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PROCEEDI NGS
(11:16 a. m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent next in Case 12-98, Delia v. EEMA.

M. Maddrey?

ORAL ARGUMENT OF JOHN F. MADDREY

ON BEHALF OF THE PETI TI ONER

MR. MADDREY: M. Chief Justice and may it
pl ease the Court:

The Medicaid Act requires States to take
reasonabl e measures to seek reinmbursement fromliable
third parties and that States require recipients to
assign their rights for -- to paynent for nedical care.
The Act does not direct how a State ﬁust det er m ne what
portion of a recipient's third-party recovery is
properly attributable to past nedical expenses. North
Carolina' s procedure establishes --

JUSTI CE SOTOVAYOR: How do you know t hat ex

ante?

MR. MADDREY: Excuse nme?

JUSTI CE SOTOVAYOR: How coul d you ever know
that ex ante? | nean, w thout | ooking at the individual

facts of the case, the 30 percent is going to be
underi nclusive in sonme circunstances, overinclusive in

others. So how do you deal with our holding that you

4
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are not entitled to the overinclusive portion?

MR. MADDREY: Justice Sotomayor, the -- the
answer to that depends on whether the State has to
predict with certainty the amunt --

JUSTI CE SOTOVAYOR: Life is never certain,
and so | don't even go to that issue. | go just sinply
to the question, how can you, ex ante, predict --
particularly with a statute that wasn't based on any
enpirical data -- that 30 percent normally is the right
anount ?

You just picked it out of the air? You
could pick 40, 50, 60. How do we draw the line?

MR. MADDREY: Your Honor, the -- the statute
doesn't predict; it defines. It telfs t he recipient how
much out of recovery they nust allocate to satisfy the
repaynent obligation. |If it were a prediction, that
woul d make it a presunption and you would have to defend
it as such.

But here the statute defines the portion
that the State, as a condition of extending the Medicaid
benefits, tells the recipient they must allocate --

JUSTI CE SCALIA: They nust allocate? 1Is the
State saying, You do not own that 30 percent of the
recovery, SO you never get a property right init, so

that there's never any probl em about asserting a lien

5
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against it? | thought that's what's going on here. And
| think that's sort of disguised by tal king about
al I ocati on.

| thought the State is saying, as to
30 percent of the recovery, you have no property right
init. Is it not saying that? Am| wong?

MR. MADDREY: Your Honor, the State is
saying that as to the ampunt of Medicaid benefits
provi ded, the State has the right of recovery. And it
says that of any third party --

JUSTI CE SCALI A: Maybe -- maybe you didn't
hear nmy -- ny question. M question is: |Is the State
sayi ng that you have no property right in the
30 percent? \

MR. MADDREY: The State has the right to
recover that portion.

JUSTI CE SCALI A: Let nme ask ny question
again. |Is the State saying that you have no property
right in the 30 percent? | think that can be answered
"yes" or "no."

MR. MADDREY: And -- yes, Your Honor, the
position would be there is no property right in that --
in that percentage that the State has conditioned the --
t he extension of benefits on.

JUSTI CE SOTOVAYOR: Now, how does it have

6
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the right to announce that in a FELA case or in a Jones
Act case where those injured parties, they have a
property right in their protection but this statute
applies to that recovery as well?

MR. MADDREY: |If those -- if those litigants
are Medicaid recipients, it applies to themas a
condition of having received the State Medicaid
benefits.

JUSTI CE SOTOVAYOR: So they can deny a
litigant a property right in that recovery?

MR. MADDREY: As a --

JUSTI CE SOTOVAYOR: | don't know how you can
go in and ask for sonething you don't own. | don't know
how the plaintiff can go in and Iitidate a case if they
don't have a property interest that they can then assign
to sonmeone else. 1've never heard of such a thing, how
t hey woul d have standing to sue on your behalf if they
have no property interest in the recovery.

MR. MADDREY: Your Honor, I'm-- |'m
confused by the question. | was --

JUSTI CE SOTOVAYOR: How do you sue for
sonet hi ng you have no property interest in?

MR. MADDREY: | don't know how you'd sue for
sonet hi ng you don't have a property interest in, Your

Honor .

7
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JUSTI CE SOTOVAYOR: So go back to
Justice Scalia's question.

MR. MADDREY: The inner --

JUSTI CE SOTOVAYOR: There has to be sone
interest in the 30 percent by the plaintiff.

MR. MADDREY: The -- the 30 percent attaches
upon the recovery froma third party. The -- the cause
of action is for whatever sources of injury that
I ndi vi dual woul d have. To the extent the recovery is
for nedi cal expenses previously paid for by Mdicaid,
that's what the State's interest could --

JUSTI CE SOTOVAYOR: Could | just clarify one
point? Does this rule preclude parties, as we said in
Ahl born, from stipulating to a settlénent at all?

MR. MADDREY: No, Your Honor.

JUSTI CE SOTOVAYOR: Your brief is not clear
on that. They can still stipulate. It's only if after
the stipulation, it hasn't been allocated that you can
recover ?

MR. MADDREY: Your Honor, the stipulation
must include the State as a party to it for it to be
bi nding. That's --

JUSTI CE SOTOVAYOR: So what you're basically
now saying is that there can never be a stipul ation.

VMR. MADDREY: There coul d be an advance

8
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agreenment, Your Honor, but --

JUSTI CE SOTOVAYOR: You're saying that the
parties cannot enter into a stipulation.

MR. MADDREY: |If the parties are private
litigants, a plaintiff and a defendant in a nedical
mal practice action, their -- their stipulation doesn't
bind the State. All parties to this case agree that --

JUSTI CE SCALI A:  You can bind the parties
for other purposes, | assunme. There are other purposes
for which the distinction between pain and suffering and
medi cal expenses m ght make a difference, right?

VWhat -- what if the parties agreed that it's
50/50? Wuld the State take 50 percent then, or is the
State still limted to 307 \

MR. MADDREY: Your Honor, the statutory
percentage applies in that situation as well. The
33 percent cap woul d apply.

JUSTI CE SCALI A:  Okay.

MR. MADDREY: Again, the State's interest is
t he amount of the Medicaid benefits it provided, capped
at 33 percent of the recovery.

JUSTI CE KAGAN: General, how do you cone up
with 33?7 Why 33?7 Why not 10 or 60 or 90? Wiy -- how
did you cone up with the nunber?

VMR. MADDREY: The North Carolina General

9
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Assenbly first enacted it as it relates to Medicaid in
1988. It reflects a legislative history in

North Carolina going back to 1935 with a -- a statutory
lien applicable to nedical providers in -- in civi
actions. It becanme specifically applicable to Medicaid
scenario in the 1988 provision.

JUSTICE ALITO  What if this case is tried
to a verdict and there is a special verdict and the jury
says that 10 percent was nedi cal expenses? Wuld the --
the statute would override that?

MR. MADDREY: Your Honor, | believe the
judge inposing judgnment follow ng that jury verdict
woul d have to conformthe verdict to the law. Just as
i f the verdict had said, there was 160 -- excuse ne,
$1 mllion in punitive danages when there is a statutory
cap of $500, 000 for punitive danages, the judge woul d
have to conformthe verdict to the applicable | aw

JUSTICE ALITO  What's the difference
bet ween that case and Ahl born, where you have -- where
the State has agreed that a certain anount is
attri butable for medical expenses, and then this
hypot hetical that the jury has determ ned that a certain
amount constitutes nedi cal expenses? What's the
di fference between those two?

MR. MADDREY: In the jury verdict scenario,

10
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the State's not a party to that and didn't commt to
the -- to the portion that -- that was attributable to
medi cal expenses. The jury doesn't have any authority
to countervene the statute, to enter a verdict in
violation of -- of the statutory requirenment. And --
and here the statute tells the Medicaid recipient, in
advance, how nmuch of any recovery, whether that be from
a settlenment or a verdict, has to be allocated and paid
back to the State.

JUSTICE ALITG Isn't the reasoning of
Ahl born that when we know to a certainty how nmuch the
medi cal expenses were and what -- what part of the
judgnment this represents or the settlenment represents
medi cal expenses, then only that nucﬁ can be assigned to
the government? And | don't see the difference between
that and the verdict situation.

MR. MADDREY: The verdict situation would
depend upon what -- would be in the hands of the parties
to the lawsuit, what evidence was presented, what --
what theories were advanced. The State would not have
any control over that. It would be --

CHI EF JUSTI CE ROBERTS: Well, but it can --
it can participate in that process, can't it? Its --
Its noney's at issue?

VMR. MADDREY: The State can initiate a

11
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| awsuit on behalf of its -- its medical claimby virtue
of the subrogation and the assignnment of the right. It
could participate in advance or it could participate
afterwards. But that doesn't conme w thout costs
because, of course, if the State participates on its own
in advance, it would be for the full anount of the

medi cal paynents. Here --

JUSTI CE KAGAN: |'m sorry.

MR. MADDREY: -- here 1.9 mllion, and the
33 percent cap would have no application. That applies
only to amobunts recovered by a recipient from-- froma
third party.

JUSTI CE KAGAN: General, you were -- you
were telling me a little bit about tﬁe hi story of this
statute. But why 30? |Is there any indication of why
the State picked 307

MR. MADDREY: Your Honor, historically

33 percent or three tinmes the nedicals was the -- the
rule of thunb used in -- in tort actions that -- that
parties used that as the -- the nethodol ogy, the way to

cone up with a value to the case, with the theory being
33 percent for the nedicals, 33 percent for attorneys'
fees and 33 percent to the victim That was -- that was
t he underlying --

JUSTI CE KAGAN: If that's where it cones

12
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from then it does relate to a kind of estimte, doesn't
it?

MR. MADDREY: Historically it does. It's
been the policy of the State of North Carolina for
al nost a century, as | referenced the |lien statutes that
apply generally to -- to tort actions, to civil
recoveries, to protect the providers of nedical
services, and those cases date back to 1935.

JUSTI CE BREYER: Can | ask you a sonmewhat
technical -- and | appreciate your paying attention
because it's hard for ne to keep all this in ny m nd.
Al right. It's ny understanding of North Carolina,
everyone accepts the rule and North Carolina agrees that
If youin -- in North Carolina advanée to the victim
$50, 000 in nedical expenses -- now, you're never going
to get nore than that back and you don't want nore than
t hat back.

Now, the victimand the tortfeasor enter
into a settlenment and you have a rule and the rule is
you wi Il never get nore than 50,000 or 33 percent,
whi chever is less. That's the rule, whichever is |ess.

So if the settlenment is for $100, 000, you
are not going to take nore than 33, so you have advanced
50. Okay. So you have basically three situations. The

first situation is where a judge has said -- you know

13
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what, | find that only $10,000 of this settlenment is for
medi cal expenses. In that case you take $10, 000, no
nore. |Is that right?

MR. MADDREY: No, Your Honor.

JUSTI CE BREYER: ©Oh. | got the inpression
that if there was a judicial -- there are three
Situations: One is there is a judicial finding that
only 10 percent was nmedical. And the second is the
situation where they stipulate that only 10 percent is
for medical, and the third situation is this situation,
namely there is no stipulation and there is no judicial
findi ng.

So my thought, which is wong | guess, is if
the judge says it's 10 percent you mbn't take nore than
10 percent, but if in fact it's a stipulation of
10 percent North Carolina courts have not yet decided
that, and this is a case where there is no stipulation
and no judicial finding. Now you're telling nme | have
that wrong. So you explain what the North Carolina is
on that because | think it makes quite a difference.

MR. MADDREY: Your Honor, the statute
applies to settlenments or judgnents received by a
Medi caid recipient froma third party for --

JUSTI CE BREYER: I know, but in the

settlenment they stipulate that 10 percent is for medical

14
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and the rest for pain and suffering. Now, | thought
North Carolina courts have not yet decided whether North
Carolina -- which would |ike nore than 10 percent -- can
get it. Is that true or not true?

MR. MADDREY: That is not true, Your Honor.

JUSTI CE BREYER: They have deci ded?

MR. MADDREY: The North Carolina Suprene
Court in the Andrews case said --

JUSTI CE BREYER: Sai d?

MR. MADDREY: -- said that the key point in
Ahl born was the stipulation --

JUSTI CE BREYER: This has nothing to do with
Ahl born. Ahl born, we all agree, says you cannot get
nore than nedical -- the nedical expénse, okay? The
guestion here is howto figure that.

So | thought that one way to figure it -- |
wll just be repeating nyself. One way to figure it is
how much of this $100, 000 settlenment is attributable to
medi cal expenses as a judge would say. Now, you're
telling me there is a case in North Carolina which says
if the judge hinmself says that 10 percent of the
settlenment is for nedical, that's not what California --
that doesn't matter according to North Carolina |aw,
and 1'd |ike the nane of the case, the State case that

says that.

15
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MR. MADDREY: Your Honor, |'m not aware of
any such case.

JUSTI CE BREYER: Ckay. So we don't know the
answer to that. W know what you would |ike, but we
don't know the answer.

JUSTI CE SCALI A: Don't you think the statute
may -- may give you the answer? It says: "Any attorney
retai ned by the beneficiary shall out of the proceeds
obt ai ned on behalf of the beneficiary by settl enent
wi th, judgnent against, or otherwise froma third party
by reason of injury or death distribute to the
departnment the anmount of assistance paid by the
departnment on behalf of...up to 33 percent.” It applies
to judgnents as well as to settlenenfs.

JUSTI CE Gl NSBURG:. You answered the question
with respect to jury verdicts. | suppose it would be no
different if it 's the judge that found the 10 percent
rat her than the jury.

MR. MADDREY: | woul d agree,

Justice G nshurg. The statute --

JUSTI CE SOTOVAYOR: | didn't hear Justice
G nsburg's question.

JUSTI CE Gl NSBURG. The question that
Justice Breyer was asking about the 10 percent has

al ready been answered because we were told that if a

16
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jury allocated 10 percent to nedicals, it would not make
any difference, the statute entitles the State to
30 percent.

JUSTI CE SOTOVAYOR: Basically you are saying
the judge would be required to give you your one-third
regardl ess of what the jury said.

MR. MADDREY: Exactly. As we said, he would
either have to conformthe jury verdict to the --

JUSTI CE SOTOVAYOR: So all those States that
have jury verdicts, special verdicts that require a
certain anmount, they could avoid that by just sinply
passing this |law and avoid the anti-lien statute that
way ?

MR. MADDREY:  Your Honor; it would -- it
woul d depend how the State could rationally defend their
statute under their experience as consistent with their
jurisprudence. O course, tort law being primarily the
provi nce of --

JUSTI CE SOTOVAYOR: 16 States al ready have
sonething close to a presunption of a percentage. Do
you have any evidence that in those 16 States where it's
only a presunption and not a fixed anmount, that they are
falling apart because of it?

MR. MADDREY: Your Honor, | -- | don't have

any evidence as to the specific performance in those 16

17
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States. That would | eave 34 States that don't have one.
It would al so would raise the question of how many of
those States -- | believe the 16 States were the ones

t hat had sone sort of procedure, sonme post-settlenent
either hearing or trial to allocate --

JUSTI CE SOTOVMAYOR: I n the absence of this
statute, what did your State do beforehand?

MR. MADDREY: This statute dates back to
1988. Prior to 1988 | don't know how -- fromthe 1965
effective date of Medicaid how things were handl ed. But
certainly for the last --

JUSTI CE KAGAN: General, on your theory am |
correct that the North Carolina |egislature could amend
this statute tonorrow to make it tvvo-\thirds’?

MR. MADDREY: Certainly a statute could be
anmended. Whether it could be defended under -- under
the circunstances --

JUSTI CE KAGAN: But that's what | nean. |
mean, on your theory it seenms not to matter whether this
statute says one-third or two-thirds. And |I'm asking
whet her that's correct.

MR. MADDREY: Two-part answer, Your Honor.
As to the anti-lien provision of the Medicaid Act, if
the statute defines the anount of nedicals as 230 --

excuse nme -- two-thirds, that would present the sane

18
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anal ysi s under the anti-lien provision of the Medicaid
Act. The difference would be whether the State could
show a rational basis inits -- inits tort law, in its

jurisprudence.

JUSTI CE KAGAN: | guess |I'mnot sure | got
that. In other words, |I'm assunm ng an anmendnment that
just all it does is it changes one-third to two-thirds.

And so your theory it seens to me would work the exact
sane way. Then you say, well, you need a rational basis
for doing that. But | thought you told nme that the
one-third really doesn't have anything to do with an
estimate of how nuch is nmedical and how nmuch is not
medical. So it seenms that you woul d have the same basis
to say two-thirds as you do to say oﬁe-third. Am |
wrong about that?

MR. MADDREY: | would say, Justice Kagan,
the reason it's not the sane is that it would treat
Medi cai d reci pients decidedly differently than other
tort litigants in North Carolina. Gven the 1935
history of the allocation of -- of tort settlenents and
the liens in favor of the providers of medical care that
preexi st the North Carolina Medicaid statute, if you
t hen change the Medicaid statute --

JUSTI CE KAGAN: But you're saying there's a

ki nd of side constraint, that Medicaid recipients have

19
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to be treated |ike others, but then presumably, the
State could change everybody's?

MR. MADDREY: | -- | believe that would be
t he case, yes. The -- the question would be whether
there was any disparate treatnment, any singling out
of -- of a Medicaid recipient. And certainly, we've
denonstrated that under the -- the North Carolina
experience, that is not the case.

JUSTI CE G NSBURG: | thought -- | thought
your brief says that at sone point, if it gets too high,
you do have a problem under the anti-lien provision of
Medi cai d?

MR. MADDREY: | -- | believe, Your Honor, in
response to the 90 percent or 100 pefcent scenari o or
hypot hetical, | would certainly posit it would be
difficult for a State to defend --

JUSTI CE SCALI A:  VWhy? | don't understand

that. You see, | think the only way you can defend it
Is that -- is that the recipient never -- never had a
property right. Once -- once recovery is given to the

reci pient, the recovery does not belong to the
recipient. And if that's true for 33 percent, it can be
t hrough -- true for 100 percent.

Has there ever been any litigation since

1935 about takings problems, with -- with the State

20
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requiring 33 percent to go to the nedical provider, even
t hough it may well be that -- that |ess or nore of that
amount went to nmedi cal damages - -

MR. MADDREY: Your Honor, under the general
lien statutes in Chapter 44 of the North Carolina
general statutes, Sections 49 and 50 are the two
provisions that we cite. |'mnot aware of any
taki ngs-rel ated chall enges to those laws. | am aware of
State supreme court opinions saying that the attorney
had to distribute proceeds in accordance with the
statute.

JUSTI CE BREYER: -- can | go back for a
second? Because | want to show you where | got ny
per haps m staken idea from \

There is a case called Andrews. And there
is a statenment in Andrews, which is a South --

North Carolina case -- which says in certain

ci rcunst ances, although the statute says just what
Justice Scalia says, the |lawer sits there, he takes
one-third and pays it to the State. Then this case has
this sentence in it: "Ahlborn controls when there has
been a prior determ nation or stipulation as to the

medi cal expense portion of a plaintiff's settlenment. In
t hose cases, the State may not receive reinbursenent in

excess of the portion so designated.”
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Now, having read that sentence, | thought
the law of North Carolina was that this statute does not
apply, and that when, in fact, the jury or the judge
finds that only 10 percent was for nedical expenses, the
State cannot take nore than 10 percent. And the sane is
true of a stipulation. That's what those words seemto
say to ne.

Now you're telling nme that |I'm not reading
t hose words correctly, that the case of Andrews does not
affect our case here, and that you -- that the | aw of
North Carolina is that you get one-third.

Now, what is it? Do you see why | am
confused?

MR. MADDREY: Yes, Your Honor. I will
try -- try, if | can, to explain what | believe to be
the source of the confusion is.

The stipulation in Ahlborn referenced in the
Andr ews deci sion was between the Medicaid recipient and
the State of Arkansas, the lienholder. It cane in the
Federal court action to challenge Arkansas's inposition
of its lien.

JUSTI CE BREYER: | see.

MR. MADDREY: Therefore, there was a
stipulation binding the State, the |ienhol der, that

controlled in Ahl born.

22
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JUSTI CE BREYER: You say a prior
determ nation or stipulation. | took prior
determ nation to nmean a determ nation by a judge or a
jury. What does it nean, if it doesn't nean that?

MR. MADDREY: | think later in the Andrews
deci sion, you will see a reference to the parties

certainly had the opportunity to negotiate with the

State a | esser ampunt than -- that the anount of the
statutory lien. That would be -- that would be the
prior determ nation, | believe.

JUSTI CE SOTOVAYOR: Am | correct that what
you believe and what the courts have been doing in your
State, the lower courts, is that they won't approve a
settlenment that doesn't have the one:third, and they
won't enter a judgnent that doesn't have the one-third?

s that correct?

MR. MADDREY: Your Honor, when there's a
| unp sum settlenment in -- in these, the court directs
the attorney for the recipient to enforce the statute to
protect the State --

JUSTI CE SOTOVAYOR: So I'mright. They just
won't accept the private stipulation that doesn't do
that, and they won't enter into a judgnent that doesn't
do that, correct?

VMR. MADDREY: Here, the -- the State court
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ordered the $933, 000 --

JUSTI CE SOTOVAYOR: Just answer ny questi on.

MR. MADDREY: Yes, Your Honor.

JUSTI CE SOTOVAYOR: All right.

Goi ng back to Justice Alito's. The jury
says it's less or nore or whatever of -- of the
settlenment as nedical expenses, it doesn't matter what
they say, the court can't enter a judgnent for that
amount, they have to enter a judgnment for either the
one-third or the full nmedical expenses.

MR. MADDREY: They have to enter a judgnent,
yes, Your Honor.

JUSTI CE SOTOVAYOR: And that's what they
have been doi ng. \

MR. MADDREY: Yes, Your Honor. And -- and
that is the rationale behind the statute that the jury,
nor the judge, can enter a judgnent that's not in
conformty with the statute.

JUSTICE ALITO Could | ask you how often
this comes up in North Carolina? Do you have any
figures where you have a dispute of this nature, during
the course of a year?

MR. MADDREY: Your Honor, 1've tried in the
briefs to indicate the dollar amounts involved. The

numbers of cases are in the hundreds, it's ny
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under st andi ng because, typically, they involve
third-party paynents, not just for nmedical malpractice
cases, but insurance coverage and ot her situations that
-- that trigger the repaynent obligation.

JUSTI CE KENNEDY: | don't want to take up
too nuch time tal king about Andrews, but it seens to ne
that what the North Carolina Supreme Court said in
Andrews is that in those States where there is a prior
determ nation, that controls, but the -- North Carolina
is entitled to adopt a different procedure and have a
one-third across-the-board rule.

That's the way | read it.

MR. MADDREY: Well, certainly, that --

JUSTI CE KENNEDY: Does . does that accord
wi th your understandi ng?

MR. MADDREY: Your Honor, | think they were
saying two things. Oher States have different
procedures --

JUSTI CE KENNEDY: Yes.

MR. MADDREY: -- and that in North Carolina,
this is the rule, and that the prior determ nation also
could include an action involving binding the State of
North Carol i na.

JUSTI CE SOTOVAYOR: | know t hat was argued

before. But | read Ahlborn very carefully, and I don't
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see it. | read the amci briefs that reference
different procedures, and not one of themreferenced the
North Carolina procedure. So |I know that was argued
before. You didn't argue it in your brief here, and I
assume you didn't because you did what | did, which was
to read Ahl born carefully and read what it cited, and I
don't see it cited.

MR. MADDREY: ['msorry. | don't know --

JUSTI CE SOTOVAYOR: | don't see the North

Carolina procedure referenced in Ahlborn as sonething

that States could do. It wasn't referenced directly in
the -- in the opinion, and it wasn't referenced
indirectly by the amici. The amci were tal king about

substantially different procedures.

MR. MADDREY: Your Honor, the holding in
Ahl born said you can't go beyond the anount
represented -- that represents repaynent for nedicals.
It didn't say how a State has to or could detern ne
that, and that's the question that's presented.

JUSTI CE SOTOVAYOR: But my point is, Justice
Kennedy's question was that somehow in that opinion, we
approved the North Carolina system

MR. MADDREY: Your Honor, | think --

JUSTI CE SOTOVAYOR: |Is there a direct

reference to North Carolina' s system --
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MR. MADDREY: Absolutely not --

JUSTI CE SOTOVAYOR: -- in that or in any of
the amci brief that tal ked about different State rul es?

MR. MADDREY: Not that |'m aware of.

If there are no further questions, Your
Honor, | would like to reserve the remai nder of my tinme
for rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Browni ng?

ORAL ARGUMENT OF CHRI STOPHER G. BROWNI NG, JR.
ON BEHALF OF THE RESPONDENTS

MR. BROWNING M. Chief Justice, and may it
pl ease the Court:

The -- Ceneral Maddrey hés steadfastly
argued that the North Carolina statute overrides a jury
verdict. | think his argunent is well-grounded, given
t he | anguage of the statute, but that illustrates the
very problem here, that this statute takes one-third of
a settlenment or judgnent regardless of the true facts of
the case. And that is problematic under Ahl born.

Justice Kagan, you had asked M. -- General
Maddr ey about the basis for the North Carolina statute.
General Maddrey had referred to it being a rule of thunb
of three tines nmedicals. But if you actually turn to

the Fourth Circuit's decision, which is based on the
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briefs that were filed in the Fourth Circuit, in the
petition at page 20A, the rule of thunmb is actually
three times specials, which of course is different than
three times nedicals because special damages woul d
i nclude things like | ost wages and vari ous other things.
JUSTI CE KAGAN. M. Browning, let nme give
you a different rationale for this statute. It's
different than the one the State suggests, but it would
go sonething like this:
There is an allocation that has to be made.
I n making allocations there are two ways of doing it.
We can do it case-by-case, individualized
deci si onmaki ng; or we can use sone bright-line rules.
And the advantage of bright-Iine rulés is that they are
cheap and efficient and sonetines they are not nore
i naccurate than individualized decisi onmaki ng because in
I ndi vi dual i zed deci si onmaki ng you can naker errors, too.
So this is a reasonable way to make an
al l ocation decision. And nothing that we said in
Ahl born suggests that a State needs to use case-by-case
deci si onmaki ng rather than bright-line rules to make the
allocation that it needs to make between nedical and
nonnmedi cal damages. What about that?
MR. BROWNI NG  Well, Your Honor, | would

turn to the | anguage of the Ahl born decision which nmakes
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clear that States cannot lay claimto nore than a
portion of a settlenent or judgnent that represents
payment for nedical care or nedical expenses.

When you have --

JUSTI CE SCALI A: Yes, but that doesn't
answer the question. | nean that portion, according to
North Carolina, is one-third.

MR. BROWNING. It is the State saying it is
one-third even though there is no basis and even though
you have cases |like this where it's clearly not
one-third --

JUSTI CE SCALI A: Yes, but what the State
says is the law. | nean, the State says one-third is
for nedical. \

MR. BROWNI NG  Your Honor, if that is al
North Carolina had to do, of course, the Ahl born
deci si on woul d have been dramatically different if
Arkansas had sinply enacted a cap of 100 percent or
50 percent or 40 percent because, in the Ahlborn
deci sion, the State of Arkansas was only seeking to
recover 39 percent of the tort settlenent.

And under North Carolina's theory, if
Arkansas had sinply been bright enough to inplenment a
cap, the Ahl born decision would have been conpletely

different. And that nakes absolutely no sense. | think
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t he Ahl born decision indicates that there has to be a
process in order to fairly and appropriately determ ne
t he amount that the State may --

JUSTI CE SCALIA: So you need, ultimtely you
need an adj udi cation. You have to leave it either to a
jury to decide what percentage of the total award is --
I's nmedical expenses or have a separate proceeding.
Let's say where there has been a settlenment, you need a

separate proceeding to decide how nmuch of it is really

for nmedical. You know, they may say 10 percent is, but
who believes that? You -- you need a proceedi ng.

That is awfully tinme-consum ng. And -- and
as Justice Kagan suggests, I'mnot sure it's going to be
very accurate. | don't think a jury\deternination i's
going to be -- is going to be accurate on that score.

And | don't know how you go about determ ni ng how rmuch
of a settlenment is attributable to -- to nedica
expenses versus other things, especially when the
settlenment itself says only 10 percent is nedical
expenses.

MR. BROMWNI NG Well, Justice Scalia, | think
it is very easy for States to follow that and to put in
practices or procedures that result in appropriate
al l ocation of nedical expenses.

JUSTI CE SCALI A: How do you do that?
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MR. BROWNING. Yes. There are a variety of
ways that States can do it.

JUSTI CE SOTOVAYOR: 16 are doing it already.

MR. BROWNI NG  Absolutely. 16 and the
District of Colunbia have a process for appropriate
adj udi cation. Moreover, it is perfectly appropriate if
a State wants to have a presunption. The problemis it
can't be an irrebuttable presunption.

JUSTI CE BREYER: How does it work? Because
| woul d i magi ne at the negotiation you have the -- the
victims |awer and the tortfeasor's |awer and the
tortfeasor's |awer is interested that the bottomline
number be as |ow as possible and the victims nunber,
that it be as high as possible. And\the victims
| awyer, in fact, would like as little as possible to be
all ocated to a source which is going to take that noney
away from him

So they can reach agreenent. \What they w il
do is say 1 penny is for nedical expenses and everything
else is for pain and suffering, and that's very good for
the victim And it's irrelevant to the tortfeasor.

So -- so when you see that on a piece of
paper, what is it you are going to do? What kind of
proceedi ng are you going to have? And it's a proceeding

about a proceeding. It's a proceedi ng about the
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settlement negotiation. Wat's it going to |look |ike?
VWhat does it look like in the 16 States? W w |l have a
plaintiff's | awer testify. He will say, Your Honor,
really wanted 1 penny and only 1 penny to be allocated
to pain and -- to nedical expense. And the defendant's
| awyer, he's being very honest, he'll say, | didn't

care; if that's what he wants, that's fine with ne.

CHI EF JUSTI CE ROBERTS: Well, but it's worse
than that. He does care because the smaller anount
means that the victimis going to actually get to keep
nore and that's all the victims |awer is concerned
about, and that's fine with the tortfeasor's |awer
because ot herwi se he woul d have to pay nore.

JUSTI CE BREYER: Exactly: So what does it
| ook 1ike?

CH EF JUSTI CE ROBERTS: Sorry to --

MR. BROWNING M. Chief Justice, if | first
can turn to your point and then respond to
Justice Breyer's question.

JUSTI CE BREYER: It's the sanme point.

CHI EF JUSTI CE ROBERTS: It's the sane point.

(Laughter.)

MR. BROWNING:. Well, let me say this at the
outset: That first of all, it is our position that the

parties sinply can't stipulate or reach an agreenent
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t hat somehow deprives the State of their interest.

There has to be an appropriate adjudication. |It's
wor ked well in the States that have inplenmented this
process.

JUSTI CE BREYER: How does it work in those
St ates?

MR. BROMWI NG Yes, Your Honor, and -- and
Justice Breyer, | don't think it's all of that
conpl i cat ed.

JUSTI CE SCALI A: | don't understand. What
do you adjudicate? What is the issue in the
adj udi cati on? How nuch of the award shoul d have been
al l ocated to nedical expenses, or how much of the award
was, in fact, allocated to nedical ekpenses? Which is
t he issue?

MR. BROWNI NG: \What shoul d be adjudicated --

JUSTICE SCALIA: It seens to nme it should be
the latter, shouldn't it?

MR. BROWNI NG  What shoul d be adj udi cated
consistent with the Ahlborn decision is the portion of
the settlenment that represents paynent for nedica
expenses. And that, that is --

JUSTI CE SCALIA: That's right. How nuch was
allocated, right? It doesn't matter what ought to have

been. The issue is what proportion did the parties in
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fact allocate to nmedical expenses, right?
MR. BROMWNI NG Your Honor, | don't think --
JUSTI CE SCALIA: And they say 1 penny. How
are you going to contradict that?
MR. BROWNING. We would not assert that the
parties' subjective belief is necessarily binding.
JUSTI CE SCALIA: No, no. But that's --
JUSTI CE BREYER: But | am asking the sane
question. There are 16 States that have this procedure.
How does it work?
MR. BROMWNI NG  Yes, and in nost of those --
JUSTI CE BREYER: | don't want to know that
they have it. | want to know how it works. W have put
the problemas to why it seens it nidht not work too
well, and now | would like you to tell us howit really
wor ks.
MR. BROMWNING How it really works in those
States is the States will -- will generally negotiate
wth the State Medicaid agency and cone to a fair
all ocation without the necessity for a judicial
determ nation that's appropri ate.
CHI EF JUSTI CE ROBERTS: What about fair?
JUSTI CE SOTOVAYOR: |Is that because they
know they are going to be subject to a hearing if they

don't reach an agreenent?
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MR. BROWNI NG  Yes.

JUSTI CE SOTOVAYOR: So there is an
i nducement for themto do what this State didn't do.

MR. BROWNI NG  Correct, Your Honor

JUSTI CE SOTOVAYOR: When told to cone in,
they ignored it. In those States, States know they are
going to increase potentially their costs, so they cone
in nore often.

MR. BROWNI NG  Exactly, Justice Sotomayor

CHI EF JUSTI CE ROBERTS: Exactly what ?

MR. BROWNING. It levels the playing field
so that there is an incentive on both sides to cone to
an appropriate allocation.

JUSTI CE ALITO well, hoW is this allocation
not happeni ng?

CHI EF JUSTI CE ROBERTS: | was going to say,
how do we know what's fair and appropriate? You cone
in -- let's say you have $20,000 in nedical expenses and
a claimfor pain and suffering. And they cone in and
they recover a mllion dollars, right?

So what's appropriate in that case? The

other side will say, well, we settled on a mllion
doll ars, pain and suffering was really 20 mlIlion and we
cane down to a mllion. So what's fair allocation in

the case of the nmedical expenses? It seens to be an
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entitled -- entirely artificial judgnent. To the extent
it's not, it depends on the views of the two parties
negotiating and | thought we established that that is
entirely subject to manipul ati on.

MR. BROWNI NG.  Your Honor, it is a process
that the courts can deterni ne based upon the experience
of the judge, that who generally would be very
experienced in the valuation of cases, can make an
appropriate decision, and can consider all the facts,
the equities --

JUSTI CE SOTOVAYOR: Counsel, do judges do
this in non-Medicaid cases regularly?

MR. BROWNI NG Oh, absolutely. They do it
in North Carolina in the context of ﬁorkers'
conpensation |iens, having to cone up with an
appropriate allocation, and there the court has --

JUSTI CE SOTOVAYOR: Let's deal w th what
appears to be many of ny coll eagues' gut instinct, okay?
This is -- it costs too nmuch, it's too burdensone.
We've already answered why not, but in the end, they
don't believe you could ever figure out the nunber.
That's really their bottomline, that this nunber's
artificial no matter what you do, so you m ght as well
just throw a | abel on it, reasonable or not, and | eave

it alone. How do you answer that argunent?
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Because that's the essence of their -- of
their belief --

MS. BROWNI NG Your Honor --

JUSTI CE SOTOVAYOR: -- that this bottomline
al l ocation is always going to be wong sonehow.

CHI EF JUSTICE ROBERTS: It's -- it's a
little better than that, but go ahead and answer.

(Laughter.)

MR. BROWNI NG  Justice Sotomayor, the -- the
concern, of course, is that -- forgive ne, |'ve |lost ny
train of thought here, M. Chief Justice.

JUSTICE ALITO. Well, this is what |
envi si on happening, if the -- if the parties can't -- if
the State and the -- and the recipieﬁt of the -- of
Medi cai d assi stance can't conme to an agreenent.
Basically, you have to nmake an estimte of what the
damages woul d have been if the case had been tried and
then you determ ne that the nedical portion of the
damages woul d have been 15 percent and so you reduce,
then you take the amount of the settlenent, and the
anount of the settlenent that is attributable to the
medi cal expenses is 15 percent. That would be what |
woul d envision. |Is that not correct?

MR. BROWNI NG  Your Honor, that is -- that

is certainly an approach simlar to Ahlborn, a
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proportionality sort of review. You -- you -- you | ook
at how nuch you're able to recover versus the anount --
the anount of the total claimversus the anount of the
settlenment and you cone to an appropriate --

JUSTI CE ALITO. That seens very -- that
seens really very conplicated.

MR. BROWNI NG  Well --

JUSTICE ALITO How can a judge -- where the
case is settled and the judge doesn't really know
anyt hing about the proof, howis a judge going to be in
a position really to do that?

MR. BROWNI NG  Your Honor, it is a matter of
the parties com ng forward, presenting evidence as to
t he damages in the case, perhaps an éxplanation as to
why the case settled for less than full value, and the
court using their experience to determine is this

appropriate, should there be any reductions and of

course --

JUSTICE GINSBURG: Is that -- is that what
happens? You said you -- that in North Carolina for
wor kers' conpensation -- for settlenments that are

subj ect to workers' conpensation liens, you have this
type of system

MR. BROMWNI NG Yes, in the context of
third-party liability.
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JUSTI CE Gl NSBURG: How does it work for
wor kers' conpensation recoveries that have the sane
thing, they -- they owe the State for the nedical

MR. BROWNI NG  Yes, Your Honor. The -- the
statute -- the North Carolina statute directs in -- in
that lien situation for the court to consider the
| i kel i hood that the plaintiff would have actually
recovered on the claim and various other factors that
the court deens appropriate and it puts it in the
di scretion of the court.

What we're saying here is that Ahl born
requires that there nust be a determ nation of the
portion of the settlenment that represents paynent for
medi cal - - \

JUSTI CE SOTOVAYOR: Counsel, in those
proceedi ngs, are witnesses called or is it usually done
on papers?

MR. BROMNING It's usually done in a fairly
expedi ted process, yes, Your Honor.

JUSTI CE SCALI A:  You know, putting --
putting it in the discretion of the court, as you say is
done in the worknmen's conpensation, is quite different
from what you're proposing here. That seens to ne quite
wor kable -- you know. The -- the court hears the

evi dence and he deci des how nuch should be reinbursed
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within -- within the court's discretion. But here,
you're -- you're asking a court to decide how nuch of a
recovery or how nuch of a settlenment was attributable
to -- to the nedical portion.

MR. BROMNING | think it needs to be --

JUSTI CE SCALIA: That's a totally different
questi on.

MR. BROWNI NG  Justice Scalia, | think it's
an objective determnation. | don't think the parties
can skew it one way because of the way they structured
the settlenment just because -- just as the State can't
skew it the other way because they have an arbitrary
number, whether it be 100 percent, 90 percent,

75 percent, it doesn't allow for the\fact t hat --

JUSTI CE BREYER: Are you satisfied --

CHI EF JUSTI CE ROBERTS: You've said several
times that the way you do this is based on the judge's
experience and so on with -- with the cases. And |
t hi nk what your -- your friend on the other side is
saying is that's pretty nuch what's going on here except
over time -- | mean, would it be all right if over tinme
t he judge says, well, typically, sonetimes it's
25 percent, sonetines it's 35 percent, over tinme, it's
sort of 33 percent. And so we're going to have that as

an absolute rule so that we don't have to go through
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t hese proceedings every tine just to nake sure that it's
30 percent rather than 33 percent.

What's -- | guess it's Justice Kagan's
question -- what's wwong with the bright-line rule here?

MR. BROWNI NG There woul d be not hi ng wong
with a rule that creates a presunption. What is the
problemis, you have cases that are on the extrenes |ike
this case where you have absol utely horrendous injuries
and a physician who -- who doesn't have the financial
wherewi thal to pay for the extent of the damages that he
caused.

Here, EMA's guardi an had no option but to
settle the case for the available funds of $2.8 mllion.

But that is a far cry from how anyone woul d objectively

eval uate --

JUSTI CE BREYER: So you're -- you're
satisfied with the presunption. 1|s there any |aw here
that gives you a leg-up? | nean, is this |ike Chevron

or Skidnore or sonething |ike that?

MR. BROWNI NG.  Your Honor, | certainly think
in this case the fact that the United States Departnment
of Health and Human Services has filed an am cus brief
that points out that this sort of ill rebuttable
presunption, this sort of --

JUSTI CE BREYER: | know that's their
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position. But my question is, does the |aw nean that
when we decide this case, | see you have a reasonabl e
poi nt, they have a reasonable point, that if both points
are reasonabl e, you get the benefit of sonme kind of

| egal presunption |ike Chevron, Skidnore, et cetera.
Maybe you can think of another one, | don't know. Do
you or don't you?

MR. BROMWNI NG  Your Honor, | think it would
be appropriate to give Chevron deference to the
argunments of the United States --

CHI EF JUSTI CE ROBERTS: Well, we're dealing
with a North Carolina statute. Don't they get deference
al ong the sanme |ines?

MR. BROWNI NG.  No, Your Honor. | don't
think -- the starting point has to be the Federal
statute, Medicaid's anti-lien provision, which is very
clear that no lien may be inposed.

CHI EF JUSTI CE ROBERTS: Well, it can't be
very cl ear because CMS took the opposite position before
this case, right?

MR. BROWNING. | don't think that they took
t he opposite position. Wth regard to the letter that
was sent to Congressman Coble that that was a -- an
enpl oyee who was not within a policymaking decision, who
has to field thousands of these sort of requests for
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information comng into CMS. So | don't think we can

put a whole | ot of credence on that particular letter

t hat has been expressly di savowed by the secretary and
the director of CMS.

JUSTICE ALITO Could I ask you a question
on this different point? Could the -- suppose the North
Carolina |l egislature passed a statute that says
something like the followng: "In any tort action in
whi ch an item of damages sought is nedical expenses, the
plaintiff may not recover for any other item of damages
until the full amount of the nedical expenses is
satisfied.”

Now, then they're just restructuring their

tort law. Wuld there be a problemw th that?

MR. BROWNI NG.  Your Honor, | think in the
case of the anti-lien provision, that that would
effectively circunvent the anti-lien provision and all ow

by the backdoor what we woul d contend would not be --
the State could not do directly. So yes, | do see
potential problems with that. Obviously, it would be
different than the scenario that we have here, but it
does -- the starting point has to be the anti-lien
provi sion, which is no lien may be inposed.

This Court in Ahlborn assuned w thout

deciding that there would be an inplied exception to
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that statute. But that -- that exception is very
limted. It has to be in the context of, as this Court
recogni zed, a State can only lay claimto that portion
of the settlenent that represents paynent for nedical
care. So until you have --

JUSTI CE ALITO  Does Federal law -- did
Federal |law require your client to seek conpensation for
medi cal expenses?

MR. BROWNI NG No, Your Honor, | don't
believe that there is a requirenent that Medicaid
beneficiaries would have to file a suit and try to
recover nedi cal expenses.

JUSTICE ALITO. So you could have -- could
you have filed suit and disclained aﬁy -- any claimfor
medi cal expenses, you only want to be conpensated for
ot her things?

MR. BROMNING If -- first of all, there
woul d be sonme nedi cal expenses that wouldn't be
Medi cai d, nmedi cal expenses that were incurred by the
famly. But noreover, even in that scenario, | think
gi ven the | anguage of the North Carolina statute, the
State would still be seeking one-third. So, if one were
to take that route, it would be an extrenely treacherous
route that you would be -- not being able to -- to get

full -- full recovery fromthe defendant, but still
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having to be paying a third to the State of North
Car ol i na.

JUSTI CE SCALIA: But it would be the
defendant who's -- who's -- who's jiggering the system
| mean, not suing for the nedical portion sinply because
t he defendant knows that at |east sone of that portion,
if not all of it, would -- would go -- would go to the
State. So, in a situation, such as yours, where the
total recovery is -- is not going to suffice to cover
both pain and suffering and nedi cal expenses, it'd be
very intelligent to do what Justice Alito proposed. And
that seenms to ne a real, | don't know, gam ng -- gam ng
of the system

MR. BROMNI NG | don't tﬁink it would be a
gam ng of the system Justice Scalia, if the State,
based upon the statute, based upon its previous
directives woul d expect the Medicaid beneficiary to seek
recovery of those clains and to remt one-third to the
State. Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Anders?

ORAL ARGUMENT OF G NGER D. ANDERS,

FOR UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE RESPONDENTS

MS. ANDERS: M. Chief Justice, and may it
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pl ease the Court:

To start with the types of procedures that
States may use to allocate nmedi cal damages, | think the
States have a broad range of discretion to determ ne
what shoul d be an appropriate allocation.

They're not --

JUSTI CE SOTOMAYOR: Coul d you npbve the
m crophone so it's a little closer to you?

MS. ANDERS: Sorry.

JUSTI CE SOTOVAYOR: Thank you.

MS5. ANDERS: |Is this better?

CHI EF JUSTI CE ROBERTS: Yes. Thanks.

MS5. ANDERS: So the States are not
determ ning, they're not trying to réconstruct what the
plaintiff's and the defendant's intent was in entering
into the settlenment. Often, there will be no shared
Intent. \What -- what the States are doing is
determ ni ng what the appropriate allocation should be.
And the States that have individualized determ nations,
which is what we think is required here, have devel oped
a number of different procedures for doing that.

For instance, a district court in

Pennsyl vani a, in MKinney --

JUSTI CE SCALI A: Excuse ne. | have a -- |
have a theoretical problemright at the outset. | nean,
46
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what the statute forbids is asserting a lien on recovery
that is for nedical expenses. And you're telling ne
that the States aren't even trying to find out what
portion of the recovery was for nedical expenses.
They're | ooking to determ ne what proportion should have
been for medi cal expenses.

How does that tie in with the -- with the
prohibition of the |ien?

MS. ANDERS: Well, | think this Court
established in Ahl born that the beneficiary and the
State, they respectively have interests in the
settlenment that arises fromthe fact that in the tort
case the plaintiff has asserted clains for nedica
damages and for nonnedi cal danmages.

And so Ahl born establishes that we need to
divide the two in order to determ ne what the State may
recover. Ahlborn also establishes that the beneficiary
has an interest in the settlenment that arises from her
nonmedi cal clainms that can be allocated away by an
al l ocati on nethod, such as one that gives -- that says
that 100 percent of the settlenment nust al ways be
all ocated to -- to nedical damages.

JUSTI CE SCALI A So -- so you're saying that
the State can, in making this determ nation, in fact

take away froma plaintiff who has recovered a -- a
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greater anmount in nmedical expenses, or a | esser anount
I n medi cal expenses, can take -- take away that by

det erm ni ng how nuch shoul d have been allocated to
medi cal expenses, right?

MS. ANDERS: The State does have sone
di scretion to determ ne what the appropriate allocation
IS --

JUSTI CE SCALIA: So you're nmessing up the
lien | aw anyway, no matter which way you play it.

MS. ANDERS: Well, | think Ahlborn
establi shes that we have to nake sone kind of division
of the settlenent, and when the parties haven't done it,
there's no jury determ nation. W don't know ahead of
time before the allocation has been done what precisely
t he amount the nedi cal damages should be. But we do
know because the plaintiff, the beneficiary, has
asserted nonnmedi cal clainms and she has conprom sed them
we do know that she has an interest in the settlenent
that arises from her nonmedi cal cl ai ns.

So for instance, you can inmagi ne the
situation in which a plaintiff has a claim-- a claim
that is 10 percent medi cal danmages and 90 percent | ost
-- past | ost wages. So they're both equally concrete.
In that situation, when the plaintiff settles for

pennies on the dollar, I think we -- we would have
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seri ous questions about whether a one-third all ocation
to nmedi cal damages in that case would be appropriate.

But wi thout an individualized determ nation,
there would be no way to know whether this is a case in
which the -- the blanket rule that the State has is
actually overestimati ng the anmount that should be
appropriately allocated to nedical damages.

JUSTI CE SOTOVAYOR: Ms. Anders, could you
pl ease finish your response, when you said various
States do various things. Could you describe sone of
t henf?

MS. ANDERS: Certainly. So for instance, in
McKi nney v. Phil adel phia Housing Authority, this is a
district court case in Pennsylvania,\MMat the court did
was it said, we have the settlenent; we know how nuch
t he past nedi cal damages were because we know what the
medi cal bills were; and we can -- we can assunme that the
jury, had this case gone to trial, would have awarded
100 percent of the nedical damages because they were
provabl e and because there weren't disputes about --
about that.

And so the court then said, I"mgoing to
then apply a discount rate for the uncertainty that the
def endant woul d have been held liable at all.

CHI EF JUSTI CE ROBERTS: |Is that a
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reasonable -- this is the Federal district court?

MS. ANDERS: That was the Federal district
court.

CHI EF JUSTICE ROBERTS: So it's not a State
procedure.

MS. ANDERS: Pennsylvania |law. That case
happened to be in Federal court. Pennsylvania |aw
provided a -- a rebuttable presunption, and so the court
determ ned --

CHI EF JUSTI CE ROBERTS: What if -- what if
the other -- the parties | guess are comng in and
saying, well, that's not how juries work. They don't
care that this nmeasure of damages is particularly
cal cul able. They cone to a general QieML You' ve got
medi cal expenses, you've got pain and suffering. They
make a judgnent about that. Wbuld that be a good
argunent to nake?

MS5. ANDERS: | think the Court could take
that into account in allocating, yes, so sone --

CHI EF JUSTI CE ROBERTS: So how would it take
it into account? You said, well, because the nedical
expenses are readily cal cul able, we assune that that's
what the jury meant first, and then the other stuff is
extra so the State can get it. But maybe sonetines they

just conme to a -- a total figure and they don't care how
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it's allocated. You say, well, that's an argunment they
can make.

Well, what's a judge supposed to do in a
particul ar case?

MS. ANDERS: Well, | -- this is positing a
situation in which there's been a settlenment rather than
a jury determnation. So I think that the -- the court
that's doing the allocating has sonme discretion here.
And so one thing it can do is say |I'mgoing to
essentially prioritize medical damages because | think
juries usually will award them But a State could al so
provide that the inquiry should be nore equitable and
open- ended.

So, for instance, Illinois and M ssouri have

provided sinply that -- that the court shall nake an
equi table allocation. It can take into account the fact
that the -- that the plaintiff may receive a double

recovery.
JUSTI CE G NSBURG. Do you agree -- do you
agree that the only flawin the North Carolina statute
is that it's a fixed amount, and that if it were a
rebuttable presunption it would be okay? |If the North
Carolina |l aw says 30 percent is the cap, but in a
parti cul ar case you can show that that's not a fair

al l ocati on?
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MS. ANDERS: That's absolutely right. And
-- and to return to one of Justice Kagan's earlier
questions, | think a one-third allocation my be in the
m ne run of cases a reasonable presunption. But there
wi |l be sone cases, like my 90 percent, 10 percent
exanple, where it isn't a reasonable allocation

JUSTI CE KAGAN: And in those rebuttal
presunption States, can both sides conme in and try to
rebut 1t? So the individual beneficiary can try to
rebut it, but the States could as well? O is it just a
right for the beneficiary to try to rebut the
presunpti on?

M5. ANDERS: | think in those States, it's
just a right for the beneficiary to fry to rebut the
presunption. Some of those States start with a
rebuttabl e presunption of full reinbursenent. So that
t he presunption starts at the full anmount that the State
pai d.

CHI EF JUSTI CE ROBERTS: So this is a real
significant increase in the burden on the State under
t he Medicaid program You're saying yes, you can try to
recover recovery fromthird-party tortfeasors, but if
you do that you' ve got to set up this apparatus where
everybody can cone in and you' ve got to prove what the

al l ocati on was and all that.
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So -- | nmean sonme -- 34 States haven't done
that, right?

MS. ANDERS: Well, | think what's nore
significant for our purposes is that 16 States plus D.C
have, and --

CHI EF JUSTI CE ROBERTS: Well, yes, for your
purposes. But I'minterested in -- in nmy purposes. And
I"'mtrying to figure out whether or not that's a
significant financial burden on the State -- if they're
going to go about trying to recover this noney, that
t hey've got to provide sone apparatus, adnmi nistrative,
judicial, whatever, to nake a calculation that | still
don't understand what it's addressed to.

And -- and not only that; but even if you do
know what it's addressed to, you just take into account
all these things and come up with an equitable.

MS5. ANDERS: | don't think that these States
have found that it's a significant adm nistrative
burden. One reason is that once the allocation rules
are in place, it's our understanding that nost of these
cases settle. The beneficiary and the State agree as to
what the allocation is, so this doesn't go to a hearing
in the first place. But even -- even when there are
hearings, | think States can take significant nmeasures

to | essen the burden.
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For instance --

JUSTI CE SOTOVAYOR: How many States have
North Carolina's rule? Do you know?

MS. ANDERS: There are -- there are five
other States |ike North Carolina that have an
irrebuttable presunption with a cap. There are 10
ot hers that have an irrebuttable presunption, we think
of full reinmbursenment. But -- but | should caveat that

by saying that we sinply don't know in those States what
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they do, what their practices are.

JUSTI CE BREYER: VWhy isn't -- the m ssing
part here -- maybe | just mssed it -- we're
interpreting a statute, and the part that trunps the
lien provision is the part that says\the State is
entitled to paynment that has been made for nedical
assi stance for health care itenms -- and sone ot her
simlar |anguage is in the statute.

They think their one-third rule is a good
way of nmeasuring that. You think that the one-third
rule as a rebuttable presunption is a better way of
measuring that. Now normally, or often, | would see
governnment argunments |ike that where they'd say, and,

the way, we're interpreting very technical |anguage in

our statute, and Chevron and/or Skidnore nmeans that you

shoul d give us particul ar weight.
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Is that part of your argunment here, and if
It isn't, why isn't it?

MS5. ANDERS: Well, | think -- we think that
-- the position reflected in our brief is HHS s
consi dered position, and we do think that it's -- it is
persuasive. Now, HHS presunmably could regulate, it
could go through notice and coment rul emaki ng and
establish rules that --

JUSTI CE BREYER. My inpression is that you
get Chevron deference on the basis of whether
Congress -- and there's a lot of rules and so forth, but

MS. ANDERS: We haven't cl ai ned Chevron

def erence.

JUSTI CE BREYER: -- you haven't clainmed it.
And | -- so that puzzles ne -- and | don't --

MS. ANDERS: ~-- there aren't regulations on
this.

JUSTI CE BREYER: |'m not -- you argue what
you want to argue, but | -- this is awfully technical
| anguage. It's a mnor interstitial point.

JUSTI CE SCALIA: |I'mnot sure that HHS
has -- has authority over -- over how a State recovers.

| don't see that it's part of the adm nistration of the

statute commtted to HHS. So I -- you know, | admre
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you're not citing Chevron.

(Laughter.)

MS. ANDERS: Well, HHS has -- the statute
requires the States to -- to enact reasonabl e neasures
for recovery. HHS thinks that a nmeasure that
circunvents the anti-lien provision |ike North
Carolina's wouldn't be a reasonable measure, but there
aren't regulations on that subject.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

General Maddrey, you have three m nutes
remai ni ng.

REBUTTAL ARGUMENT OF JOHN F. MADDREY
ON BEHALF OF THE PETI TI ONER

MR. MADDREY: We have heérd a | ot about what
a State could or maybe should do, but what nust a State
do under the Medicaid Act to fulfill its obligations?
The Fourth Circuit and respondents and apparently the
United States say they have to have a post-settl enent
trial, | guess a trial to settle the settlenent. And
that, while an available option, is not a mandatory
requi rement under anything that | can see in the
Medi cai d Act.

JUSTI CE KAGAN: Well, General, how about
this, and | amhaving a little bit of trouble here

because | think a State could cone in, or | think there
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is a reasonable argunment that a State could conme in and
say -- you know, we've nmade an estimte, and here's our
best estimate, and we don't think there is a need for an
I ndi vi dual i zed deci si on-nmaki ng on top of that.

But as | understand your argunment, that is
not what you are saying. You are naking a very
di fferent kind of argunment, suggesting that you can take
this nunmber any place, no matter what the relationship
bet ween the nunber and the actual allocation that
cases -- that allocation of nedical and nonmedi cal
danmages in the real world.

So if that's the case, what do | do?

MR. MADDREY: Your Honor, the statute --
North Carolina's statute defines the\armunt t hat nust be
i ncluded for the repaynent by the Medicaid recipient.
It's not guessing after the fact, but instead providing
I n advance, the recipe as to how to put the settl enent
together. It tells the parties what they have to do.
And that makes it a bright-line rule, which I think you
need to conpare to the alternative, which is this --
this, what the Fourth Circuit called a true val ue
hearing after the fact, after the settlenment, how did --
how did they get there? Is it what they did or what
t hey shoul d have done or what they could have done?

In this case you've got a $42 mllion damge
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claimsettled for 2.8 mllion --

JUSTI CE SOTOVAYOR: So how do -- what do we
do with the Federal statute that says, You are not
entitled to a lien of any anpunt that is greater than
your nmedi cal expenses? And using the Solicitor
General's O fice exanple, everybody knows that the true
val ue of nedical expenses in a particular case was only
10 percent, you are still getting 30 percent. How do
we -- how do we honor the terns of the Federal statute?

MR. MADDREY: Because the State statute says
the State never recovers nore than its actual nedica
expenses. |If in that hypothetical the nmedical expenses
were 100,000 or 10 percent, the North Carolina statute
woul d say North Carolina gets up to 6ne-third of the
settl ement but never nore than they paid.

So by definition it can't be for sonething
that was not nedicals. And that's the bright-line rule
that the North Carolina statute creates.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:17 p.m, the case in the

above-entitled matter was submtted.)
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