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PROCEEDI NGS
(11: 05 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
next this nmorning in Case 12-929, Atlantic Mrine
Construction Conpany vs. The United States District
Court for the Western District of Texas.

M . Hastings.

ORAL ARGUMENT OF W LLI AMS S. HASTI NGS
ON BEHALF OF THE PETI TI ONER

MR. HASTINGS: M. Chief Justice, and may it
pl ease the Court:

Forum sel ection cl auses have been frequently
used in contracts of all types. They should be enforced
as witten and the enforcenment of a éontractual forum
sel ection clause should not just be left to conveni ence
di scretionary bal ancing tests.

Rule 12(b)(3) in Section 1406 of the United
St ates Code provide appropriate and effective neans for
enforcing a contractual forum selection clause. The
| anguage of those provisions is witten broadly.
Congress used words |ike "wong" and the rule uses the

word "inmproper,” which have plain and natural meanings

that are broad and are sufficient to authorize district

courts to act to enforce the contractual clause.
JUSTI CE KENNEDY: Is -- is it conmon in the
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treatises or in the cases to say that a forum sel ection
clause is a venue provision? | thought venue was
sonet hi ng that Congress determ ned.

MR. HASTI NGS: Your Honor, the cases do
di scuss it as a venue provision. One exanple would be
this Court's decision in Stewart addressed a forum
sel ection clause in a 1404(a) transfer analysis, which
is clearly a venue analysis. In addition to that, wth

t he 2011 anendnents to the United States Code, Congress

adopted a definition of venue. It's in Section 1390.
That definition says the place of litigation. |I'm
paraphrasing it, but it's -- it's a pretty

straightforward definition.

The | egi slative history 6f Section 201 of
that Act acknow edges that the definition was intended
to make venue determ nations easier and to make it
clearer that parties could waive or adjust these types
of provisions even by contract. The words "by
contract."

JUSTICE ALITO. In the Stewart case to which
you just referred, the court said, "The parties do not
di spute that the district court properly denied the
notion to dism ss the case for inproper venue under
1406(a)" because Respondent apparently does business in
the Northern District of Alabama, which was not the

4
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jurisdiction specified in the forum sel ection cl ause.

So what -- if we were to wite an opinion in

your favor, what woul d you suggest we say about that?
MR. HASTI NGS: Your Honor, | believe the
correct reading of that |anguage is what the Second

Circuit has said in the trade conment deci sion and

others have written on this, that Stewart and -- and the

text read by that footnote. That's Footnote 8, |
believe. The text right there said, "The i mediate
I ssue i s how we address 1404(a)."

And the way the majority of the circuit
courts have read it is the issue in Stewart, this
procedural issue that we're here on today, which is
sinply not presented to the Court. And so the Court
could very easily wite a decision that acknow edges

Stewart still controls on a 1404(a) analysis, but

acknow edged that, like a magjority of the circuits, that

Stewart sinply did not have to address this problem

JUSTI CE ALI TO Well, that's -- that's true,

but it means that the entire discussion in Stewart is
beside the point. The Court wote a decision about an
i ssue that really never should arise because the party
seeking -- as you see it, the party seeking to enforce
the forum sel ection clause should proceed under 1406.
So Stewart said, well, if -- if you proceed under the

5
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wrong provision, this is how it should come out. It
makes the whol e deci sion essentially meaningl ess,
doesn't it?

MR. HASTI NGS: Justice Alito, | respectfully
di sagree. And here's what the neaning of Stewart would
be, as -- as we understand it. First of all, under the
facts of Stewart, the same situation would arise, of
course, if a party waived their proper venue objection.
That may be a narrow |ine of cases, but that would still
apply in a case where a party doesn't assert the
contract at first.

But there's another place where Stewart
woul d still apply: When a case is filed in the proper
jurisdiction. Here, if this Iamsuit\had been filed in
Virginia, there would be a very limted place for
exceptional circunstances for a court to |ook at a
1404(a) analysis and determne if public interest
requi red sonething other than the contract clause.

JUSTICE ALITG | don't see how that
would -- | don't see how that would work. You're --
this is the argument you nmade in your reply brief, that
if this -- if the case had been filed in the
jurisdiction specified in the forum sel ection cl ause,
that court could neverthel ess proceed under 1404(a) and
transfer it back to the Western District of Texas, for

6
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exanple. That's -- that's your argunent, right?

MR. HASTI NGS: I n exceptional cases, Your
Honor .

JUSTICE ALITO In exceptional cases. But
1404(a) says that it can -- a case can be transferred to
a district where it m ght have been brought. And your
argunment under 1406 is that they couldn't be brought in
the Western District of Texas, that's a place where
there's a wong venue.

MR. HASTI NGS: And, Your Honor, the |anguage
of the statutes, particularly, the | anguage you were

just referring to about "m ght have been brought,"” needs
to be read in context of decisions fromthis Court. In
Van Dusen, this Court held that that\language "m ght
have been brought" was a termof art. The Court has
never reached that conclusion with respect to wong or

i mproper. And in Van Dusen, the Court said the "night
have been brought" | anguage was a term of art referring
back to a congressionally chosen venue under 1391.

And so when this plays out under 1404(a),
the court -- if the case is in the proper venue and
we're on to the second issue of 1404(a), the proper
readi ng of the | anguage would allow the court in truly
and exceptional circunmstances to follow -- follow the

| anguage of the statute and send it to another place

7
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where Congress said the case could have been.

And, again, this is really the second issue
in the case. We would enphasize that it's truly
exceptional cases where parties had contracted for a
forum they' ve truly resolved the conveni ences anong the
parti es anmong thensel ves.

JUSTI CE KAGAN: M. Hastings, Section 1391
says the follow ng, "Except as otherw se provided by
| aw' -- not by contract -- "by law, this section shal
govern -- shall govern -- the venue of all -- all civil
actions brought in district courts of the United
States.” And then it goes on to specify certain rules

for where venue in a case can |lie.

So if I"'mlooking at that, I'mthinking,
well, those rules apply. And they can't be reversed or
count ermanded or whatever by -- by contract, by parties’

agreement except to the extent that the contract can
figure centrally into the 1404 analysis. But it's not
appropriate in the 1406 anal ysis because, you know, the
statute says what the statute says. Here is venue.

MR. HASTI NGS: And, Your Honor, the |anguage
of Section 1391, and the first part, | believe it's
1391(a) where it has the |anguage of "shall govern in
federal courts,” that's really no different than what
this Court said in Stewart of Federal |aw controls venue

8
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i n Federal courts.

But the issue that comes up is that venue,
venue is very inportant. Venue, even before the current
statutes were witten, was recogni zed as being a
privilege for the litigants. They're to protect the
def endants. And even in Neirbo in the 1939, so al nost a
decade before the -- some of the current statutes were
witten, this Court said venue was subject to
di sposition by the parties.

JUSTI CE GINSBURG: That's only -- what that
tells us is that venue is a highly waiverabl e thing.
You can stand on your venue right, but you don't have
to.

My problemw th your intérpretation is you
are allow ng a private agreenment to make a venue
prescription that Congress enacted i nmproper. Congress
said it was proper. It nmay be that it should not apply
in this case because the parties have consented to
sonething else, but it's not a wong venue.

| mean, suppose the question had never cone
up. The -- there wasn't a claimthat this was a wong
venue. The -- the case could have proceeded, and it
woul d have been a place of proper venue, right?

MR. HASTI NGS: Your Honor, if there was no
obj ection raised, yes.

9
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JUSTI CE GINSBURG. But it doesn't becone --
it's a place of proper venue. There may be a reason why
anot her venue is the one that should control in this
case. But you can't make a private agreenent -- can't
say what Congress says is proper is inproper.

MR. HASTI NGS: And, Your Honor, in response
to that, first of all, the venue rights have al ways
been, |ike many Federal rights, waiverable provisions.
And when a contract --

JUSTI CE GI NSBURG. That doesn't nean it's
i mproper. It nmeans it's waiverable.

MR. HASTI NGS: And, Your Honor, the | anguage
of the word "inproper,” inproper is a broad termand it
has a broad neaning. |1'd like to foéus on "inproper”

for just a second. We have two different words,

"inproper” and "wong." But "inmproper” is used in
12(b) (3).

Congress didn't -- or -- and the courts did
not explain what that applies. 1In practice, that word
I's used for many different contexts. |It's used to

enforce forum sel ection clauses. The majority of the
circuit courts -- in fact, nore circuits than have

wei ghed in on our favor use that | anguage to enforce
foreign clauses and clauses requiring State court
foruns. It's used in a very broad context in order to

10
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enf orce people's contract rights. 1t's even used in
arbitration context.

Al t hough the FAA gives parties the right to
nove under the FAA, many parties raise their conplaints
under the 12(b)(3) because of the procedural inpact of
12(b) notions, allowi ng parties not to have to answer
conplicated Federal cases and get to proceed to
arbitration nore quickly. G ving the | anguage a plain
and natural nmeaning allows the courts to, essentially,
do justice and allow to stream i ne and have efficient
runni ng of cases and to enforce parties' rights in
contracts.

JUSTI CE KENNEDY: So what --

JUSTI CE KAGAN. M. Hast{ngs, | wonder what
you think of this analogy: Any party can waive a
personal jurisdiction defense, but would you say that
parties by contract can create personal jurisdiction in
a court in which it otherw se doesn't exist?

MR. HASTI NGS: Your Honor, personal
jurisdiction is -- is also essentially a personal right
of the defendant. And so if the defendant is willing to
consent to personal jurisdiction, as often happens in
contracts --

JUSTI CE KAGAN: Well, as | said, anybody can
wai ve it. Just |ike anybody can wai ve al nost everything

11
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in our -- in -- in the way the Federal rules work. But
do you think that parties can actually create personal
jurisdiction where it doesn't exist by |aw?

MR. HASTI NGS: Focusi ng on personal
jurisdiction, not subject matter jurisdiction, yes.
Because parties can consent and contract to waive the
personal jurisdiction objections. And, Your Honor, |
beli eve that has been recogni zed by many of the circuit
courts.

JUSTI CE Gl NSBURG: Because consent is a
basis for personal jurisdiction.

MR. HASTI NGS: Exactly, Your Honor. Just

li ke --

JUSTI CE SCALI A: Could - could I ask, what
difference would it make to you if -- if | thought the
venue here is proper, but | thought that there -- there

was no cause of action in this circuit, and the case --
as one of the amcus briefs proposed. What difference
woul d that naeke to you?

MR. HASTI NGS: And, Justice Scalia, that
woul d -- Professor Sach's brief certainly makes t hat
argument. | would begin by acknow edging that that rule
woul d be far better than leaving this to discretionary
bal anci ng tests.

VWhat difference it would nake, it actually

12
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woul d be very favorable to ny client because this case
woul d have to be dism ssed. W have concerns about that
rule. That's why we didn't push that as our argunent.
The circuits have a three-way split.

JUSTICE GINSBURG. Isn't that -- that's a
problemwi th the argunent. Both 1404(a) and 1406
provide for transfer. This Court has enphasi zed that
it's one Federal system and within the Federal system
the result shouldn't be dism ssed, bring the case al
over again, pay a new filing fee; instead of that, just
transfer to the appropriate forum And that's what
Prof essor Sachs's view | eaves out, because the result,
as you say, is -- it's only dismssal. No transfer.

MR. HASTI NGS: Justice G nsburg, that is one

of the -- one of the concerns with the rule. But
Prof essor Sachs' approach does, first of all, start off
with a strong benefit of enforcing contracts. [It's just

not as effective as 12(b)(3), because when we are
dealing with what's really a venue issue --

JUSTI CE SCALI A: Excuse ne. But what if
there is no personal jurisdiction, okay, and the -- and
the suit is dism ssed because there is no personal
jurisdiction. Wuld a Federal court transfer it to --
to another court that has personal jurisdiction?

MR. HASTI NGS: Your Honor, under the current

13
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statutes | believe the court would have the discretion
to transfer it based upon personal jurisdiction.

JUSTI CE GI NSBURG. \Where -- it's -- 1404(a)
and 1406 deal with venue. They don't deal w th personal
jurisdiction.

MR. HASTI NGS: Your Honor, many -- many
courts have actually read 1406 to also allow for
addressing personal jurisdiction. There's a circuit
split on that issue.

JUSTI CE KAGAN: M. Hastings, has 12(b) (6)
ever been used to your know edge to deal with a case in
whi ch the question is which court the plaintiff should
have brought the suit in, rather than whether the
plaintiff has a viable claimin any éourt?

MR. HASTI NGS: Yes --

JUSTI CE KAGAN: Because it seens to me a bit
of a category error. The 12(b)(6) is sonething -- it's
an on-the-nmerits determ nation about the viability of
your claim It has res judicata effect, whereas this is
not. This is just a question of, did you bring the
thing in the right place and you should be allowed to
bring it sonepl ace el se.

MR. HASTI NGS: Justice Kagan, the First
Circuit has been using the 12(b)(6) approach to address
whet her the case is in the right --

14
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JUSTI CE KAGAN: No, | know the courts have.
" m saying, except for this kind of case, has a court
ever used 12(b)(6) to deal with a case of which court?

MR. HASTI NGS: OQutside of the forum
sel ection clause context --

JUSTI CE KAGAN:. O to deal with anything
that's not an on-the-nerits determ nation that precludes
a case in any court?

MR. HASTINGS: And, Your Honor, |'m not
aware of a court doing it outside of the context of the

forum sel ection clause issue, as the First Circuit --

JUSTI CE BREYER: | have one question here.
It seens -- because | start out for reasons | won't go
into thinking, well, perhaps it doesn't matter, frankly;

you can get to the sanme result under any one of these
t hree approaches.

But then one thing Professor Sachs says does
bother ne, that if we take your approach then how do we
deal with the problemof removal ? | nmean, you can only
renove a case to a court which is in the district where
the person -- the plaintiff filed. Now, if there is a
forum sel ection clause, the defendant seens to nme to be
stuck, because he can't go to a -- he can't go to a --
to another. He can't go to another court. He can't go
to the court within the district because of the forum

15
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sel ection clause, and he can't go into another court
because of 1441(a).

So that argues to ne that we ought to either
take the 1404 approach or we ought to take Professor
Sachs' approach, unless you have an answer to that.

MR. HASTI NGS: Justice Breyer, | do have an
answer to the renoval issue. And the answer starts in
Section 1390(c). And in 1390(c), Congress said --

CHI EF JUSTI CE ROBERTS: \Where can -- where
can | find that?

MR. HASTINGS: Chief Justice Roberts, it's
28 U.S. Code 1390(c).

CH EF JUSTI CE ROBERTS: [t's not
conveniently set forth in any of the\papers, ri ght?

MR. HASTI NGS: No, Your Honor, it's not. |
did not know that this issue was going to conme up.

CHI EF JUSTI CE ROBERTS: Fair enough.

MR. HASTINGS: Wth respect to 1390(c),
Congress said --

JUSTI CE KENNEDY: 1390(c)?

MR. HASTI NGS: Yes, sir. Yes, Your Honor.

Congress said that these rules, with the
exception of the transfer rules, do not apply in renoval
cases. Congress has answered the question. Renoval
procedure is governed by the statutes on rempval, and

16
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yes, if you are in State court, there is one court you
can renmove to. This rule and this issue doesn't change
t hat .

But if you -- if this case had been filed in
Texas State court, for exanple, and was renoved to the
Western District, 1390(c) still says that the transfer
rules -- it doesn't say 1404(a); it says the transfer
rul es, which would also pick up 1406 -- could still
apply to reallocate the venue for the lawsuit if there
was a contract clause or if it was --

JUSTI CE BREYER: You didn't really
explain -- I"'msorry. 1'll read it nore carefully
| ater. But how -- it says you have to -- you have to
remove to the court or the district 6r di vi si on where
the place of action is pending. So if it's filed in
State court in Texas you have to renove to the Texas
Federal court. Now, how do we get -- and you can't go
to the Texas Federal court, according to you, because of
the contract.

Ckay. Now, how -- now, you explain how --
how t his provision over 1390(c) gets around that?

MR. HASTI NGS: And, Justice Breyer, | would
respectfully di sagree about whether you can get to the
Texas court.

JUSTI CE BREYER: Well, you -- in other

17
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words, you can renove to the Texas court even though it
says you can renove -- you can renove to the district
court despite the contract.

MR. HASTI NGS: Yes, Justice Breyer,

because --
JUSTI CE BREYER: Despite the contract.
MR. HASTI NGS: Because of the specific
Federal statutes allowing for removal. They tell

specifically where the renoval nust go. And so we're
not suggesting that the court would have to --

JUSTI CE BREYER: So what the court should
say in Texas is: W have a contract which says you have
to go to Virginia, but because of 1390(a) we forget
about the contract and we renpve it Here.

MR. HASTINGS: That's no --

JUSTI CE BREYER: That's what you're saying
Texas shoul d say.

MR. HASTI NGS: No, Your Honor.

JUSTI CE BREYER: No?

MR. HASTINGS: What I'msaying if the State
district -- if the parties were in the State district
court and remove it to the Federal district court, under
the statutes, under 1390 -- well, first of all, that
was -- that's what the renoval statutes require.

JUSTI CE BREYER:  Yes.

18
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MR. HASTI NGS: 1390(c), which say the
transfer rules still apply. The Texas district court,
if we had our contract, should have said: Now that
you' ve renoved this to Federal court, we nust transfer
this case to Virginia because the transfer rules still
apply.

JUSTI CE BREYER: Now, what about -- suppose
the plaintiff says: Please dismss this immediately
because of 1406, or, you know, because 1406 says you
have to dism ss it; venue isn't proper here.

MR. HASTI NGS: And, Your Honor, under that
circunstance, if it was a contract requiring a State
court forum-- | think that's what | understand the
gquestion to be. \

JUSTI CE BREYER: No. No. The contract says
you go to Virginia.

MR. HASTI NGS: Okay.

JUSTI CE BREYER: They filed it in Texas
State court. You tried to remove it to Texas Federal
court.

MR. HASTI NGS: And, Your Honor --

JUSTI CE BREYER: And they say: |'mvery
sorry. The contract that he | oves says we can't renove
it to Texas Federal court.

MR. HASTI NGS: And, Your Honor, the contract

19
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woul d not prevent the renoval, but once the case was
renoved the contract would control where the case --
where the case would be all ocated.

JUSTI CE KENNEDY: Can | ask --

JUSTICE ALITO. My | ask about -- just go
ahead.

JUSTI CE KENNEDY: May |? In a forum non
conveni ens notion, they say: Oh, the witnesses are sone
pl aces, what is the statutory and/or Federal Rul es of
Civil Procedure basis for forum non conveni ens?

MR. HASTI NGS: Justice Kennedy, that's an
excel l ent question because the courts, when they usually
rule on forum non conveni ens, do not specify that.
There's not a Federal -- \

JUSTI CE KENNEDY: You just cite Gulf QO 1I,
and that's it?

MR, HASTINGS: In many times, yes. But a
| ot of times parties do go ahead and cite 12(b)(3).
That's often done by parties in litigation.

JUSTICE GINSBURG. That's if it's -- if it's
a State forumor foreign forum but 1404(a) is a
codification of the forum non conveni ens doctrine?

MR. HASTI NGS: For the Federal courts, yes,
Your Honor .

JUSTICE ALITO. Can | ask you this about the

20
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Prof essor Sachs' argunment? Doesn't it lead to the
consequence -- doesn't it show that -- wouldn't it mean
that Justice Scalia's dissent was correct in Stewart and
the majority was wong in Stewart? Because if this is
-- if this is contractual -- suppose Ricoh in that case
had nmoved -- had adopted -- had taken the approach that
Prof essor Sachs has recomended and noved for summary
judgment, 12(b)(6) or summary judgnent; that would be a
contract issue. It would be governed by Al abama | aw.

Al abama | aw says the forum selection clause is no good.

MR. HASTINGS: And, Justice Alito, we do
think there is sone tension between Professor Sachs'
position and the Stewart decision, because if Professor
Sachs is correct and the First Circu{t's correct, there
really would be no roomfor a 1404 bal ancing issue. The
i ssue, | believe, that you are aski ng about --

JUSTI CE SCALI A: But why is that? Wy
woul dn't 1404(a) continue to apply?

MR. HASTI NGS: Justice Scalia, if the
contract -- if the contract elevated this to an issue on
the nerits, is essentially what 12(b)(6) does, then it
beconmes an i ssue not just about venue; it beconmes an
| ssue about nerits. And so a venue allocation provision
woul dn't change the fact that if the case was in the
wrong forum - -
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JUSTI CE SCALIA: |If -- but it depends
upon -- upon the defendant. |If he chooses to go the
1404(a) route, he could go that way, couldn't he?

MR. HASTI NGS: Well, Your Honor --

JUSTI CE SCALI A: He wouldn't have to nove
under 12(b)(6), would he?

MR. HASTINGS: He wouldn't have to npve
under 12(b)(6), but --

JUSTICE SCALIA: So it -- so it wouldn't
necessarily overrule Stewart.

MR. HASTI NGS: But there's a potenti al
probl em here, and this is one of the practical issues
with Professor Sachs' issue -- approach. If it's an
i ssue on the nmerits, it doesn't have\to be raised right
at the beginning of the case. A party could certainly
nove to transfer and do a | ot of other things, but they
could raise that issue as a defense on the nmerits of the
| awsuit and have it resolved at trial after the entire
proceedi ng had proceeded in a forum other than where the
contract was required.

JUSTICE GINSBURG. | don't follow that. If
it's an affirmative defense, you have to raise it or you
lose it. You can't hold back an affirmative defense,
and in the mddle of the trial say: Oh, there's an
affirmati ve defense here. (8)(c) requires you to
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state it.

MR. HASTI NGS: And, Justice G nsburg, it
woul d certainly have to be pleaded. And certainly there
I's opportunity -- you know, leave is freely granted in
cases unl ess, you know, other circunstances arise. |It's
possible to plead it down the line. But nost
I nportantly, it's when do you get a ruling on that
i ssue? And that's the problem

JUSTI CE BREYER: Well, what is the problem
with this? You admt that if he goes to Virginia --
well, he files his suit in Virginia. Al right. Then
he says, judge, everything's in Texas, please renove
under 1404(a), you know, go -- send it down to Texas.
And you agree that -- that in an unuéual case you say,
because you give a lot of weight to the contract, he
could win and go to Texas, right?

MR. HASTI NGS: That's our position, yes.

JUSTI CE BREYER: That's your position, fine.
If that's your position, what conceivable difference

does it nmake if he goes to Texas in the first place and

then you say renove it to Virginia? | nmean, it should
work out the same way. It should work out that the
bal anci ng under 1404, you know, it gives you the -- the

factors should be the same, shouldn't they?
MR. HASTI NGS: Your Honor, the way this
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woul d work out is if -- focusing on the 1404(a) issue,
the real issue gets down to where does the |awsuit need
to be filed, what rules are going to be in place, and if
a party can just file in Texas because they want -- they
want to try to move it there for convenience, they can
just file in Texas, what they're doing is they're
requiring a party who just wants to live --

JUSTICE BREYER: It's a terrible thing. You
have to say 1404(a), and the other case he has to say
1404(a) and it -- | nmean, maybe it makes sone trenendous
practical difference.

But if it makes not nuch difference, | have
three routes that seemto nme all should work out the
sane way, and in favor of their routé is the absol ute
| anguage that Justice Kagan pointed out before, plus the
footnote. Okay?

So |I'mthinking, hey, this doesn't nake --
it's inportant to have a rule. It's inportant to have
one cl ear approach. But as between the three, it
shouldn't matter, and they should all reach the sane
conclusions. So let's go with the | anguage of Stewart.
Al right. What about -- now, what's the answer to
t hat ?

MR. HASTI NGS: Justice Breyer, first of all,
| would agree with you that under this case, all three
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routes should have lead -- led to the exact sane
conclusion. That's -- that is correct under this case,
but that may not be in all cases. Wiy it matters is
that parties should be forced to honor their contracts.
And so if a party honors its contract and there's a very
hi gh standard, such as the exceptional circunstances
standard for receiving a transfer, their -- parties who
are following their contract, it's unlikely you're going
to have nmuch litigation over transfers.

VWhereas if a party can say | can try ny shot
at a home court forum file in violation of the contract
and then nake the other party raise this issue and have
to litigate venue, we're going to have a trenmendous
litigation about venue. That's the 5rob|em

JUSTI CE SOTOVAYOR: The law travels with --
the law of the transferring State travels to the
transferred State. So they've undone -- they're taking
Texas law, if you go under 1404, to Virginia.

MR. HASTI NGS: And that would be a problem
I n many cases, Your Honor.

JUSTI CE SOTOVAYOR: And that woul d defeat
t he purpose of the venue selection to start with.

That's part of your argunent?

JUSTI CE GI NSBURG. That woul d be taken care

of sinply by saying Van Dusen v. Barrack does not apply
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when a party is acting in violation of a contractual
provi sion. Van Dusen agai nst Barrack was intended to
give the plaintiff plaintiff's choice of initial forum
If plaintiff chooses a forumin violation of the
contract, there's no reason why Van Dusen shoul d apply.

MR. HASTI NGS: And, Justice G nsburg,
that -- that points out that if the Court were to not
just strictly enforce the contracts, it raises many new
i ssues that this Court has not yet had to address.

l"s like to reserve ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Allensworth?

ORAL ARGUMENT OF W LLI AM R, ALLENSWORTH
ON BEHALF OF THE RESPONDENT

MR.  ALLENSWORTH: M. Chief Justice, may it
pl ease the Court:

We brought this $160, 000 construction case
in the Western District of Texas, which is where we
performed our work, where the project's |ocated, where
all the witnesses reside, and where virtually all of the
evidence is |ocated.

JUSTI CE KAGAN: But, M. Allensworth, where
you agreed not to bring it.

MR. ALLENSWORTH:  Yes.

JUSTI CE KAGAN: So |I'm goi ng back to what
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Justice Breyer says. Let's suppose you' re right about
1404, and | think you have sone pretty good argunents.
1404, it seems to nme, shouldn't affect this case in the
sense that you should have -- this was a negoti at ed
contract.

You got something for the fact that you
accepted i nconveni ence when you brought a suit. And
under 1404, the court is perfectly entitled -- the court
has to take that into account, that this was a
negoti ated contract, that you accepted in convenience,
and that you got sonething for your -- for your
acceptance of inconvenience. The end. You have to live
with your contract.

MR. ALLENSWORTH:  No, Yodr Honor. We have a
contract, and we are having to live with it in the sense
that we're up here now 15 nonths after the district
court ruled that we were supposed to -- we should --

15 nonths after the district court denied the notion to
transfer.

What we -- and we did nego -- and those are
i ndeed the ternms of our contract. However, the -- we
felt that any court follow ng Stewart and 1404 would
wei gh the interests of justice in the decision whether
to grant the transfer or not, and indeed, that's exactly
what the district court found.

27

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTICE ALITGO Well, the interests -- the
I nterests of justice that the district court weighed
al nost all boiled down to the interests of your client.
The inconveni ence of witnesses. Well, Atlantic Mrine,
to the extent we're tal king about their w tnesses,
they're not concerned about the inconveni ence of having
their witnesses go to -- to Norfolk. But your
W tnesses -- the other witnesses are your w tnesses. So
that's a factor that goes to your convenience.

Conpul sory process to produce w tnesses, sane thing.

So what were the public interests that --
what were the interests that were wei ghed here that are
not the interests of J. Crew?

MR. ALLENSWORTH: [If | n{ght, Your Honor,
first off, the district court didn't give any shrift to
our witness. He was concerned with the nonparty
wi tnesses who were not a party to this --

JUSTICE ALITO Well, if they're not your
w tnesses, then they're -- they're Atlantic Marine's
w t nesses. So why should that be -- why should the
i nconveni ence of Atlantic Marine's witnesses be a factor
t hat wei ghs against Atlantic Marine's position that the
case should be tried in Norfol k?

MR. ALLENSWORTH: They were neither Atlantic
Marine's witnesses nor our w tnesses. They were
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nonparty w tnesses, and the issue that Judge
Hi ggi nbot ham addressed in the Fifth Crcuit --

JUSTI CE SCALI A:  Just volunteer w tnesses?
Are they just going to walk in the courtroom and say
l'"d -- 1'"d would like to testify?

(Laughter.)

MR.  ALLENSWORTH: Exactly.

JUSTI CE SCALI A: Surely, they're one side's
or the other's, aren't they?

MR. ALLENSWORTH:  Your Honor --

JUSTI CE SCALI A:  What kind of -- what kind
of proceedi ngs do they have there?

(Laughter.)

MR. ALLENSWORTH:  Your Hénor, our point is
that if it's in Texas, they can get in their pickup and
drive to the courthouse and testify. And if this case
is moved to Virginia, those witnesses essentially are
unavail abl e to us.

JUSTICE ALITO. Who -- who is going to call
t hese witnesses, you or Atlantic Marine?

MR. ALLENSWORTH: We'd be the ones calling
t hem

JUSTI CE ALITO.  You do, so they're your
w tnesses. The fact that they don't work for you is --
is immterial here.
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So let's say they're out of the picture.

Now, what else -- what's left? What other public
interests are involved?

MR. ALLENSWORTH: The | aw of Texas, which we
think applies to this case, with which the district
court --

JUSTICE ALITO Is -- Texas contract lawis
so arcane that the judges in the Eastern District of
Virginia can't figure it out? |Is that right?

MR. ALLENSWORTH: | woul dn't suggest that,
Your Honor.

JUSTI CE ALITO.  Oh, okay.

(Laughter.)

JUSTI CE BREYER: Al | rigﬁt. So why -- why
then couldn't you go to Virginia with all these factors?
| mean, maybe the jury has to take 42 visits to the
bottom of an oil well shaft. | don't know. | nean,
there could be sonmething that would weigh in your favor.
| don't know the case. So why not go to Virginia and
then file a 1404 notion?

And it should reach the sane result, whether

you -- you go to Texas and ask to stay there or whether
you go to Virginia under 1404(a) -- you win this case,
let's say -- or whether you go to Virginia. It should

get to the sane place, shouldn't it?
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MR. ALLENSWORTH:  Your Honor, in some ways
that's exactly what we're worried about. The sane pl ace
is 15 nonths after the court's ruled on the transfer
not i on.

JUSTICE BREYER: So it's actually your
expense because you would have to go to Virginia and you
woul d have to file the notion. Maybe you can do it by
mail or you'd have to -- but | don't know.

MR. ALLENSWORTH: We filed a notion. If we
filed -- if we filed this lawsuit in Virginia and filed
it simultaneously with a 1404 notion --

JUSTI CE BREYER:  Yes.

MR. ALLENSWORTH: -- by their lights --

JUSTI CE BREYER:  Yes. \

MR. ALLENSWORTH: -- the court, as | think
one of the Justices pointed out, couldn't transfer it
back to Texas anyway because by their |ights, venue is
| mproper anywhere expect Virginia.

JUSTI CE BREYER: No, no. They are not
saying -- they said that you could make the 1404 notion
in Virginia, and they think it would only be granted in
an exceptional case, but that's their opinion in that,
and so it should cone to the sanme conclusion. They
aren't barring you fromthat on their view

But my thought is that if all these cone to
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the same result in the end and you just need one ruling,
we have sonething pointing on their side -- your side,
which is the Stewart footnote and the | anguage of the --
you know, the absolute | anguage of the venue statutes,
and you have sonething pointing in their side, which is,
if we count by nunbers, five circuits are in their favor
and only three in yours.

Al right. Help ne.

MR. ALLENSWORTH: If there wasn't -- if
there hadn't been a forum selection clause in the
contract and we'd filed suit in Texas, it's
I nconcei vabl e that they could -- they could have
successfully nmoved the case to Virginia. The only thing
going in favor of this case going to\Virginia is that
forum sel ection clause.

CHI EF JUSTI CE ROBERTS: Well, that's kind of
a bigthing, isn't it? | mean, that's what the whole --

(Laughter.)

MR. ALLENSWORTH: It's a significant factor.

CHI EF JUSTI CE ROBERTS: It's a significant
factor. And -- and the problem the difference, al
things don't lead to the sane place. 1404 says to the
district court: Look at a hodge-podge of things,

i ncluding the interest of justice, and -- and figure it
out and, you know, nmaybe they will give the contract
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sone wei ght or maybe they won't, and if they do, it's
not clear how you wei gh the contract against the
i nterest of justice. It gives a broad discretion. It

says they may transfer.

1406 is an entirely different animal. It
says you shall dismss or -- or transfer. |It's sort of
a -- you know, you have the safety valve to transfer.
And | don't know why you -- you so cavalierly dism ss:

Oh, it's in the contract, of course, but we've got nore
W t nesses.

MR. ALLENSWORTH: It is in the -- Your
Honor, it is in the contract. Because it's in the
contract, we didn't get the deference that otherw se
plaintiff would get on selection of Qenue. We had --

CHI EF JUSTI CE ROBERTS: Well, that couldn't
have come as a surpri se.

MR. ALLENSWORTH: No, sir. And we
haven't -- we haven't attacked the clause on Brenen
standards. We haven't clainmed it was induced by fraud
or that it was overreaching. W accept that. The
guestion that we've got is whether the -- whether the
Federal judiciary has to accept that contract clause as
gui ding their decision --

JUSTI CE KAGAN: Well, it does in this way.

JUSTICE ALITC Well, if 1404 -- if the
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court --

JUSTI CE KAGAN: It does in this way. 1404,
as Justice G nsburg said, is a codification of forum non
conveniens |aw, which is a balancing of private and
public interests. It seens to me what Justice Alito
said was absolutely right. You have given up the
ability to claimprivate interests here by virtue of
your choice to sign that contract. The only thing that
could weigh in the balance against that is if there is
some -- something that has nothing to do with your
conveni ence but is instead a feature of -- of --
sonet hi ng about why it's inportant to the judicial
system to the public interest, about keeping the trial
i n one place. \

And as Justice Alito suggested, you have not
been able to point to anything, nor would there be
anything to point to, in nost cases involving forum
sel ection cl auses.

MR. ALLENSWORTH: I n nost cases there
woul dn't be, and that's why in npst cases the clauses
are enforced, and that's why | don't think you have seen
one of these for 25 years.

The reason that we've got -- that we think
our case is sonewhat unique is that it involves a
construction project in the district in which we filed
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suit. All of the witnesses are there. Virtually all of
the physical evidence is there. |It's subject, if we
stay in Texas, to Texas law. And for those reasons, if
the case is going to get sent to Virginia, the systemc
integrity of the system!|l think is put in play.

CHI EF JUSTI CE ROBERTS: No. But the reason

for these clauses -- the enforceability of these cl auses
is critically inmportant to a | ot of nodern comerce. |If
you -- | don't know what the details are here, but a | ot
of tinmes your conpany -- and they are doing business now
all across the country, and you say: | don't want to do
busi ness all across the country if I'mgoing to get

dragged into different courts who knows where with
different -- where the juries are di{ferent. | want to
do business around the country so long as, if I am going
to be sued, it's right here. So I'monly going to do
busi ness with people who are willing to say: |If | have
a problem | will sue you right here.

That's -- that's critically inportant to
nodern -- nodern commerce. And the idea, well, you're
going to let a court say, well, but there are a few nore
w tnesses here, you know, it's convenient to them and
all that, that -- that seens to be throwing a
significant wench into the process.

MR. ALLENSWORTH:  Your Honor, | -- | don't
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view it as a wench, as opposed to an opportunity or
mandate from Congress to the -- to the Federal courts to
exerci se sonme discretion in deciding whether to enforce
t hese cl auses or not.

Stewart v. Ricoh --

JUSTI CE SOTOVAYOR: But your -- your
adversary is not taking that discretion away. |It's
saying -- your adversary | understand is concedi ng that

Virginia has the ability to apply 1404 in it's judgment,
but you should honor the contract.

| have one fundanental problem which is
slightly different. Under Brenmen and Carnival, if the
forum sel ected was arbitration or a State court, then
the court has no 1404 power. It nus{ transfer to those
venues. If we accept 1404 as applying, then we're
di sfavoring commercial parties from picking Federal
courts because they're going to have to accept that a
non-sel ected venue will have the power to make the
deci si on whether to transfer or not.

That seens to ne to invite -- there may be
people who think that's a good thing, get cases out of
t he Federal court even if they are international
commercial cases. But isn't that what you are inviting?

MR. ALLENSWORTH:  Your Honor, | would say
that's a possibility. | would say that on the other
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hand, that the arbitration exanple that you brought up,
that is governed by a separate statute anyway. So

the -- the Federal Arbitration Act is going to govern
whet her that --

JUSTI CE SOTOVAYOR: Well --

MR. ALLENSWORTH: -- whether the arbitration
cl ause ought to be enforced or not.

JUSTI CE GINSBURG. The -- the clause here
allows suits in -- in State or Federal court. Suppose
the clause -- the forum selection clause just said "all
di sputes shall be litigated in the Circuit Court for the
City of Norfolk." It doesn't say anything about the
Eastern District of Virginia. What would be the result
t hen? \

MR. ALLENSWORTH: The Court woul d have to
di sm ss our case.

JUSTI CE G NSBURG. And equally --

MR. ALLENSWORTH: Because he couldn't -- he
couldn't transfer it to -- he can't force that into a
Virginia circuit.

JUSTI CE GI NSBURG. And the sane thing if --
if the choice was of an arbitral forum then you
recogni ze in those two cases the result would have to be
di sm ssal ?

MR. ALLENSWORTH: Yes, Your Honor.
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JUSTICE ALITO  And what woul d be the
authority for dismssing the case if it had specified
the State court?

MR. ALLENSWORTH: | think it would be the
sane one as in Bremen, which didn't -- in The Brenen,
whi ch didn't mention court --

JUSTI CE KAGAN: No. Brenmen is an admralty
case. Way won't it just be a forum non conveni ens?

MR. ALLENSWORTH: It -- it would be, and --
|'"ve forgotten which Justice raised the question about
this. 1404(a) is a codification of forum non
conveniens. |In the absence of that, the case would just
be di sm ssed.

JUSTI CE KAGAN: Yes. | mean, 1404, it

says that if it's says -- if the contract clause
specifies a Federal court, it's a 1404 notion. If it

specifies a State court, it's a forum non conveni ens
not i on.

MR. ALLENSWORTH: W <th the sanme result. |
woul d say the sane result. Dism ssal would be --

JUSTI CE BREYER: That argues, then, it m ght
be slightly against you.

MR. ALLENSWORTH: |'m sorry?

JUSTI CE BREYER: The -- if in fact you
specify a State court, if in fact you specify a foreign
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t hose instances you are going to use forum non

conveni ens or you are going to use 1406.

But you are

you agree in

sayi ng where you specify a court in a different State,

namely a Federal court in a different State, there you

use 1404.

JUSTI CE KAGAN: Well, it's not 1406. It's
just forum non conveniens, which is --

JUSTI CE BREYER: Yes, it was forum non
conveniens. Oh, you use forum non conveniens in al
three? You don't use -- | nmean, they specify a State
court?

MR. ALLENSWORTH: Because the 1406 woul dn't
apply because the -- because -- \

JUSTI CE BREYER: They say venue is a State
court --

MR. ALLENSWORTH: Yes, sir.

JUSTI CE BREYER: -- use forum non conveni ens

in all those?

t hose, but you use 1404 if they specify another Federal
court. That's what -- that's what -- that's what
you're --

JUSTI CE SOTOVAYOR: You use 12(b)(3), not
1404.

Ckay. Use forum non conveniens in al
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JUSTI CE BREYER: All right.

JUSTI CE SOTOVAYOR: In those other cases

you - -

JUSTI CE BREYER: You use 12(b)(3), okay.

JUSTI CE SOTOVAYOR: -- you use 12(b)(3).

MR. ALLENSWORTH: Yes. Yes.

JUSTI CE BREYER: But ny point is you're
usi ng sonething else, so they would say, well, let's
have it the same -- you know -- okay. | see the answer.

MR. ALLENSWORTH: Justice Breyer --

JUSTI CE BREYER: Forget it.

MR. ALLENSWORTH: No, but that raises a
| arger question, and if | could -- if | could venture
just a second -- and that's the systénic integrity of
the -- of the system

If you are going to transfer a case to --
within the systemto another Federal court that's going
to have to hear the case, one like this one where he is
li kely going to have to hear it w thout w tnesses or
certainly without |live witnesses, and to render a
judgnment based on facts that were devel oped 1,500 m|es
away on a project that is that far away, that does
inmplicate, | think, the integrity of the system and that
ultimately a Federal judge is the one that's going to
have to wite and take it up in judgnment if | can't
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scare up the witnesses to be in Virginia.
JUSTI CE SCALIA: Don't -- don't put ne in

the group that thinks you can use forum non conveni ens.

When -- when you have a forum sel ection clause for a
State court and suit is brought -- attenpted to be
brought in a Federal court -- | nmean, if it's in the

Federal court, that is the nost convenient court -- |
nean, let's say it's in -- in a different State where
all the witnesses are. | think it's very strange to say
that, because there is a contract provision requiring it
to be brought in a State court, this court is an

I nconvenient court. | -- do you know that the doctrine
of forum non conveni ens has ever been used that way?

MR. ALLENSWORTH:  No, sif. No, Your Honor,
| don't. | don't. And to confess | haven't thought
t hrough the -- the question that you just said.

JUSTI CE BREYER: Do you know t he answer,
this is another -- | keep thinking they should all cone
to the sanme conclusion. But, then, what about this
poi nt Justice Sotomayor raised. Suppose you sue in
Texas. You know, you get there, but the contract, let's
say, was a different contract fromyours, but it just
was made in Nevada. Everything about this concerns
Nevada. Are they really going to use Texas law to
interpret the contract rather than Nevada's?
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| woul d have thought that the choice of |aw
gquestion is a different question, and where you sue
should be irrelevant to the choice of |aw question
except insofar -- | don't know. Maybe you | ooked --

MR. ALLENSWORTH: Van Dusen said that the
| aw noves with the -- with the --

JUSTI CE G NSBURG:. Only because the
Plaintiff -- the Plaintiff's choice of forumwas to be
respected. But if the Plaintiff chooses a forumin
violation of the contract, the whole rationale of that
case falls.

MR. ALLENSWORTH:  Your Honor --

JUSTICE GINSBURG: It was to honor the
Plaintiff's choice of forum Well, {he contract says
the Plaintiff doesn't have a choice.

MR. ALLENSWORTH: Your Honor, the contract
t hat Judge Hi ggi nbot ham poi nted out doesn't have a
selection of law -- |aw clause. They put -- it's got
every ot her dispute resolution clause that could be in
there to make it difficult for us to get this case to a
Court, but it doesn't have a -- it doesn't have a choice
of law provision in it.

JUSTI CE G NSBURG: That the only reason that
Van Dusen cane out the way it did was -- | think it was
that Justice Black said the Plaintiff's choice of forum
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nmerits respect. It doesn't nerit respect when the
Plaintiff has agreed that the suit will go forward
sonepl ace el se

MR. ALLENSWORTH: | don't recall. Sorry.

JUSTI CE SOTOVAYOR: I n other words, that
i ssue has not been deci ded by them

JUSTICE ALITO If 1404 is the correct
procedural route, why shouldn't the rule be sonething
like this: Were there is a forum selection clause, the
burden is on -- the burden of trying to establish venue
in sonme other jurisdiction is on the party opposing the
forum sel ection clause, not the party that's invoking
the forum sel ection cl ause.

And the only factors tha{ can be consi dered
agai nst the forum selection clause to -- to result in an
exceptional case where that wouldn't be honored are
factors that have nothing to do with the conveni ence of
the -- of the party that doesn't want it tried in -- in
the selected forumor with the |ikelihood of success of
the party that doesn't want it tried in the sel -- in
the jurisdiction specified in the forum sel ection
cl ause.

So in your case, if there had been a
hurricane that w ped out the courts of the Eastern
District of Virginia for sone period of time so no cases
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could be tried, or there was an incredi ble back | oad of
cases there that would prevent the case from being
tried, maybe that would be -- those would be sonething
t hat m ght anpunt to an exceptional circunstance, but
everything else is off the board. What's wong with
t hat ?

MR. ALLENSWORTH: First off, on the validity
of the clause, we acknowl edge we'd have the burden. W
were trying to avoid this clause on the ground, on
what ever grounds, on any Bremen grounds or we got
cheated into it or anything like that. W' d have the
burden on that. W didn't try to carry that burden.
We're not attacking the clause. They have the burden on
the main case -- on the transfer itsélf.

JUSTICE ALITO.  Well, why should that -- why
shoul d that be, where there's a forum selection clause?

MR. ALLENSWORTH: | don't think that it's
even a matter really so nuch of burden as it is of
wei ght. And you all already have spoken on that where
you said that it's -- that clause is to get
significant -- significant weight. It ought to be

central to the analysis, but it's not dispositive. And

our -- our contention was that the clause was not

di spositive, but that every -- every factor that

possi bly could go -- mlitate against transferring this
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case to Virginia existed, and that's why the court,

gi ving appropriate deference to the clause, to that

cl ause, hearing what the evidence was and deci di ng as
you - -

JUSTI CE SCALIA: It should have been a
Virginia court to make that decision instead of your
friendly, down honme Texas court. And that's -- you
know, that was why the forum selection clause was put in
there. 1t doesn't seemto me such a stretch as you
think it is to say that the venue is inproper when you
have agreed that venue would not lie in this Court.

MR. ALLENSWORTH: We can't confer venue. W
can -- we can waive venue, but we can't make i nproper
venue -- \

JUSTI CE SCALI A: So the -- the question is:
Is it inproper when it's been waived? |Is it inproper
for a court to acknowl edge venue when the party has --
has said | -- | cannot -- | cannot bring my suit in this
court. | don't think it's a terrible stretch to -- to
call that inproper venue. However theoretical it may
be, venue is -- is decided by -- by statute, of course

it is. But people may waive it, and when peopl e have

waived it, | don't know that there's a great interest
in -- in saying that, nonetheless, the venue remains
proper.
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It seenms to me you' ve given it away and it
ought to be -- it ought to be the -- the court where the
parties agree that suit would lie that woul d decide
t hese -- these change-of-venue questions. The provision
need not be absolutely dispositive, but to the extent it
isn'"t, that is a call that -- that ought to be made by
the jurisdiction that the parties agreed to. The whole
litigation ought to begin there. They shouldn't have to
litigate this change of venue provision in a court where
the parties agreed they woul d not appear.

It seems to nme terribly unfair

MR. ALLENSWORTH: There's a coupl e of
factors on that, Your Honor. First off, the rule that |
think my coll eagues here are caIIing\for ef fectively
emascul ates 1404 and takes the Federal judiciary out of
it. The question -- and | follow your question about
the propriety of the venue.

JUSTI CE SCALIA: Why is that? Wiy is that?
VWhy can't the Court, where you agreed to be sued, apply
14047

MR. ALLENSWORTH: Anot her reason for that is

t hat our contract has a one-way arbitration clause in it

which they -- which the Petitioner clainms not to have

wai ved. If this case is decided -- it goes to

Virginia -- if we filed the case in Virginia and they
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i mmedi atel y demanded arbitration, the case would be
arbitrated. But under the FAA, it would be sent to

an -- it'd be -- the court in Virginia would appoint an
arbitrator in -- presumably in Virginia. And under the
FAA, we don't even necessarily even have the right to

t ake depositions to provide -- to nove to get the

evi dence before the court even in deposition form W'd
rat her have the case decided in Texas on $160, 000 case,
and | know that's a pittance.

JUSTI CE SOTOMAYOR: Excuse ne. Are you
saying that by filing in Texas, you're not going to
arbitration?

MR. ALLENSWORTH: No. |If we go to
arbitration, we go to arbitration in\Texas. We don't
have any conpl aint about that. What we don't want to do
is go to arbitration in Virginia, which it has not had
-- and in this contract, for everything it's got in it,
It doesn't have a clause that says that arbitration
woul d be conducted in -- there's not a choice of forum
clause for the arbitration. There is for litigation,
but not for arbitration.

JUSTI CE SOTOMAYOR: So what's nore favorable
about Texas other than your convenience? Wat's nore
favorabl e about arbitration in Texas other than your
conveni ence?
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MR. ALLENSWORTH: That's ny --

JUSTI CE SOTOVAYOR: That's the only thing.
It's convenient for you to be in Texas.

MR. ALLENSWORTH: It's convenient for us.
The arbitrator can drive out to the project and draw his
own concl usi ons about what -- about how the thing is
built. He can talk to the witnesses who are within his
subpoena power or the subpoena power of our District
Court in Texas to show up. Yes, sir.

JUSTI CE BREYER: Are -- are you finished?
Al right. 1'd just like, if you d want, to give you a
chance to take what |1've -- | think Professor Sachs
says, look, there is a way which you can both follow the
statutes literally and say, well, veﬁue is here, and
al so get the place to the right forumrespecting the
contract.

Just say it is an affirmative defense, which
Justice G nshurg says the First Circuits follow this
approach. You put it in the conmplaint. The answer, and
once it's in the answer, the judge can put it front and
center. Indeed, in case he forgets to do that, the
defendant will rem nd him and say you' ve got to get it
to the right court and let's decide this affirmative
defense thing first. And -- and now we're back in the
sane place. What do you think of that?
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MR. ALLENSWORTH: | think that that's going
to unnecessarily conplicate this. It gets in -- it

rai ses sonme difficult to hearing questions about which

-- difficult hearing questions which the Court, | think,
successfully avoided in -- with its decision in Stewart.
| don't think that -- that 12(b) notions are

particularly appropriate places to decide these contract
issues. And it elimnates the 1404 gat ekeeper role that
the district court otherwi se could be providing and was
provi di ng.

JUSTI CE KAGAN: Professor Sachs says that in
t he case of any disputed facts on a 12(b)(6), you would
have to have a trial. Do you agree with that?

MR. ALLENSWORTH: Yes, Yéur Honor, and |
think that he under -- underestinmates the ability for
resol ute counsel to raise undisputed facts that woul d
ot herwi se prevent the sunmary judgnent practice that he
suggested - -

CHI EF JUSTI CE ROBERTS: Well, what facts are
-- what facts are -- in the normal case, what facts are
going to be pertinent? | mean, you' ve got the contract
there. | nmean, | suppose you can al ways say, we entered
under duress and all that, but that wouldn't seemto ne
to be typical in the normal commercial case in which
t hese provisions are critically inmportant. \What
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facts are going to be there.

MR. ALLENSWORTH: | think there m ght be a
question of materiality. There m ght be a question --

CHI EF JUSTI CE ROBERTS: But what type --
what type of materiality?

MR. ALLENSWORTH: How material that clause
was to the parties' contract or whether you were going
to try to have severability and focus exclusively on
t hat cl ause.

CHI EF JUSTI CE ROBERTS: Well, the venue
provision -- | mean, if they go to the trouble of
putting a venue selection -- forum sel ection provision
in, I would say it seens pretty materi al

MR. ALLENSWORTH: It nigﬁt or m ght not,
dependi ng on whi chever state |aw applies to -- and
what -- because that would be under state |aw to decide
on the materiality, what the effect of the prior breach
I S.

We -- this case has been cast in Manatee in
terms about our breach of the contract by failing to
file suit in Virginia. The only witten -- the only
handwritten clause in this entire contract, which is in
t he appendi x, | think, at Page 16, is the one that says
what the price is.

What brings us here to the federal systemis
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not for a declaratory relief or to make new | aw on

venue; it's to collect $160,000. That clause, | think,

ultimately woul d be wei ghed -- may be wei ghed dependi ng
on the Court, if it -- if the case was being decided on
purely --

JUSTI CE SOTOVAYOR: So they would be -- the
only people collecting that $160, 000 are going to be the
| awyers.

(Laughter.)

MR.  ALLENSWORTH: Il -- I wsh

(Laughter.)

JUSTI CE SOTOVAYOR: You took a contingency
case in a contract matter?

MR. ALLENSWORTH: And thé ot her thing, as
Pr of essor Sachs points out --

JUSTI CE SCALI A: | w sh.

(Laughter.)

MR. ALLENSWORTH: The -- as he points out,
and Justice Haynes -- Judge Haynes did in the Fifth
Circuit, whether they can file suit for us for breach of
contract and the expense that we put themto. Yes, |
think -- I think they probably could. W at |east get
$160, 000 head start on that, and they can bring that as
an offset to our claimif they want to.

We di sagree with the question of whether it
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woul d cost themany nore to litigate in Texas than it
woul d in Virginia anyway. They're going to have to hire
alaw firm If we litigate in Virginia, they are going
to have to send a |lot of -- batch of |awers back to
Texas to defend the depositions that we'd ask to be
taken there. | don't know that this case costs any nore
to be litigated in Texas where the wi tnesses are
avai |l abl e and where they m ght not have to be deposed
than in Virginia where they have to -- where they have
to ship them across the country.

If there is no further questions, thank you,
Your Honor .

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Hastings, you have féur m nutes left.

REBUTTAL ARGUMENT OF W LLI AM S. HASTI NGS
ON BEHALF OF THE PETI TI ONER

MR. HASTI NGS: Thank you, M. Chief Justice.
| have just a few brief coments.

First, the parties bargained for the right
result, and they bargai ned and reached a contract that
shoul d settle the issue of conveniens and where this
case should be litigated. Stewart has an inportant
observation that | think needs to be enphasized. Even
under a 1404(a) analysis, the majority in Stewart said
The Bremen is still instructive. And if it's

52

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

i nstructive on anything, on any rules enforcing a
contract, it should be instructive at this |evel.

The burden should be on the party trying to
get out fromtheir contract. The Fifth Circuit
m sal | ocated the burden. The burden should also be a
hi gh one. It really should require exceptiona
ci rcunst ances or perhaps even nore, and it should not be
a case where a party can avoid its contract based upon
i nconveni ences that were foreseeable at the tinme of
contracting. For exanple, the fact that J-Crew hired
Texans to work on its project. It knew what the project
was about and what it would need to do, and it should
not be able to rely upon hiring Texans to change the
deal it negotiated with ny client. \

There needs to be a clear rule that all ows
the courts to hopefully answer the questions about
contracts and venue so we all can stop litigating these
I ssues and know the right answers and avoid inundating
the courts with notions to transfer for parties wanting
to renegotiate contracts.

Since the Third Circuit and Sixth Circuit
and now the Fifth Circuit have adopted the mnority
position, there has been a proliferation of litigation
when a contract already answered the question. W cited
many cases in our cert petition in a footnote, and |
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know t here's been many nore since then. And those are
the ones that you can find published. That doesn't even
mention the ones that are unpublished. And so a clear
rule needs to be in place to avoid these problens.

Justice Kagan, you raised the issue of forum
non conveni ens as perhaps the answer as to what woul d
happen for a state or foreign contract clause. | wanted
to briefly touch on that because | don't believe that's
the right answer.

The Brenmen | ooked at a case that came up as
a forum non conveni ens case and said, we are not going
to use the forum non conveniens test for enforcing a
contract requiring litigation in an international forum
They resoundingly rejected the forun{non conveni ens
approach, and | believe the circuit courts have read
Brenmen as rejecting that approach.

If that were going to be the approach to
answer the problemcreated by the Fifth Crcuit for
foreign and state courts, what we would end up with is a
new comon | aw approach, whether called forum non
conveni ens or called sonmething else, that |ooks |ike
not hing |i ke forum non conveni ens and probably a whol e
new line of litigation over howthat's --

JUSTI CE KAGAN: | think you m stook ny point
at least. Maybe | didn't express it clearly. Brenen
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cones up on a forum non conveni ens notion, and the Court
says, yes, the contract controls, quite properly so.
So, you know, the fact that it conmes up on a forum non
conveni ens notion has nothing to do with the question of
whet her the contract controls where, if it negotiated
for a certain set of things and there is no exceptional
public interest otherw se.

MR. HASTI NGS: And, Justice Kagan, follow ng
Bremen, the | ower courts have recogni zed that what
essentially Bremen is doing is saying forum non
conveniens is not the right approach, and so instead of
a comon | aw vehicle to answer this issue, we submt
that the right answer is right there in the rules
already. It's 12(b)(3) is the best énsmer. Section
1406 allows the Court also to address this issue.
Honestly, Section -- Rule 12(b)(6) in Professor Sach's
approach is nmuch better than | eaving these issues to
bal anci ng tests.

JUSTI CE KAGAN: Can | ask you one | ast
question about 12(b)(6)?

MR. HASTI NGS: Yes, Your Honor.

JUSTI CE KAGAN:. Which is, you know, when
1404 is -- suppose a state which does not recognize
t hese cl auses, 1404 trunps that according to Stewart.
But if you were under 12(b)(6), you would have to go to
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what Justice Scalia does in the Stewart dissent. |
t hink you would have to go to a twin ains of Erie
analysis. And in that circunstance, it seens to nme that
the state | aw would cone out the victor; isn't that
right?

MR. HASTI NGS: Justice Kagan, the only way |
know how to answer that question is | do not know how
t he Professor Sachs approach can actually be reconciled
with Stewart. There is significant tensions in how that
pl ays out as an issue that | do not know how it plays
out, but | suspect it would result in lots of
litigation --

JUSTI CE SOTOVAYOR: If it's under 12(b)(3)
then Stewart stays, and it's Federal\law that controls
and a judge decides, right?

MR. HASTINGS: Yes, Your Honor, and that's
why we are asking this Court to follow the nmajority
approach on this issue.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Counsel

The case is subm tted.

(Wher eupon, at 12:04 p.m, the case in the

above-entitled matter was submtted.)
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