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PROCEEDI NGS
(10: 09

CHI EF JUSTI CE ROBERTS: W'l

M. Kinnaird?

a.m)

hear ar gument

Peugh v. United

ORAL ARGUMENT OF STEPHEN B. KI NNAI RD

ON BEHALF OF THE PETI TI ONER

MR. KINNAIRD: M. Chief Just

pl ease the Court:

district court

range of 70 to 87 nont hs,

ice, and may it

I n sentencing Petitioner Marvin Peugh, the

applied the 2009 gui delines sentencing

rat her than the 1998 range of

37 to 46 nonths applicable at the time of his offense.

Retroactive application of harsher guidel

after the offense violates the Ex Post

it -- if it

puni shnent .

creates a significant risk of

i nes passed

Facto Cl ause if

i ncreased

Now, the governnment here objects that a

gui del i nes anmendnent does not change the | aw, but that

i'sS incorrect.

define a termof a mandatory statute,

(a)(4) of Section 18 USC - -

schedul e?

JUSTI CE SCALI A: Excuse ne.

3
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MR. KI NNAI RD: Excuse ne?

JUSTI CE SCALIA: A mandatory schedul e, you
say?

MR. KINNAIRD: No, it's atermof a -- of a
mandat ory statute, subsection --

JUSTI CE SCALI A: Oh, okay.

MR. KINNAIRD: -- (a)(4) of -- of 18 USC
3553. That provision requires the district court to
consi der the guidelines sentencing range, and [|'|
guote, "established for the applicable category of
of fense committed by the applicable category of
of f ender . "

So, in 1998, the guide -- that statute, the
| aw mandated that the district court\shall consi der, as
applied to Peugh's offense and of fender category, a
sentenci ng range of 37 to 46 nonths.

JUSTICE ALITO. Well, let's say you prevail,
and the case is remanded for resentencing. |Is there
anyt hing that would prevent the district court from
saying -- you know, before the promul gati on of the new
gui delines, | thought the range in the old guidelines
was about right for this offense.

But, now that |'ve seen the new gui delines,
| think that those really fit best under the factors

that | have to consider under the statute in determ ning

4
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the correct sentence, so |I'mgoing to rei npose exactly
t he sanme sentence, not because it's required by the
guidelines, in fact, I"'mgoing to go outside the
guidelines. | just think, with the enlightennent that
t he new gui delines have provided ne, that that's the
best sentence.

Now, would that be -- would there be an ex
post facto problemthere?

MR. KINNAIRD: No, it would not, Your Honor.
You woul d, under the statute, have to follow all the
steps in the Rita/Gall framework, but the district court
I's always able to consider any new devel opnents that it
wants. What we're tal king about is the change of |aw
And that was the point | was just gefting to.

JUSTI CE SCALIA: It's not a change of the
law if -- if the | aw does not require the guidelines to
be i nposed. Your -- your case rests upon the
proposition you stated at the outset, which is that the
Ex Post Facto Law applies -- prohibition applies -- if
there is a substantial possibility of -- of a higher
sentence -- was that the | anguage you used?

MR. KI NNAI RD: Substantial -- significant
risk --

JUSTI CE SCALIA: Significant risk.

Suppose -- suppose the district judge for the Federal

5
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district in which sonmebody's crinme was conmtted was a
bl eedi ng heart judge. He always gave the | owest
sent ence possi ble, and everybody knew that.

And he is replaced. He retires after the
arrest, after the crinme, and he is replaced by Maxi num
John, who everybody knows gives the highest sentence,
every tinme. Ex post -- ex post facto violation?

MR. KINNAI RD: No, because the Ex Post Facto
Cl ause only applies to | aws where here are del egated
| awmaki ng. And here's where the change in the | aw was,
Your Honor: As | nentioned, in 1998, the | aw required
the district court to consider a sentencing range of 37
to 46 nonths.

Wth the guidelines anendnent, the | aw
changed. The law now required the district court for
t hat category of offender and offense to consider as
the --

JUSTI CE SOTOVAYOR: Is that what your
definition of |egal consequence is?

MR. KINNAIRD: Well, |egal consequence
refers to punishnent. That's sonething -- that's
sonmething different. So the fact --

JUSTI CE SOTOVAYOR: Well, so you're
taking -- you're disagreeing with the proposition of our
ol der cases that to -- for there to be an ex post facto

6
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viol ation, you have to have a | egal consequence.

MR. KINNAIRD: No, not at all, Your Honor.
The | egal consequence is the -- is the ultimte sentence
| nposed. And in Mrales and Lynce, the Court said --

JUSTI CE SOTOVAYOR: Well, there's a --
there's a disconnect for ne. Yes, | do accept that the
district courts have to consider the guidelines. But
how do you tie that to the requirenent that the
puni shment has to be tied to the guidelines?

MR. KINNAIRD: Well, the Court said, in
Moral es and in Lynce, that -- and then when it was
reconciling two different fornul ati ons of the
standard -- and, in Lynce, the Court said it's the sanme
test whether you increase the penalty or whet her you
determine if there's a sufficient risk of increasing the
penalty because that --

JUSTI CE G NSBURG. The real formula is --
significantly increased the risk of perform-- of
prol ongi ng the defendant's incarceration. That's the
standard you would |ike us --

MR. KINNAIRD: That's the standard of Garner
and Moral es, yes, Your Honor.

JUSTICE GINSBURG. And is -- is the heart of
your argunent that there really isn't much difference at

all in what district judges are doing, now that the

7
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gui delines are discretionary, than what they did when
t hey were mandatory; that is, nost of themw | start
with and stop with the guidelines.

| think that's --

MR. KINNAIRD: Yes. That -- that is
certainly one elenment of it, but the -- the fact -- it's
not exactly the sanme, but the fact is that, even under
the advi sory guidelines, the change in |aw creates a
significant risk.

And when you're evaluating significant risk,
| think you have to start fromthe prem se that the
ex post facto violation prohibits an increase in
puni shnment of any quantum even of 1 day.

JUSTI CE KENNEDY: Your - your brief spent
some time on statistics, how often this happens. But |
take it you' re not saying that our inquiry is a
statistical one. You're sinply saying that the
statistics bear out that, as an objective |legal matter,
the framework that you are explaining to us is and nust
be foll owed?

MR. KINNAIRD: Yes, Your Honor. The -- and
that's -- the inquiry in Garner -- in Garner, the Court
said, you can denonstrate significant risk either by
showi ng that the risk is inherent in the rule or as

applied to your sentence and marshalling the evidence of

8
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t he practical operation of the rule.

So statistical evidence is -- is evidence of
the fact of significant risk by the operation of that
f ramewor k.

JUSTI CE SCALI A: \What about the statutes
allowing relatives and friends of the victimto testify?
Let's assunme a crinme conmtted before -- a horrible
crime conmtted before that statute is enacted. Does it
violate the ex post facto law to give effect to that
statute?

MR. KINNAIRD: No, Your Honor. | think
there's a series of cases saying those kind of changes
in trial procedure would not be within the Ex Post Facto
Cl ause. It --

JUSTI CE SCALI A:  \Why? Don't -- don't you
think it creates a significant risk --

MR. KINNAIRD: Well, you have to --

JUSTI CE SCALI A: -- that the defendant will
get a higher sentence? Don't you think that's the whole

object of the law, in fact?

MR. KINNAIRD: Well, but -- what you have to
show -- | think you have -- this is a core sentencing
|l aw. 1t changes the | aw of punishnment, which is

different fromprocedure. And, in MIler, the Court

said that, when there's a change in the -- in the actual

9
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sentenci ng standard, the number of years, that's
substantive, not procedural.

CHI EF JUSTI CE ROBERTS: What if you have a
| aw t hat sentencing judges nmust consi der these factors,
and one of the factors is whether the defendant has
strong famly ties that will be -- you know, jeopardized
or whatever, if he's incarcerated. You don't want to
take himaway fromhis famly because that will penalize
ot her people. And then Congress thinks that's not a
good idea and they take that away.

Is that an ex post facto violation? It

i ncreases the factors of -- or the risk that the
defendant will get a higher sentence. Before, he could
t ake advantage of the fact that he had -- you know, a

particular famly situation; |ater, he could not.
That's a change in what the sentencing court nust
consider and is to his prejudice.

MR. KINNAIRD: | think, if it is sinply a
change in the mx of factors, even the mandatory
factors, it wouldn't necessarily create a significant
risk. But the guidelines --

CHI EF JUSTI CE ROBERTS: Well, under -- under
our nodification of the guidelines approach, isn't that
just a list of factors that the Court should consider --

or nust consi der?

10
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MR. KINNAIRD: Well, Your Honor, | think the
gui delines are distinctive because they are the actual
benchmark, and they nust -- and the starting point for
any sentencing. It is critical at what range you
start your sentencing analysis, it's going to affect the
anal ysi s, whether you're starting at a range of 20 to
30 nonths or 120 --

JUSTICE SCALIA: Is that -- is that what --
who says that they're the benchmark that you start with?
Where -- where is that wit?

MR. KINNAIRD: That's in Gall, so that's
in -- a construction -- what's inplied in the sentencing
format .

JUSTI CE SCALI A: A court\-- a court nust
begin with that?

MR. KINNAIRD: Yes. Yeah, that's the -- and
the court not only nmust begin with it, it nust be
cogni zant of it throughout the process. And any --
any --

CHI EF JUSTI CE ROBERTS: So what if the --
what if the |law said the court nust begin with a
conpari son of what the average sentence is across the
country, okay? And the data collection, over tine,
becones nore sophisticated, and they can give you a nore

accurate nunber for what the average sentence is. And

11
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it turns out it's higher than what their informal survey
was before.

Is that an ex post facto violation?

MR. KINNAIRD: | don't think necessarily so,
but this is a -- a requirenment to actually consider a
range. So if --

CH EF JUSTI CE ROBERTS: No, no. It'd be the
same -- it'd be the same thing. One of the things that
t he Sentencing Conm ssion considers is, of course, what
the average sentences were around the country. And
let's say that the |aw says that's sonmething you have to
consi der, and the technol ogy or the range of -- of
judges that they can survey becomes nore sophisticated,

t he nunber goes up. \

MR. KINNAIRD: | think it may be, if you had
t he exact same Rita and Gall framework --

CH EF JUSTI CE ROBERTS: Yes.

MR. KINNAIRD: -- and that -- that franmework
Is that that range actually is the benchmark and the --
and the starting point. The district court nust justify
any deviation fromthat range -- and this is |anguage
from@Gll -- with "sufficiently conpelling
justifications to support the degree of the variance.”

CHI EF JUSTI CE ROBERTS: And so the answer --

MR. KINNAIRD: And it is then reviewed on

12
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appeal --

CHI EF JUSTI CE ROBERTS: And so the answer to
my question is?

MR. KINNAIRD: It would be -- | think it
woul d be likely if it were -- if it were within the sane
framework, if it's the mandatory benchmark with
appell ate review for substantive reasonabl eness and a
presunption --

CH EF JUSTI CE ROBERTS: Just -- |'msorry.
Go ahead.

MR. KINNAIRD: And a presunption of -- of
reasonabl eness on appeal would attach to that standard.

CHI EF JUSTI CE ROBERTS: So just getting nore
accurate information violates the Ex\Post Facto Cl ause,
in the framework that you've set forth?

MR. KINNAIRD: | think if it's -- if you
could -- if it's an actual -- well, | don't -- the
distinction | was trying to drawis that, if you
actually -- if the -- if the statute has effectively
del egated the specification of a specific range, as
opposed to just a data factor that nm ght change over
time, and that's the key change in | aw here.

As | nmentioned, 1998, had to consider 36 to
47 nmonths. Wth the guidelines anendnent, the | aw

changed. He now must consider, for that offense and

13
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of fender category, a range of 70 to 87 nonths, and --
and -- as the mandatory benchmark. That's a change in
the law. And then you go to the test of significant
risk.

JUSTICE ALITO. What if the -- what if the
statistics showed that nationwi de only -- let's say,

25 percent of defendants were being sentenced within the
gui deli ne range; woul d that change your argunent?

MR. KINNAIRD: | think it makes the -- well,
we have an argunent that's specific to our sentencing.
But if the -- if in a particular case, a defendant were
maki ng an enpirical analysis, that may dimnish the
chance of significant risk, but with a caveat because
It's not just sentences within the gdidelines range,
it's the fact that the district court, even if it
sentences out of the guidelines range, the ultimte
ampunt that it sentences to is going to be partially
determ ned by that mandatory benchmark. And that --
that's an inportant point.

And, as | said, the significant risk is a
risk of any increase in the quantum of punishnent. So
it's really is there a significant risk that, had he
been -- had the old guidelines been in place as the
benchmar k, that he would have gotten a sentence of |ess

than 60 -- 70 nmonths. And --

14
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JUSTICE ALITO  Well, | think there's a fair
chance that, as time goes by --

MR. KINNAIRD: -- | think it's clear --

JUSTICE ALITO -- we're going to see fewer
and fewer sentences within the guidelines. As judges
who began their careers during the guidelines, the
mandat ory gui delines era, |eave the bench, new judges
come in who never had to deal with the mandatory
guidelines, | think we're going to see fewer and fewer

gui del i nes sent ences.

And -- and the percentages in sonme districts
are -- are really quite striking. I'mtold that, in the
Sout hern District -- or the Eastern District of New

York, now, only 30 percent of the defendants receive
wi t hi n- gui del i nes sent ences.

So --

JUSTI CE SOTOVAYOR: You're assuming that's
changed over tine.

(Laughter.)

JUSTICE ALITG Well, when | was on the
court of appeals we thought it was our responsibility to
ensure that the district courts were conplying with the
Sentenci ng Reform Act. That m ght not have been true
across the river, but --

(Laughter.)

15
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JUSTI CE SOTOVAYOR: It wasn't.

(Laughter.)

JUSTICE ALITO Let's say this case cones
back in 20 years and the statistics show that --
only a distinct mnority of defendants are being
sentenced within the guidelines; would the case conme out
differently?

MR. KI NNAI RD:  Perhaps, but, again, this is
an as-applied challenge, so we | ook to current data.
There has been a very slight, gradual decline, but
there's still 80 percent of the sentences are either
within the guidelines or they're bel ow the guidelines
range, pursuant to a guidelines sanction departure
notion fromthe governnent.

So it's an -- even the Sentencing Conm ssion
attributes that relationship to the fact that it's the
initial starting point in the 2012 Booker report. So |
think it has a profound effect.

Now, if the Court wanted to rule nore
narromy in this case on significant risk, it could.

And it could adopt a rule that, when the new and the old
gui del i nes ranges do not overlap at all, so that any
sentence that would be in the new guidelines range woul d
have required an upward vari ance, and, here, a

50 percent upward variance, those are as rare as hen's

16
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teeth in the -- in the district courts -- that at |east
shows, at a mninmum a significant risk, absent any
i ndi cation that the judge, as the question was posed,
wasn't going to apply themat all.

Here, the judge specifically and expressly
deferred to the 2009 guidelines. So it's clear that the
significant risk was increased by this change in the
| aw.

JUSTI CE SCALI A:  Your -- your case depends,
it seens to nme, upon the proposition that significant
risk is only applicable at the sentencing stage. And
|"m not sure that that's true. | nmean, what -- why --
why woul d that be so?

What if -- what if you héve a new | aw t hat
permts evidence to cone in, in a crimnal trial, that
previously was not allowed to cone in? Let's say the
testinmony of a wife or -- or whatever. | think the | aw
is pretty well established that that change in procedure

does not violate the ex post facto | aw.

And -- and your response to that is, well,
that's not sentencing; it's trial. So what? | nean,
If -- certainly making a conviction nore likely is -- is

even worse than making a higher sentence nore |ikely.
MR. KINNAIRD: | think ny response woul d be,

Your Honor, that's not -- that particular change woul d

17
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not be in the third category of Calder, the increase in
puni shnment. That would be in the fourth category, in
t he change of the evidence, where you don't even |ook to
significant risk.

But | think the -- the change in punishnment,
at a mnimum it's the sentencing law of this kind --

JUSTI CE KENNEDY: And would it be ex post
facto in -- in the hypothetical Justice Scalia gave?

MR. KINNAIRD: No, | don't think
so because |I think -- well, it my, depending on the
circunmstances, be within the fourth category, but not
under the third. | think in the third --

JUSTI CE SOTOVAYOR: Can you just tell nme the
narrow rul e that you would propose -

MR. KI NNAI RD:  Yes.

JUSTI CE SOTOVAYOR: -- getting back to
Justice Scalia --

MR. KINNAIRD: The narrow rule --

JUSTI CE SOTOVAYOR: -- which is
procedures-change risks. Having a victimtestify at
sentences -- at a sentence is likely, if you examned it
statistically, to increase -- increase the sentence.

So assune that's the set of hypotheticals.
You change it; now, victins can. Wiy is that not -- or

is it an ex post facto change?

18
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MR. KINNAIRD: | don't think so because the
Court has generally excluded procedural changes, even if
you could show --

JUSTI CE SOTOMAYOR: So why is this not
procedural ?

MR. KI NNAI RD: Because the --

JUSTI CE SOTOVAYOR: G ve ne the rule where
can draw a line between those changes that are
perm ssi bl e and those that are not, not the general
statenent you're maki ng because both increase the risk
of a higher sentence.

MR. Kl NNAI RD: Ri ght .

JUSTI CE SOTOVAYOR: So it can't be that.

MR. Kl NNAI RD: No. VWhat M Il er -- what

Mller said -- in MIler v. Florida, the argunment was
made that a change in the sentencing range, the
presunptive range, was a change in procedure, and the
Court said, no, that's substantive. This is the
substantive benchmark. That is applied. It's a

subst ance standard.

JUSTI CE G NSBURG But that was in the --

that Florida case was the mandatory -- al nost nmandatory
guideline, and I think our starting point is -- your
starting point, too -- is that, when the guidelines were

mandatory, it was ex post facto because our decision in

19
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Officia
the Florida case said it was.

Is this sufficiently different now that the

gui delines are advisory rather than mandatory?

MR. KINNAIRD: No, Your Honor. | think it
woul d still be a substantive standard, regardl ess of
whet her it's binding or -- or whether it's advisory.
It's still a substantive standard. So, if it's a change

in the substantive sentencing |law, you go to significant
ri sk anal ysi s.

And there you either | ook to the inherent
risk -- and | think there is an inherent risk in this
framework, that there's going to be sone increase of
sone quantum of puni shment beyond what they woul d have
done if they'd applied the ol der guidelines as the
mandat ory benchmar k.

JUSTI CE SCALI A: But saying that the
sentencer has to consider testinmony fromthe victimor
fromrelatives of the deceased, that -- that change in
sentencing |l aw i s okay?

MR. KINNAIRD: Under the fact that it's
consi dered a procedural |aw, not substantive.

JUSTI CE SCALI A: It pertains to sentencing.
It -- it says what the sentencing authority, the judge
or the jury, nmust consider.

MR. KINNAIRD:  Well --

20
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
JUSTI CE SCALI A: This is evidence brought

before the sentencer.

MR. KINNAIRD: Well -- yes.
JUSTICE SCALIA: | don't see any difference
bet ween that and saying that the -- the guidelines have

to be considered by the sentencer.

MR. KINNAIRD: Well, I may have m sheard
your -- your hypothetical. 1In that case, it my very
well be a sentencing -- a sentencing law, it may pass

that threshold, and then you go to significant risk.
woul d say significant risk is nmore difficult to
determne than in this particul ar case, where you have

the actual starting point, an actual nunmber, which has a

JUSTI CE SOTOVAYOR: You're answering ne
differently now?

MR. KINNAIRD: |'m sorry?

JUSTI CE SOTOVAYOR: You're answering ne
differently? | posed exactly the question that

Justice Scalia --

MR. KINNAIRD: | -- | may have m sheard,
Your Honor. If --
JUSTI CE SOTOVAYOR: | said the sentencing --

t he assunptions | made were the sentencing | aw changes,

victinms nust testify, judges nust consider what they

21
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say, and, after 5 years, it's proven that, when victins
speak, the sentences are higher. |Is that a substantive
or a procedural |aw?

MR. KINNAIRD: Well, | think MIller did draw
a distinction. There are procedures that are involved
in sentencing, and I'mnot sure if the Court's
procedur e- subst ance cases have drawn that distinction.
If it --

JUSTI CE SOTOVAYOR: But |'m asking you to
draw it. So tell nme, what's the rule? Do you want
sonet hing as broad that says even that kind of change
can be an ex post facto? And, if you don't, articul ate
how | draw the |ine.

MR. KINNAIRD: | think . I think the Court
could draw the line sinply on substantive standards that
are applied. But, if the Court were to go the other
direction, significant risk --

JUSTI CE SOTOVAYOR: What does that nean to
you? The nunber of years in jail?

MR. KI NNAI RD:  Yes.

JUSTI CE SOTOVAYOR: Is that as limted as
you want it to be?

MR. KINNAIRD: Well, it could be. | nmean --
or at least -- you know, if it's a mandatory sentencing

factor, sonmething like that, as opposed to --
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JUSTI CE SOTOVAYOR: Well, we know that's

MIler.

MR. KINNAIRD: Ri ght.

JUSTI CE SOTOVAYOR: This is not Ml er

MR. KINNAIRD: Well, but even the -- there
are -- there are sentencing factors that are nmandatory

ot her than the guidelines range.

JUSTI CE BREYER: | woul d have thought you
woul d have gone back to Calder and Bull. And Cal der and
Bull, which this Court refers to all the tinme, in these

ki nds of cases, has four categories, and the only one
that fits this case is a |law that changes the
puni shment - -

MR. KINNAIRD: Ri ght.

JUSTICE BREYER: -- and inflicts a greater
puni shment than the | aw annexed to the crime when
commtted. So whatever these other hypotheticals are,
t hey do not involve -- they are not |aws that change the
puni shnent, but yours is a |aw that changes the
puni shnent .

MR. KINNAIRD: It is a |law that changes --

JUSTI CE SCALI A: Does it "affix a higher

puni shnment," in the words of Calder v. Bull?
MR. KINNAIRD: | think it --
JUSTICE SCALIA: | don't think that's a
23
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gquestion at all. The answer to that is quite easy. It

does not affix a higher punishnent, does it?

MR. KINNAIRD: But -- but the Court in
Garner, in Lynce, have equated that with increased risk
of significant punishnment. And that -- the inportance

of Garner is that it recognizes that the Ex Post Facto
Cl ause --

JUSTI CE SCALI A: Okay. Then rely on Garner,
but not on Calder v. Bull.

MR. KI NNAI RD:  Yes. I think -- | think --
but Garner is applying that --

JUSTI CE BREYER: | woul dn't concede that.

JUSTI CE SCALI A: That doesn't help --

(Laughter.) \

MR. KINNAIRD: Okay. So what Garner -- what
Garner does say is that you |l ook to the significant
risk. And it's inportant for ex post facto -- ex post
facto jurisprudence because the exercise of discretion
can't displace ex post facto protections. You have to
| ook to the effect on the actual punishnment.

JUSTI CE KENNEDY: Could you rem nd nme --
it's in the briefs -- if a sentence is appeal ed, what is
the review authority of the appellate court? 1t nust
begin with the guidelines as the franework?

MR. KINNAIRD: The review authority is to
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review for both procedural and substantive
reasonabl eness. So procedural, | think, has been
interpreted to | ook at whether there was a correct
cal cul ation, whether they -- they did not treat it as
mandat ory, that they considered it as the benchmark and
the --

JUSTI CE KAGAN: But isn't the inportant
point, M. Kinnaird, that there's a presunption of
correctness that attaches to guidelines sentences on
appeal --

MR. KI NNAI RD:  Yes.

JUSTI CE KAGAN: -- that does not attach to
non- gui del i nes sentences?

MR. KI NNAI RD: Yes. | més getting to that,
Your Honor.

JUSTI CE KAGAN: | nean, this has, one would
t hi nk, great | egal consequence.

MR. KINNAIRD: It is. And the second step
I S substantive reasonabl eness review, and the Court has
hel d that an appellate presunption of reasonabl eness may
attach, so that -- it attaches only to this guideline
range. And that makes the risk of reversal higher if
you -- if you go outside the guidelines --

JUSTICE ALITO Do you -- do you know what

the statistics are as to the nunber of bel ow guidelines
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sentences each year that are reversed by the courts of

appeal s

fairly |
bel i eve

partly,

on the ground that they are not reasonable?

MR. KINNAIRD: Well, | think that they are
ow -- | don't know the precise statistics -- |
they're I ow for defendant appeals. But when --

you're worried about here is -- is the

governnment going to appeal. They don't appeal very

often, but they have a high rate of --

JUSTICE ALITGO Yes. | mean, |I'mtold that
it's in the single digits.

MR. KINNAIRD: | believe the -- yes, it my
be -- | don't knowif that -- it's not a great nunber,
but they prevail when they do. And it -- and it does

have sone effect, but | think the Court --

CHI EF JUSTI CE ROBERTS: " m sorry, who

prevails? The governnment or the --

prevail

MR. KINNAIRD: The governnment tends to

when it brings, it's -- but -- you know, that's

a potential deterrent effect. But, even the fact of

subst anti ve reasonabl eness review, you have to have

reasons,

you have to be able to -- to justify your

devi ati ons --

JUSTI CE SOTOVAYOR: Have you had -- are you

aware of any circuit court case, in recent tine, where a

circuit

has reversed the | ower range than the guideline,
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basi cal |y because the deviation fromthe guideline was

unr easonabl e?

MR. KINNAIRD: |I'mnot sure. | haven't
reviewed all those cases, Your Honor. |'m not sure.

So the -- returning to the -- the question
of this particular sentencing, | think if the Court were

to rule on a narrower ground, based on non-overl apping
ranges, which is not going to be particularly comon,
here, is unquestionably a significant risk. You

have a defendant who, prior to this course of conduct,

had |ived an exenplary life.

His threshold -- his -- the loss in his case

barely crawmled into the 2.5 to 5 mllion. It
was about 40,000 over 2.5 mllion. And the district
court sentenced at the bottom of the guidelines range,
agreeing with the policy of increasing sentences with
t he amount of | oss. That sane policy was present, but
not the sanme |evel of increase, in the 1998 gui deli nes.
So | think there's clearly, as applied to
his sentence, the significant risk he would not have
gotten 70 nont hs, which would have been an upward
vari ance of 50 -- of -- of 50 percent fromthe old
gui del i nes range.
And -- but | think, if the Court does w sh

to consider the broader ruling, I think it's also true

27
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official
that it is inherent in this system in the Rita and Gal
framewor k, which provide for a mandatory benchmarKk,
whi ch provide for the substantive reasonabl eness review,
that you're going to have sone significant risk of sone
I ncreased quantum of punishment as a -- as a result of
this change in | aw

l'd like to reserve the rest of ny time for
rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Feigin?

ORAL ARGUMENT OF ERIC J. FEIG N

ON BEHALF OF THE RESPONDENT

MR. FEIG N. Thank you, M. Chief Justice,
and may it please the Court: \

This Court made clear, in MIler v. Florida,
t hat an Ex Post Facto Law has to change "t he | egal
consequences of a prior act."” A guidelines anendnent
doesn't do that. A district court has the sane
authority and the sane --

JUSTI CE SOTOVAYOR: \Why are you fighting
this proposition? |If the starting point doesn't matter,
why didn't you stick to your old position, that judges
should start fromthe old one and sinply consider the
new one? VWhy this whole Suprene Court case?

MR. FEI G N: Well -- well, Your Honor, we --
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we opposed certiorari |largely on that ground. W don't
think the guidelines inpose a constraint on a district
court's exercise of sentencing discretion; that is, if a
judge decides that a guidelines range that the
Comm ssi on has suggested at sone other tine suggests a
nore appropriate sentence or if the judge believes that
sone sentence that's unrelated to any guidelines range
is the nost appropriate sentence, the judge has
di scretion to inpose that sentence.

JUSTI CE SOTOVAYOR: Practically speaking, do
you believe it nmakes no difference?

MR. FEIG N. Your Honor, | freely believe
that the guidelines are very influential to many
district judges and district judges 6ften agree with the
gui delines. They often inpose sentences within the

gui delines range or close to the guidelines range. But

there --

JUSTICE GINSBURG: This is a change -- your
position is -- is a change, at least in the position
that the governnent took in -- in the Seventh Circuit

case that started all this. The governnment confessed
error.

The governnent said the district judge
shoul d have used the guidelines that were in effect at

the tinme the offense was commtted, and the gover nnent
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came to the Seventh Circuit and confessed error.

So there was not even an argunent until the
Seventh Circuit and Judge Posner wote the opinion that
i ncluded all the hypotheticals that -- that were aired
earlier about the victiminpact statenent and all of
those are in that opinion. So it was only after --
after the Seventh Circuit opinion that the governnment
changed its position.

MR. FEIGIN: Your Honor, the governnent
changed its position in response to this Court's
decisions in Gall, Kinmbrough, and Irizarry because,
bef ore those decisions cane out, there was an argunent
that the guidelines still inposed sone substantive |ega
constraint on a district court's senfencing di scretion.
After Gall, Kinbrough, and Irizarry, after Nel son and
Spears, that argunent no |onger exists.

Rita makes clear that district courts cannot
presume a guidelines range to be reasonable. Irizarry
makes clear that a defendant is constitutionally on
notice that he can get sentenced anywhere within the
statutory range.

And Gall makes clear that courts of appeals
shoul d apply the sane deferential standard of review to
every sentence, regardless whether it falls within the

gui del i nes range, just outside the guidelines range, or
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far outside the guidelines range.

JUSTI CE Gl NSBURG: The gui delines range gets
a presunption of reasonabl eness at the appellate |evel.

MR. FEIG N. That's right, Your Honor, and I
think Rita actually supports our position, not
Petitioner's. The Court made clear in Rita that the
presunption of reasonabl eness on appeal that this --
that courts of appeals can choose to apply, but need
not, has no |l egal effect.

Rather, it reflects the commopnsense
proposition that when the Conm ssion recomrends a
particul ar sentencing range as to a particular class of
def endants and the district court, in its discretion,
actually inposes the sentence mﬂthin\that range, that
the sentence is likely to be reasonabl e.

The entire prem se behind the presunption of
reasonabl eness that was adopted in Rita is that district
courts are, in fact, exercising their discretion when
t hey i npose sentences, and that's the sanme prem se on
whi ch we'd ask you to decide this case.

JUSTI CE SOTOVAYOR: \What is the reason that
m scal culating a guideline is considered a procedur al
error?

MR. FEIG N. Your Honor, it's very

clear, from 3553(a)(4), that Congress wants district
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courts to start with the right m x of information, which
I ncl udes the nobst up-to-date recomendati on of the
Sent enci ng Comm ssi on.

JUSTI CE SOTOVAYOR: That begs the question
Qbviously, if we hold it's a procedural error to
m scal cul ate the guidelines, using the guidelines has
sonme significant inportance in the process.

MR. FEIG N. It has inportance, Your Honor,
and as |'ve said before, they can be very influential to
judges, but the reason why it's an error if -- to
m scal cul ate the guidelines is not because the
gui del i nes i npose any substantive constraint on the
district court's discretion.

After reversal for niscafculating t he
guidelines, the judge is free to inpose the sane
sentence anyway, and there's no constraint on the
judge's discretion that arises fromthe guidelines
frane.

JUSTI CE KAGAN: But what that suggests is
that the guidelines are -- serve as an anchor and are
supposed to serve as an anchor and that the reason why

the mscalculation is error is because you've picked the

wrong anchor and that's going to affect or -- or has a
significant |ikelihood of affecting your ultimte
deci si on.
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And isn't that, really, what we've
suggested? |Is the way the guidelines ought to work and
the way you think the guidelines ought to work, that it
serves as an anchor for sentencing decisions; yes, you
can vary, you can deviate, but it's your anchor.

MR. KI NNAIRD:  Your Honor, there are two
t hi ngs you could nean when you use the word "anchor."
One, you could nean that there's sone sort of | egal
anchor, and we think that the Court's decisions that
|"ve just described, in particular, the Court's repeated
i nsi stence that district courts cannot presune a
gui del i nes range to be reasonable, means the district
courts cannot treat themas a | egal anchor.

Second, you m ght be sugéesting t hat they
serve as sonme sort of psychol ogical anchor. That's not
a concern of the Ex Post Facto Clause. The Ex Post
Facto Cl ause doesn't guarantee defendants a right to a
judge who has a particul ar sentenci ng phil osophy --

JUSTI CE KAGAN: | think |I'm saying nore than
it's all in your head. | think I'm saying you start in
a particular place, you have to get the particul ar pl ace
right. The appellate court | ooks at the particular
pl ace that you' ve started and, if you -- if you' ve ended
up there, has to grant a presunption of reasonabl eness.

But the rules are all geared towards saying,
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yes, you can deviate, but you have to understand that
there's -- that deviation requires sone kind of thought
process and sone kind of reason. Oherwise, this is
where you shoul d be.

MR. FEIG N. Well, Your Honor, the Court
made cl ear in Pepper, two terns ago, that the district
court's overarching legal duty is to inpose a sentence
sufficient, but not greater than necessary, to neet the
statutory purposes of sentencing in Section 3553(a)(2).

The gui delines are one of several factors
that informthe district court's exercise of discretion.
If a district court treats the guidelines as sone sort
of legal constraint this Court's decisions say it

can't be treated as, that would be statutory error --

JUSTICE BREYER: Well, it isn't, but that, |
think, is an undecided question at best. If you won the
case on that ground, | would say that what the

gui del i nes and the Sentencing Comm ssion are best at,
gathering information from across the country, and
saying a typical person who conmts this crime in a
typi cal way should be sentenced to the typical range
that applies -- let's say 18 to 24 nonths.

That would be down the drain. And | think
that Rita, in fact, and the other cases have, at the

very nost, left open and maybe deci ded agai nst you the
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guestion of when a court of appeals gets the sentence
froma judge who does not apply the guideline because he
doesn't |ike the policy judgnent.

That's a different matter from when he
applies it then when he thinks he shouldn't apply it
because the person in front of himdoesn't neet the --
the policy conditions. Those are different. The
Conmmi ssion has the expertise in the first, the judge in
the second. And so there is at |east a question as to
whet her the court of appeals should give nore | eeway to
the guidelines in the first and nore | eeway to the judge
in the second.

Now, | think Rita is consistent with that,
and | think every opinion we have mw{tten i's consistent
with that. And I'd hate to see that suddenly deci ded
and changed in a way | think is inappropriate in this
case. So have you all thought that through?

And is the position of the governnent, now,
that we think the guidelines, even if it's a policy
matter that they have gathered evidence on, are entitled
to nothing, if they run across a district judge who
happens to think, though he was an outlier, that the

outliers were right as a matter of policy, which, of

course, wll always be true. Every judge who is an
outlier thinks the outliers are right. O herw se, why
35
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woul d he do it? You see?

Now, | didn't know that issue was in this
case and that changes the case dramatically for nme. And
| thought we could decide this just on the ground that
this is a |law that changes punishnment. It's a |aw
It's a regul ation.

And Justice Scalia, | thought, was
conpletely right. The question is whether it inflicts
greater punishnment. And there is a test on that, and
the controlling inquiry is whether retroactive
application of a change in a |law that affects puni shnent

created a sufficient risk of increasing the neasure of

puni shment attached. All right? And that's -- that's
what | thought the -- the framework of law was in this
case.

Now, this is sort of tough for you on oral
argunment because |I'mjust, perhaps, bringing it all up
to get it all out there and see what you think.

MR. FEIG N Let ne start at the end there,
Justice Breyer --

JUSTI CE SCALI A: | disagree with all that,
by the way.

(Laughter.)

MR. FEIG N  Well, Your Honor,

Justice Breyer, beginning with what you said at the end
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there, I think it's -- it would be inappropriate to
untether the significant risk test fromthe requirenent
that there be an ex post facto |law, that is, there has
to be a significant legal risk, a risk that is traceable
to some sort of change in the decision maker's authority
with respect to sentencing, and we don't have that here.

A district court has the same authority and
the sanme obligation to i npose an appropriate sentence
the day after the guidelines are anended as the judge
had the day before the guidelines are anended. And any
judge who forgets that is going to be conmtting
statutory error, and the sentence could be reversed on
appeal for violating the Booker renedy.

And that's -- \

JUSTI CE KENNEDY: But when -- when it cones
to the court of appeals, that's different. The court of
appeals begins with a framework of whether or not it's
within the guidelines. That's how it begins to neasure
t he exercise of discretion.

MR. FEIG N. Well, Your Honor, as | -- as
' ve expl ai ned, the reason why courts -- the only way in
whi ch courts of appeals can apply a different standard
of review to a sentence, depending on where it falls in
t he gui delines range, is the presunption of

reasonabl eness the Court recognized in Rita.
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And | think Rita makes quite clear that that
Is a practical presunption. That is, it sinmply
acknow edges the common-sense proposition that when a
district court, exercising its discretion, reaches a
judgnment that accords with the Conm ssion's expertise,
it's likely that sentence is reasonabl e.

| don't think --

JUSTI CE SOTOVAYOR: You know, there is a |ot
of dispute, now, about the child pornography sentences.
Let's assune -- and this goes back to Justice Breyer's
guestion -- a judge conmes in and says, | know child
pornography is crimnal, but | don't think what the
gui del ines are inposing are fair, to any defendant, so
10 days in jail. \

VWhy woul d that be substantively
unr easonabl e?

MR. FEIG N: Your Honor, it would depend on
t he individual circunstances of the particular case --

JUSTI CE SOTOVAYOR: No, |'mgiving you
exactly what the judge says. You don't think that the
appel late court would say that's substantively
unr easonabl e because it's not giving due deference to
the Comm ssion's assessnment of the seriousness of this
crime?

MR. FEIG N:. | think the court of appeals
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m ght say that it's substantively unreasonabl e because
it's a very, very |low sentence, even in conparison to
the --

JUSTI CE SCALI A: | assune that the statute
Is one that permts 10 days, right?

MR. FEIG N:  Your Honor --

JUSTI CE SCALIA: It's sort of an unusual
statute, but, if the hypothetical is in the real world,
the statute provides -- you know, 10 days to life, okay?
And the judge thinks 10 days is okay. | think that's
t he hypot heti cal .

MR. FEIG N: And, Your Honor, in that case,
it is possible a court of appeals would decide that that
I's substantively unreasonabl e. It's\possible a court of
appeal s m ght reference the guidelines. But the reason
why the court of appeals would find it substantively
unreasonabl e i s because, as a whole, it is substantively
unreasonabl e and not because it varies too far fromthe
gui del i nes.

| also want to enphasi ze --

JUSTI CE G NSBURG: Do you disagree with --
getting back to what this case is about, the D.C.
Circuit, in opposition to the Seventh Circuit said, it
I's enough that using the new guideline created a

substantial risk that the defendant's sentence was nore
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severe than it would have been if the guidelines in
effect at the tinme of the crinme were used.

And is it -- there is no doubt that this
case fits that description. There was quite a
substantial risk that the el evated guidelines would
result in a nore severe sentence.

MR. FEIG N Well, Your Honor, there are two
conplaints that Petitioner could be making about his
particul ar sentencing. One could be that he thinks the
judge treated the guidelines too deferentially as a
| egal matter. And, if that's what he believes, his
remedy is a claimof statutory error under Booker. He's
never made that claim

The other claim --

JUSTI CE GINSBURG. He's saying that -- the
question is which guidelines in this case? And he's
saying it's the guidelines in effect at the tine he
committed the crime. W are not dealing with other --
mean, it's quite a sinple choice.

Is it -- does the court start with the
guidelines in effect at the tine the crine was
commtted? O does it start with the guidelines in
effect at the time of sentencing?

MR. FEIG N:. And whi chever set of guidelines

the district court started with, it had discretion and,
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in fact, the obligation to inpose the appropriate
sentence under 3553(a). Now --

JUSTI CE G NSBURG. We know that this
district judge, he didn't want to get into any
phi | osophi cal things about what was better or what was
worse. He said, | want to follow the guidelines. So
the question for himwas only which guideline.

He got his answer fromthe Seventh Circuit.
They said the guidelines at the tinme of sentencing. A
judge in the D.C. District Court will get the other
answer, the guidelines in effect at the time the crine
was comm tted.

MR. FEIG N. Your Honor, Petitioner argued
in this case that the fornmer guideliﬁes range suggested
a nore appropriate sentence than the 2009 gui delines
range. The district court considered that argunment, and
It rejected it. And defendants are always free to raise
t hat argunent.

If I could go back to Justice Sotomayor's
child pornography hypothetical --

JUSTICE GINSBURG. But it's not -- it's not
a question of whether the judge thought that the one
gui deline was better than the other. He specifically
said he wasn't interested in that question. The

guestion was which guideline does he follow? Wich --
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what does he start with? And you recogni ze that you do
start with the guidelines.

JUSTI CE KENNEDY: Yes, | agree with Justice
G nsburg's followup question. It seens to ne you
avoi ded the question. You said, oh, well, the judge
| ooked at all this and selected the sentence he did.

But he did so because he referred to the |ater
guidelines, and | think that you have to recogni ze that.

Unless -- unless I'm --

JUSTI CE SCALIA: | think you are saying
it doesn't matter if they are advisory --

JUSTI CE KENNEDY: Well, 1'd like to finish.

Unl ess | am wrong under the record.

MR. FEIG N  Well, Your Honor, on the
record, | think, if you look at the full sentencing
transcript, which is in the Joint Appendix, you will see
t hat one of the questions the judge had to answer was
whi ch set of guidelines were provided -- were the set of
gui delines that he had to cal cul ate under
3553(A) (4)(a)(2).

And then there was a separate section in
whi ch he considered the argunent that the 2009
gui del ines were too harsh. If you |ook at the
sentenci ng nmenorandum that Petitioner filed in this

case, it argued that the increase of |oss amunts in the
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fraud guidelines was too harsh, that judges often
I nposed sentences that are under the guidelines, and the
district court should do so here.

The district court considered that
argunment and rejected that.

JUSTI CE GI NSBURG: But the district court
was follow ng orders. He was follow ng the Seventh
Circuit. The Seventh Circuit had said, you start with
t he hi gher guideli nes.

MR. FEIG N. Justice G nsburg, it's --
the Court considers these as two separate questions, one
Is which is the set of guidelines |"'mrequired to
cal cul ate under Section 3553(a), and, second, having
cal cul ated those gui delines, what seﬁtence shoul d |
| npose, with the guidelines as one of the factors that
the Court considers.

JUSTI CE KAGAN: M. Feigin, you're sounding
awful ly |ike according deference to the guidelines
counts as reversible error.

MR. FEIG N:. No, Your Honor, that's not what
I"mtrying to say. |'msaying treating the guidelines
as sonme sort of legal constraint on the district court's
sentencing discretion is reversible error. Now, if the
district court chooses, in its own discretion, to give

wei ght to the guidelines, that's within the real m of
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choi ce that 3553(a) provides.

There are many circunstances --

JUSTICE SCALIA: It is reversible error, is
it not, sinply to blindly apply the guidelines wthout
considering the factors in 3553? That's reversible,
isn't it?

MR. FEIG N:. That's correct, Your Honor.

And, Justice Kagan --

JUSTI CE KAGAN: But, surely, you do not want
judges living in a world where they think that they
cannot give deference to the guidelines, isn't that
right? You want themto give appropriate deference to
the guidelines, isn't that correct?

MR. FEI G N:  Your Honor,\me want themto
find the guidelines persuasive and influential. W
recogni ze that, under this Court's decisions, they
cannot treat the guidelines as a |legal constraint on
their sentencing discretion. If a judge follows the
gui delines, that's because the judge is exercising its
di scretion to decide that a guideline's range sentence
is appropriate in that particular case.

Now, there are many instances in which
judges choose not to do that. So if I -- for exanple,
Justice Sotomayor brought up child pornography. In

fiscal year 2012, a defendant for a non-production child
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por nography offense, that is, receipt or possession of
child pornography, was substantially nore likely to get
a nongovernnent - sponsored bel owrange sentence than to
get a within-range sentence; 48.4 percent
nongover nment - sponsor ed bel ow-range, 32.7 percent within
range.

If we want to tal k about fraud for a m nute,
which is what the Petitioner in this case was charged
wth, if you | ook at page 67 of the Conm ssion's
post - Booker report -- and |I'd encourage the Court to
read that report in full -- because it nakes very clear
the variations in sentencing practices anong --
depending on the crime, depending on the particular
circuit, depending on the particular\district, and even
dependi ng on the particul ar judge.

| believe --

JUSTI CE G NSBURG: Was Judge Randol ph wrong
when he said -- quoting the Sentencing Conmm ssion --

t hat within-guidelines range, even after Booker, is the
standard? |ndeed, the actual inpact of Booker on
sentenci ng has been mnor, and, for that m nor, he cites
t he Sentenci ng Conm ssi on.

MR. FEIG N. So, Your Honor, | think the
post - Booker report refutes that in the respect | just

suggested. It says that there are actually very
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di fferent sentencing practices, depending on the
particular crime, depending on the particul ar judge.

JUSTI CE GINSBURG: But this statenment cones
from Final Report on the Inpact of the United
States v. Booker on Federal Sentencing.

MR. FEIG N. Your Honor, the Comm ssion says
many things in its report. One of the things it says is
that, in the aggregate, guidelines do -- actua
sentences do tend to track the guidelines.

But, if you | ook beyond that one aggregate
statistic and you start to look at the variations in
sentencing practices in courts across the nation that
vary, not only by judge, but by guideline, you see that
the systemis actually operating the\may you' d
expect to --

JUSTI CE BREYER: | see -- | see, now, where

you're going. Wat | think you're saying is, whatever

the sentence is, | amthe judge, | read the guidelines.
Now, | may think that | amnore likely to get reversed
if I -- 1 substitute a different view than the

Comm ssion had on a matter of policy. That's all true.

But, still, | don't have to do it. No
matter what it is, | can not use the guidelines. And,
if I get reversed on other grounds, or the sentence is

not reasonable, da, da, da, da, da. But there's no
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| egal binding nature there. That's your point, | think.

MR. FEIG N. That's exactly ny point, Your
Honor .

JUSTICE BREYER: All right. If that's
exactly your point --

MR. FEIGN I'dlike to add two -- two
observations to that, first of which is, as an enpirical
matter, it is extrenely unlikely for a sentence to get
reversed on substantive reasonabl eness grounds.

The Conmm ssion's post-Booker report -- and
" mtal king about the one that they just issued a few
weeks ago that's cited in the reply brief -- states that
subst anti ve unreasonabl eness reversals are very rare.
Petitioner, on page 30 of his brief,\cites a dat abase
that contains 38 such reversals post-Gall

JUSTI CE BREYER: All right. But, now, | can
narrow what the question | think is.

MR. FEIG N. And the second point I'd |ike
to make, Your Honor, with respect to that, is that |
don't think this Court should assune that district
courts are actually going to change what sentences they
| npose and not inpose the sentence they believe is
sufficient, but no greater than necessary, to neet the
pur poses of sentencing, just because they --

JUSTI CE KENNEDY: Well, but that -- that
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gets back to -- to your argunent. You're -- | sense
that you want ne to | eave the bench saying the
gui delines just don't make any difference. Suppose
the -- suppose the district judge said, you know, if it
were just up to ne, | would give this | ower sentence,
but the guidelines are an inportant institutional part
of our system

Uniformty in sentencing is desirable. For
us to take into account the experience of other -- of
ot her courts and what the Sentencing Conmm ssion does is
very inmportant. Therefore, ny discretion is guided by
t hese gui deli nes.

MR. FEIG N: Your Honor, | absolutely --

JUSTI CE KENNEDY:  You doﬁ't want nme -- you
don't want nme to say that.

MR. FEIG N. | absolutely do not want you to
| eave the bench with the inpression that the guidelines
are uninportant. | want you to |leave the bench with the
| npression that the guidelines don't inpose any | egal
constraint on a judge's exercise of discretion.
Different judges -- not only does it vary by qguideline,
but --

JUSTI CE KAGAN: M. Feigin, take -- take
this exanple: Let's suppose that there's a crinme and

t he punishnment for crinme is 5 years to life, all right?
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Now, Congress passes a statute, and it says,
no, we think this crime, now, is nuch nore inportant
than we used to; now, it's 25 years to life, right? A
person commts the offense prior to that change.
Absol utely obvious case, right, that you have to apply
the -- the 5 years to life, right?

Qbvi ous, correct?

MR. FEIG N: Yes.

JUSTI CE KAGAN: Okay. Now, the Sentencing
Comm ssi on does what the Sentencing Comm ssion al ways
does when there is a legislative change like this. It
says, well, we have this guidelines that assunes 5 years
to life. W have to change our guidelines because, now,
it's 25 years to life. And it passeé a guideline
amendnment which conpletely conforns to the |egislative
amendnment .

But you're saying, no, the 25-year-to-life
guideline is the appropriate one to inplenent, even

t hough the 5-year statute is the appropriate one to

I mpl enent -- is the appropriate one to give effect to.
Is that -- can that possibly be right?
MR. FEIG N: Your Honor, | think I'm saying
sonething slightly different. | think, under 3553(a),

the Court would calculate the current guidelines. Now,

t he defendant would have a very good argunent in that
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case, that the current guidelines range would sinmply not
be appropriate for him and | think a district court
woul d do well to listen to that argunent in that
particular case, if it thought that the sentences that
t he new gui deli nes range was suggesting were out of
whack with the statute at the tinme the offense was
comm tted.

JUSTI CE SCALIA: M. Feigin, |I'munder the
| npression -- nore than the inpression | know -- that
t he Sentencing Comm ssion can nmake a revision of the
gui delines retroactive.

Can it only do that for revisions that --
that lower the -- the suggested penalty? O can it do
that for revisions that increase it és wel | ?

MR. FEIG N | believe it's only for
revisions that |ower --

JUSTI CE SCALI A: Only for | ower, okay.

MR. FEIG N: Yes, Your Honor.

JUSTI CE SCALI A: Because, if it could
i ncrease it, then it would be violating, according to
your -- your friend, the Ex Post Facto Cl ause.

MR. FEIG N. And, Your Honor, getting back

to how the -- the advisory guidelines are working in

practice for a mnute -- which, again, is | don't think

what this -- what the focus should be. The focus should
50
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be on whether there's actually been a change in the | aw
that either increases or decreases a sentencer's
di scretion.

If you imagine two States, for exanple, each
of which had exactly the sanme advi sory gui delines system
t hat the Federal governnment has and, in one of them
judges are -- you know, tend to find the guidelines very
per suasi ve, they sentence within the guidelines 70
percent of the tinme. |In the other one, judges
exercising their discretion don't find the guidelines
very persuasive, and they sentence within the guidelines
10 percent of the tine.

| don't think it makes sense that, under the
exact sane | egal regine, an anendnenf to the guidelines
in one State would be an Ex Post Facto Law and an
amendnment to the guidelines in the other State woul dn't
be an Ex Post Facto Law.

JUSTI CE KENNEDY: But your -- your statenent
to me was -- and to us earlier -- was that the -- there
is no | egal constraint on the exercise of discretion. |
agree, the judge -- everybody knows the judge can go
| ower, but that overlooks the fact that discretion is
defined by | egal standards. That's how we begin to
t hi nk about discretion.

That's how appel |l ate courts wei gh
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di scretion. And, again, you want to give the guidelines
no effect in determ ning how that discretion is shaped,
gui ded and exerci sed.

MR. FEIGI N: Your Honor, they are a factor.
They're a factor under 3553(a). They're a factor that
the district court has to consider. But they don't
t hemsel ves in any way, shape, or formconstrain the
district court's exercise of discretion. A district
court can decide that -- not to inpose a guidelines
sent ence.

JUSTI CE KENNEDY: Woul d you accept the fact
that they define the discretion, even though they don't
constrain it?

MR. FEIGI N. Your Honor,\l woul dn't say they
define the discretion either. | think they are a
recomrendati on and information that infornms the exercise

of discretion --

CHI EF JUSTI CE ROBERTS: What if -- |I'm
sorry.

Are you finished?

MR. FEIG N. |'m happy to be, Your Honor.

(Laughter.)

CHI EF JUSTI CE ROBERTS: A good -- good
advocat e.

Let's say you had a statute -- not a
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guideline, a statute -- that said a sentence for a

particular offense will be 5 years, but the judge can

|l ower it to 4 years, if he thinks it would be a manifest

Injustice to sentence to 5 years. That

| ater repeal ed.

provision is

Now, it just says that the sentence should

be 5 years. Does that violate the Ex Post Facto Cl ause?

MR. FEIG N | think it mght well violate

t he Ex Post Facto Cl ause, Your Honor, because, in that

case, you have sonmething we don't have here, which is

that the decision maker has | ess discretion than the --

CHI EF JUSTI CE ROBERTS: No matter how

narrow -- no matter how narrow the original grant of

di scretion is? |In other words, only in the case of

mani fest injustice or however dramatic you want to limt

t he avail abl e discretion.

MR. FEI G N: The reason | -

t he reason

said "mght well” is | think, at that point, the Court

woul d have to | ook at the significance of the increase

or decrease in the sentencer's authority and deci de

whet her that was a significant enough increase or

decrease to trigger the --

CHI EF JUSTI CE ROBERTS: How would -- how

woul d a court --

MR. FEIG N -- the Ex Post
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CHI EF JUSTI CE ROBERTS: Right. How would a
court go about answering that question?

MR. FEIG N | think that's where the
significant risk test cones in. And, under the
significant risk test, you can either see whether it
facially has that effect -- we know that's not true of
t he Federal Sentencing CGuidelines because the Court's
made cl ear they don't inpose any |egal constraints. O
you coul d see whether it has that effect as applied
under Gar ner.

But We know t hat --

CHI EF JUSTI CE ROBERTS: So it's a
statistical evaluation of the kind we were talking
about. You | ook, and you say, mell,\it's only once in a
bl ue nmoon that a judge invokes the manifest injustice
provision, so it's not increasing the risk.

On the other hand, well, every four out of
five judges do, and, therefore, it is an increase. |Is
t hat how you --

MR. FEIGN | think it's fundanental -- the
decision in Garner doesn't precisely describe exactly
how the significant risk inquiry works. | think it is,
fundamentally, a legal inquiry because the bottomline
question the Court's always trying to answer is whether

t here has been an ex post facto | aw
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And | think, to the extent it's okay to |ook
at enpirical data -- and | don't think the Court in
Garner expressly says that that's the kind of data it
was contenplating -- it would be to informhow the | ega
framewor k actually operates in practice.

And, if the Court found it necessary to |ook
at that here, in the -- the post-Booker report nakes
clear that sentencing practices vary over the districts,
over the circuits, and with respect to particul ar
gui del i nes.

So Justice Alito brought up the exanple of
the Eastern District of New York. We don't have to | ook
any further than the Northern District of Illinois,
where Petitioner was sentenced here,\mhere the | atest
2012 statistics that cane out on Friday show that the
def endant actually has a slightly higher probability --
very slightly higher probability -- of getting a
non- gover nnent - sponsored bel owrange sentence than of
getting a sentence within the guidelines range.

| think all these variances show two things.
One, they show that the systemis working exactly as
you' d expect an advisory systemto work; and, two, |
t hi nk they show that sonme sort of narrow focus on
enpirical data, which is what you are left with, once

you divorce the ex post facto inquiry froma change in
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|l aw, is inherently unworkabl e.

You have to --

JUSTI CE KAGAN: But, M. Feigin, | think
nore goes into it than enpirics. But there's this
unbel i evabl e chart, really, in one of the green briefs
about -- you know, where there's one line, which is what
happens to the guidelines, and there's this other I|ine,
whi ch is what happens to the sentence, and they follow
each other identically, exactly.

You can't get a chart that | ooks better
fromthis than -- from M. Kinnaird' s point of view

MR. FEIG N So let nme say two things in
response to that, Your Honor. |If you look in the
post - Booker report, they have charts\like that, that are
br oken down by offense --

CHI EF JUSTI CE ROBERTS: You can finish your
sent ence.

MR. FEIG N If you look at fraud and you
| ook at child pornography, they deviate when they go --
when the gui delines' suggestion goes up, the sentences
don't go up in accordance with that, at the sane |evel
of the chart you are | ooking at.

Thank you, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Kinnaird, you have 3 mnutes |eft.
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REBUTTAL ARGUMENT OF STEPHEN B. KI NNAI RD
ON BEHALF OF THE PETI TI ONER

MR. KINNAIRD: Thank you, M. Chief Justice.

Five quick points. First, the governnent
says this nmust be an overt legal restraint to be within
the Ex Post Facto Clause. This Court has repeatedly, in
Weaver and other cases, said it's the effect of the
change of law, not its form that matters for ex post
facto purposes, the effect on puni shnent.

And what this revision and amendnent of the
mandat ory benchmark did was to alter the | egal framework
In a way that channel ed and redefined the exercise of
di scretion in the direction of greater punishnment.

Secondly, what range is fhe -- is the
mandat ory benchmark under the statute matters greatly,
as Justice Kennedy alluded to, to appellate review for
substantive reasonabl eness. You have -- it's the key
factor in determ ning whether a sentence is reasonabl e,
and it's the standard to which a presunption of
reasonabl eness may attach

Third, as far as the record, there's --
there's no analysis in the record of the 1998
gui del ines, other than to -- to set themaside. And --
and what you have to have, under the Constitution, is he

has to actually apply those as the statute required at
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the time of the offense, as the nmandatory benchnmark.

| nstead, he's quite clear, he's applying the
"98 guidelines. He's deferring to the -- to the policy
judgnents there and to the loss calculations. So it had
a clear substantive effect on his risk of greater
puni shment .

The post-Booker report does have those --
those charts that show that, for all offenses and for
fraud of fenses, when the guidelines' m ninmm goes up,

t he average sentences go up, and that's a very
conpel l'ing point of evidence.

And, finally, | would point out here that
one of the amendnents here was actually a response of
t he Conm ssion to a congressional difective I n the wake
of the Enron scandal and the Sarbanes-Oxley Act, where
there was great public and | egislative outrage over
light fraud sentences, to reconsider the fraud -- fraud
gui del i nes.

And that puts this in the core of the EX
Post Facto Clause, that it violates fundanental notions
of retroactivity for a legislature to be able to alter
the | aw of punishnment after the offense.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
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(Wher eupon, at 11:09 a.m,

above-entitled matter was submtted.)
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