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PROCEEDI NGS
(10: 04 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 11-1059, Genesis HealthCare
v. Synczyk.

M. Mann.

ORAL ARGUMENT OF RONALD MANN
ON BEHALF OF THE PETI TI ONERS

MR. MANN: Thank you, M. Chief Justice, and
may it please the Court:

The deci sion of the court of appeals
deprives the Defendant of the ability to free itself
fromlitigation, even when it is willing to pay conplete
relief to the sole Plaintiff; thus, és |l ong as the
Plaintiff refuses to accept full and conplete paynent, a
putative collective action nmust continue onward to
certification.

JUSTICE GINSBURG: Did that offer include
adm ssion of liability?

O was it just that it was going to pay the
amount of danmages requested?

MR. MANN:. That's a good questi on,

Justice G nsburg. Because it was an offer of judgnment,
If the offer had been accepted, the result would have

been a judgnment by the Federal court inposing liability

3
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under the statute, under the Fair Labor Standards Act,
on the Defendant, and requiring the Defendant to pay
full and conmplete relief, including costs and attorneys’
fees, to the Plaintiffs. So there would have been a
judgnment of the Federal court inposing liability under

t he statute.

JUSTICE GINSBURG:. So if -- if there were
judgnment of liability, then that would be preclusive for
all other people simlarly situated?

MR. MANN:  Well, | think there is rules of
i ssuing claimconclusion that would flow fromthe
judgnent, and it would have --

JUSTI CE GINSBURG. Well, that -- so the next
case i s another enployee who cl ai ns dnconpensated wor k
time, and that's brought on behalf of simlarly situated
people. Then that next case, the enployer would be --
woul d be subject to summary judgnent because the
liability has been established.

MR. MANN: Well, there would be a variety of
fact questions that would have to be resolved to
determ ne the extent of the preclusion fromthe first
judgnent. But the rules of issue and cl ai m preclusion
woul d apply. And to the extent those rules call for
matters that were conprehended within the judgnent to

bind, in a |later case, they woul d.
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| think the way that |I would put it, |ooking
back to Justice Kagan's opinion in the Smth v. Bayer
case, it's common for there to be a preclusive effect of
a judgnent in one case agai nst people that are not
parties. And this would have been a judgnment inposing
liability under the Fair Labor Standards Act, based on
the allegations made in the conplaint. And that's
what - -

JUSTI CE SOTOVAYOR: Counsel, so what am| to
make of your transmttal letter which says, in the offer
itself, that -- JA 5556, that Petitioners nmake clear
that the offer of judgnment, quote, "was not to be
construed as an adm ssion that Petitioners are liable in

this action or that Respondent has suffered any damage"?

What -- what are we to make of that --
MR. MANN: Well, let ne --
JUSTI CE SOTOVAYOR: -- when you're now

claimng that you would have accepted a judgnment of
liability?

MR. MANN: Well, | don't think that you have
torely on ny statenments here, to say that we woul d have
accepted judgnent of liability at that tinme. The -- the
offer itself was a formal offer of judgment on a form
promul gated by the trial court.

The offer itself is not an adm ssi on of

5
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liability. The offer itself is not a judgnment agai nst
the Defendant. The offer is a statenent that, under the
ordinary rules for Rule 68, if -- if they accept the
offer, it would be a judgnent against our client.

JUSTI CE SOTOVAYOR: How did you pick the
$7,5007?

MR. MANN: That's detailed later in the
Joi nt Appendi x, at pages 77 to 79. But, essentially,
what our client did is they took the anmount of tinme for
breaks during the Respondent's period of enploynment and
of fered her full wages for all of the break tine, so
t hat what ever anount of break tine was appropriately
charged for her --

JUSTI CE SOTOVAYOR: | seé inthe -- in the
FLSA, that it also requires an anount for I|iquidated
danages. Did you include that anmount as well?

MR. MANN: Yes, Your Honor -- yes, Justice
Sot omayor.

CHI EF JUSTI CE ROBERTS: Counsel, what if the
district court -- this proceeding -- you filed the
suggestion of -- of nopotness, whatever, and the judge
says, okay, | have this suggestion of npotness, | also
want to address the certification issue, the nopotness
argunent is scheduled for three nonths down the road,

the certification issue for two nonths down the road;

6
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isn't this just a question of what order the district
court wants to address these two issues?

MR. MANN: Ckay. So there is two things I
want to say about that. The first one is to tal k about
what happened in this particular case, which is the case
that's before the Court; and, the second is to discuss
t he practical consequences of what could have happened
in some other case.

So what happened in this case is that it was
uncontested that the offer provided conplete relief.

And so the Respondent suffered a judgnent to be entered
agai nst her because of the conceded acts of the offer.
And at the time that judgnent was entered, nothing had
been done about certification. At tﬁe time the offer
was entered -- had made -- nothing had been done about
certification.

So what we --

JUSTI CE GINSBURG: But it was not possible
for anything to be done about the certification because
you noved i medi ately. The conplaint is filed, and then
you noved -- then you imrediately offered the judgment
t hat you did.

MR. MANN:  Well, | think there is two
questions to unpack here that -- that are inplicit in

both what the Chief Justice is commenting on and what

7
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you're conmmenting on, Justice G nsbhurg.

One is the question that was presented in
the petition, which is: Wat is the effect on a
collective action if, before certification or any notion
for collective process has been determ ned, the sole
plaintiff |oses the case.

The second one is: How do you deal with the
housekeepi ng i ssues of termnating the interest of a
plaintiff when there's no |onger controversy between the
plaintiff and the defendant?

And so --

JUSTI CE KAGAN: Well, it seens as though
it's nore than housekeeping issue that's involved here
because -- | nean, | realize that yod have an argunent
about what happens when the plaintiff's individual
claims have been fully satisfied, but the plaintiff
continues to want to represent other individuals.

But, here, the plaintiff's individual clains
have not been fully satisfied. She wal ked away with
not hi ng. She wal ked away with no judgnent, and she
wal ked away with no $7,500. And the question is: How
can it possibly be that her individual claimwas noot?

MR. MANN: Ckay. So | think there is two --
again, there's two things to say. One is: W viewit

as a housekeepi ng question because it seens to us clear

8
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that, if the defendant no | onger wi shes to contest
liability and formally offers to pay all of the relief
that the person could possibly win in any fornmal
litigation, it has to be the case that the individual's
I nterest is noot.

Now, it m ght be that the appropriate
response is, as is consistent with the Third Circuit, is
that the district court should just dism ss the case
because, if the person won't take yes for an answer, the
Federal court doesn't need anything further --

JUSTI CE GINSBURG: But there is nothing in
Rule 68 -- you're basing the -- your position on a rule
t hat provides as the only sanction, if the plaintiff
continues and gets less than the offér of proof, then
the plaintiff has to pay the costs. Rule 68 doesn't say
anyt hi ng about disnissing suits.

MR. MANN: Well, | don't think our position
depends on Rule 68 at all for the mootness. Qur
position for the nobotness is that, if there's no further
controversy about the relief that is created by the
cause of action, there's nothing nore for the trial
court to do --

JUSTI CE KENNEDY: Well, let me ask you
this --

CHI EF JUSTI CE ROBERTS: Justice Kennedy.

9
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JUSTI CE KENNEDY: Let me ask you just this
question -- just tell me as a matter of commopn practice,
do district courts enter judgnents against plaintiffs

routinely when a full offer of settlenent has been nmade

and the defendant just is silent? | nean, does this
happen?

| just can't renenber seeing a -- but
this --

MR. MANN: There's --

JUSTI CE KENNEDY: It my -- it may be that
it's comopn practice that, if the plaintiff doesn't
reply and there's an offer that's filed with the court,
the court says, | haven't heard anything, I'"mgoing to
enter judgnent. \

MR. MANN: | think -- 1 think that the
courts of appeals have taken a variety of approaches to
what |'m characterizing as a housekeepi ng question of,
if there's no further controversy between the plaintiff
and the defendant, how do we nove the case off our
docket? One approach, which is foll owed by sone of the
courts of appeals, is that you enter a judgnment agai nst
the plaintiff, whether they like it or not.

JUSTI CE KENNEDY: As a matter of
housekeepi ng, you could --

MR. MANN: In favor of the plaintiff -- you

10
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enter a judgnent in favor of the plaintiff -- that needs
to be clear -- in favor of the plaintiff --

JUSTI CE KENNEDY: Ri ght .

MR. MANN: \het her they want a judgnent or
not, you say, here's everything you asked for; you nust
take it.

Anot her approach is to say, if they're
willing to give you everything to which you're entitled
and you won't take it, then there's no reason why we
shoul d continue to adjudicate your case because there's
not really a controversy. Qur --

JUSTI CE KAGAN:  Well, here's what -- here is
what the Court said last in Knox |ast year, when it
sai d, "What nakes a case npbot?" It éays, "A case
becones nmoot when it's inpossible for a court to grant
any effectual relief whatever to the prevailing party.”

Now, here, the judge says, okay, is this

case moot? Well, it's not noot because | could give --
at the very least, | could give the plaintiff $7500,
but, | didn't give the plaintiff $7500, so she still has

her claimfor at |east $7500, regardless of the

collective side of this action. | nmean, she hasn't been
sati sfi ed.
MR. MANN. Ckay. So let -- let nme respond
to that. | think Knox flows naturally from Friends of
11
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the Earth, and | think they' re both saying exactly the

same thing. And the -- the -- what's going on in those
cases -- and | suppose in the Ni ke case from |l ast
nmonth -- is this general problemof a defendant is faced

with a piece of litigation, and they no |longer wish to
contest it.

If the action seeks prospective relief, it's
quite difficult, once the case has begun, for the
defendant to convince the court that they are going to
change their conduct in a way that noots the claimfor
prospective relief. And this Court's had a series of
cases and has often not been convinced of that.

In a case that only seeks retrospective
relief, it's somewhat easier to conv{nce the court of
that. One way would be to formally offer to pay
everything the person could get.

What happened in this case and what's before
the Court is sinply if that happens. So what happened
here is there was an offer that was conceded to be
adequate, and the plaintiff suffered a judgnment to be
ent ered agai nst her on the prem se that she had no
further claim

And the question is, if that interest is
gone, which has been conceded at all stages of the

litigation, until the bottom side briefing on the nmerits

12
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in this Court, what's the consequences for the
col l ective action?

And so what the parties have litigated
about -- because this was conceded repeatedly over the
course of several years, is what happens when that
i nterest is noot.

Now, we believe that it is correct that a
def endant, faced with litigation that it does not w sh
to contest, can termnate the litigation.

JUSTI CE Gl NSBURG: \What do you do when --
when you have a governing statute that says that an
enpl oyee may bring suit for and in behalf of hinself and
ot her enployees simlarly situated? Can you use a nere
rule, Rule 68, to carve out what the\statute authors --
aut horizes; that is, that the enployee can seek relief
on behalf of himself and others simlarly situated?

Mustn't you give a chance for the statutory
provision to work, which you didn't. By filing
I medi ately, you didn't allow the nornmal process of
inviting opt-ins to occur.

MR. MANN: | think that the | anguage of the
statute, Section 216(b) of the Fair Labor Standards Act,
provi des conpel ling gui dance for the case that the court
of appeal s ignored.

In this case, because it's under the Fair

13
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Labor Standards Act, the very paragraph you're | ooking
at, Congress has opined -- and I'll say it's only an
opi ni on because the | ower courts ignored it. But
Congress at | east has opined as to how you tell when
peopl e that are not yet before the court can be treated
as rel evant.

And the answer is the non-party plaintiffs
cannot be part of the case until they formally opt-in --

JUSTI CE Gl NSBURG. Yes, but you have to give
the plaintiff an opportunity. That --

MR. MANN: The -- the statute does not say,
If a plaintiff files a case and all eges that other
people are simlarly situated, the case shall not be
di sm ssed until the court has proceeded to concl usively
determ ne the propriety of certification. It doesn't
say that.

JUSTI CE Gl NSBURG: Suppose -- suppose the
plaintiff had sinmultaneously, with the filing of the
conplaint, noved to have it first prelimnarily
certified as on behalf of other enployees situated; so,
i nstead of having the conmplaint, which was | abelled a
collective conplaint, separate froma notion for
certification, they canme together, that the plaintiff
filed a conplaint and immediately filed a notion for

certification and a request to discover the nanes of

14
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ot her people sinmply situated.

MR. MANN: | think the answer to that would
flow directly fromthis Court's decision in Geraghty.
The first question would be: At the time that the
defendant's interest becones noot, who is a party to the
case? And the answer would be: Well, there's just this
one person.

The next question would be: Has the
district court ruled on certification in a way that
coul d have erroneously caused the mootness? Well, the
answer woul d be, no, because it became noot not because
of an erroneous district court ruling on certification,
whi ch was the situation in Geraghty --

JUSTI CE Gl NSBURG.  So yodr answer is it
woul dn't nmake any difference?

MR. MANN: It wouldn't nmake any difference.
What Geraghty turns on, and -- and | encourage you to
| ook at the portion of footnote 11 that -- the last two
par agraphs of that footnote that goes over onto page
407, the court enphasizes -- all we're saying here, all
we're saying here is that, if the basis of npbotness is
an error by the district court and if we later ascertain
that error, we will not only correct the error about
certification, but we will forgive the npotness that

flowed fromthat error.

15
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In this court case, there's no suggestion
that the district court error caused npotness to occur.

CHI EF JUSTI CE ROBERTS: Counsel, | don't
know t hat you've answered ny question sonetime ago, but
what -- if the judge can sinply order the two
determnations in a way that certification is addressed
bef ore noot ness, does that take care of your problenf

Qbviously, if you grant certification, there
I s an ongoi ng controversy. And under Roper and
Geraghty, if you deny certification, the relation-back
doctrine applies.

MR. MANN: | think that -- that those cases
provide a way to analyze that situation. So one
possibility is that the district judée grants
certification at sone nonent after the plaintiffs fil ed,
and then later in tinme, the sole person who is in the
case at that tinme |loses their interest in the case for
one reason or another. But --

CHI EF JUSTI CE ROBERTS: Well, there's no

doubt that --

JUSTI CE SOTOVAYOR: Counsel, | have --

CHI EF JUSTI CE ROBERTS: [|I'msorry. There's
no doubt that that -- in that situation, the case goes

forward, right?

VMR. MANN: There is doubt in that case. And

16
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we woul d suggest that it's clear that it doesn't go
forward.

Under the Fair Labor Standards Act, as
opposed to Rule 23, which was at issue in Geraghty, even
after the district judge signs an order saying, pursuant
to Justice Kennedy's opinion in Hoffman, we should send
notices out to see if we can find sonme new plaintiffs,

i f none of those people have yet appeared before the
court and signed into the case, there is still only one
plaintiff.

So in Geraghty, it was inportant to the
Court that, when the case got here, although the
i nterest of the named prisoner had been vitiated, there
were several people who had filed nnfions to intervene.
And so it appeared that, at all times, there were other
peopl e.

In this case, by contrast, there's every
reason to think that, after the person's interest was
vitiated, there were no other plaintiffs because --

CHI EF JUSTI CE ROBERTS: Well, what do you --

JUSTI CE SOTOVMAYOR: Counsel, can | ask a
fundanment al question under Rule 68? | nean, when | was
a district court judge, if parties told ne about their
settl ement discussions, | would get quite upset. But,
it says explicitly -- explicitly, "Evidence of an

17
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unaccepted offer is not adm ssible except in a
proceeding to determ ne costs.”

What aut horizes you to use evidence of that
offer to argue anything --

MR. MANN: So, again --

JUSTI CE SOTOVAYOR: -- especially when a --
the statute gives the plaintiff an absolute statutory
right to refuse it at a specific penalty? What permts
you to use it as evidence of anything, nootness -- |
don't care what you're using it for -- except in cost?

MR. MANN: Okay. So | would say two things.
The first thing is, of course, the plaintiff did not
chal l enge the use of the offer in the trial court.

The second t hing, responéive to your
question on the nerits is, trial courts have consi dered
this question, have generally considered that the offer
I's adm ssi ble by analogy to Rule 408, which deals with
settl ement discussions nmore generally, and the Advisory
Commi ttee Notes discuss this.

And the general idea is the offer is being
admtted for a purpose other than to prove the validity
or amount of the disputed claim And so --

JUSTI CE KAGAN: This makes no sense to ne
because, if the offer is for judgnent, it has to be

proof of validity and anount because, at | east you

18
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have -- you should be able to get a judgnment.

MR. MANN:  Well, | think that the offer is
not being admtted to prove the validity of the
plaintiff's claimor the amount of the plaintiff's
claim The offer is being admtted to prove that the
plaintiff has no --

JUSTI CE KAGAN: But didn't you just tell ne
that an offer results in an adm ssion of liability and a
judgnent for a particular amunt?

MR. MANN: |If the plaintiff accepts the
offer, then the district judge will enter offer -- wll
enter judgnent for the plaintiff in the amunt of the
of fer.

The district courts that\have consi der ed
this have ordinarily concluded that, in cases where the
offer is not accepted and the defendant contends that
the offer is conplete, that the offer can be admtted
for the purpose of proving that there is no controversy
bet ween the parties, which is distinct fromadmtting it
for the purpose of proving the validity or anmount of the
claim

JUSTI CE SCALIA: M. Mann, could -- could I

cone back to your response to the question of Knox --

the statenment in Knox that -- you know, where the court
can issue -- can provide no relief, there is -- there is
19
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no standing. That -- | would have thought your answer
to that is -- is not -- | mean, you -- you answered it
on the facts, but that statenment was not neant to be
exclusive, that that's the only situation in which
there -- there is no standing.

It was addressing just the third prong of

our -- of our standing doctrine, nanely the prong that,
where the court can issue no relief, the renedial -- the
remedi al prong, that one of -- one of the elenents of

standing is the court has to be able to provide relief.
But there are other elenents to standing as well,

I ncl udi ng whether there is injury, in fact, and whether

the injury is -- you know, springs fromthe action that
I's challenged. And those -- those prongs would continue
to exist.

| didn't think Knox's statenment was neant to
be all-inclusive, that that's the only -- only way in
whi ch standi ng can be elim nated.

MR. MANN: | think that's correct,
Justice Scalia. And so the problemthat we face here is
the -- the questioning relates to sonething that has --
was not disputed below. And our position is a
relatively sinple one, which is that, under the doctrine
of nobotness, it has to be correct that, if there is not

a controversy between the plaintiff and the defendant

20
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about a cause of action that's authorized by law, then
the case is over.

And that was all conceded bel ow. The
plaintiff suffered a judgnent to be entered agai nst her.
She did not chall enge that judgnment on appeal.

JUSTI CE KAGAN: But, M. Mann -- excuse ne.

JUSTICE ALITO Does the -- can | ask this
question? Does the district court have the authority
when an offer of judgnent is made to hold a hearing as
to whether the offer of judgnent actually gives the
plaintiff everything that the plaintiff could possibly
get under the conplaint?

MR. MANN: We think that's the appropriate
response. We think that what should\happen Is that, if
t he defendant makes an offer of judgnent and -- and
files a notion to dism ss, suggesting that it provides
conplete relief, that if the plaintiff doesn't concede
that the case should be dism ssed, the district judge
shoul d hold a hearing, as the district judge did here --

JUSTICE ALITO  But where -- where does it
say that in Rule 68?

MR. MANN: The proceeding isn't under
Rul e 68.

JUSTICE ALITO  What is it under?

MR. MANN: The proceeding is under

21
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Rule 12(b), as a notion to dism ss for |ack of
jurisdiction because the case i s npoot.

See, we don't think that it matters that the
of fer happened to be made under Rule 68. There are
obvi ous - -

JUSTI CE KENNEDY: Well, your -- your offer
says, you hereby offer to allow entry of judgnent under
Rul e 68.

MR. MANN: But -- but we don't think that
t he nootness of the case flows from Rule 68. The
noot ness of the case flows fromthe fact that there is
not a dispute between the parties about anything a
Federal court can handl e.

JUSTI CE KENNEDY: But thé -- but the
question from Justice Alito was, what happens, does the
court have authority to have a hearing?

MR. MANN: But the court --

JUSTI CE KENNEDY: And you said, oh, well,
this is not under Rule 68; but -- but you offered to
allow entry of judgnent under Rule 68.

MR. MANN:  And the -- and --

JUSTI CE KENNEDY: And incidentally, you
never did follow up and say that you wanted an entry of
judgnent. You just wanted a dism ssal. And that's

anot her point.
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MR. MANN: Well, because --

plaintiff didn't accept the offer.

under

One course of action is we

Rul e 68, and the plaintiff says,

because t he

make an of fer

all right, let's

have a judgnent under Rule 68; in which case, there

woul d be a judgnment under Rul e 68.

In this case, the plaintiff

interested in Rul e 68. And we said, al

said, |'m not

| right. Well,

now what we see is a cause of action under Federal |aw

Congress has created that specifies certain fornms of

relief that are available to the plaint

case,

i ff. And in this

t here are damages, sone |iquidated damages, sone

attorneys' fees and costs. There is no injunctive or

declaratory relief.

And we have a defendant that is willing to

give nore than you could possibly get i

f you win.

JUSTI CE Gl NSBURG. Was there attorneys' fees

in that offer? | thought there wasn't

in --

MR. MANN: Yes. Yes, there were. The offer

specifically provides for attorneys' fees. And even if

the offer

be avai l

t ake

That

it

i s,

didn't provide for attorneys'
under Section 216(b) --

JUSTI CE BREYER: All right.

fees, they would

But this, |

Is a statutory case, not a constitutional case.

do you have any constitutional
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Congress had said, in 216(b), that Joe Smith and ot her
people simlarly situated to Mss Laura Synczyk have a
genui ne dispute with the enployer, and the way they file
their case is Mss Synczyk's case will be deened to be
their case as well, though it ceases to be their case,
unl ess they confirmw thin 60 days of such-and-such, in
witing, that it is their case.

I f Congress passed that statute, there
couldn't be a constitutional objection to it, could
t here?

MR. MANN:  Well, | think there could be
constitutional objections, depending on the details of
the statute --

JUSTI CE BREYER: No, no,\no. Do you see
what |I'mdriving at?

I n other words, if Congress had explicitly
said, in 216(b), that the Third Circuit's procedure is
the correct procedure for M. Joe Smith to bring his
case in such circunstances, if they had said that
explicitly, is there a constitutional objection? If so,
what could it be?

MR. MANN: | think the constitutional issues
t hat proposals |ike that m ght raise would flow fromthe
decision in Vernmont Agency. And the question has to be

whet her there is a person before the court --
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JUSTI CE BREYER: Oh, we know at | east, since
we are doing -- | looked up a little bit, but Article
[11 is what was a case or controversy in Westmnster in
1788 or 1750 or whenever, that in Westm nster, in a
court of equity, | found at |east two instances. A
person dies, there is no case with that person, but it
remai ned in equity on the docket until the other person,
the -- the estate, canme in.

A woman could not bring a case if she was
married. She starts as a single person. She gets
married. Lo and behold, the case remanins on the docket
until her husband cones in. That's not a happy exanple,
but nonetheless, it's in point.

(Laughter.)

JUSTI CE BREYER: Now, | could find nothing
t he other way, so | thought of the canon of
I nterpretation that equity deens to have been done what
ought to have been done -- or sonething |like that.

O hers on the Court will -- but the -- the point is that
there are instances --

JUSTI CE SCALI A:  Equity is wonderful.

JUSTI CE BREYER: What? Yes.

It remained on the docket in the Westm nster
courts, even though there was no plaintiff.

So | would ask you again: 1|s there any
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counterexanple? 1Is there any instance fromequity or
el sewhere, where there is a constitutional objection,
had they said it, at which point our question is have
they said it?

MR. MANN: | think the problemis, in that
case, there is an identifiable person to substitute. In
this case, it's not substituting sonebody for the
plaintiff. 1It's |eaving the Federal --

JUSTI CE BREYER: No, no. It's M. Joe
Smith, if he confirms it in witing.

MR. MANN: The -- the problemin this type
of case would be that the Federal proceeding would be
novi ng along for a substantial period of tinme with no
plaintiffs. And the district judge'é role would be
sinmply to assist the plaintiff in trying to find --
plaintiff's counsel in trying to find new plaintiffs.

JUSTI CE SCALIA: 1'lIl bet you equity could
have consi dered the husband to have been substituted
automatically and coul d have considered that -- the
estate to have been substituted automatically. That --
t hat happens when -- when that particular elenment is --
Is elimnated. But there is nothing automatic about
di scovering sone new plaintiff who -- who is out -- we
don't know who is out there.

MR. MANN: On that note, I'd like to reserve
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t he remai nder of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Katyal.

ORAL ARGUMENT OF NEAL KUMAR KATYAL

ON BEHALF OF THE RESPONDENT

MR. KATYAL: Thank you, M. Chief Justice,
and may it please the Court:

l"d like to begin with the question of
whet her a withdrawn Rule 68 offer could noot a case. It
cannot. This Court has said that Article Ill's case and
controversy requirenent demands both a plaintiff with a
concrete injury and a matter where the Court is fully
capable of -- of providing relief.

CH EF JUSTI CE ROBERTS: {'d i ke to begin

with the question of whether or not you waived that

argument .

MR. KATYAL: Absolutely, Your Honor.

CHI EF JUSTI CE ROBERTS: No -- did you waive
it or not?

MR. KATYAL: We -- We did not waive -- we
did not waive the -- we did not waive it. W do think

that the brief in opposition should have pointed it out,
absolutely. It was a m stake on our part not to -- not
to bring to the Court's attention the -- the inpact of

an unaccepted Rule 68 offer. However, we do think that
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this Court can -- can consider that, and the reason for
that is that it is an answer to the question presented.
I ndeed, it is literally the question presented.

Here is the question presented as -- as ny
friend M. Mann wote it, whether a court -- "whether a
case becones noot and, thus, beyond the judicial power
of Article 11l when the lone plaintiff receives an offer
fromthe defendants to satisfy all of the plaintiff's
claims.” And we submt that the answer to that question
is no, that the nere receipt of an offer, w thout nore,
cannot possibly noot a case.

CHI EF JUSTI CE ROBERTS: Well, that was not
the way the case was presented in the body of the
petition, and I woul d suppose, if thét wer e your
objection, that it wasn't received, wasn't accepted, we
m ght have heard about that, as you -- as you suggest.

MR. KATYAL: And --

CHI EF JUSTI CE ROBERTS: And if, in fact, we
t hought we were dealing with a case in which the Rule 68
of fer was not accepted, we m ght have thought

differently about whether to grant it.

MR. KATYAL: | -- 1 conpletely understand
that, M. Chief Justice. | guess | would say, however,
this Court, in Lebron, confronted a simlar situation,

in which the matter of whether Antrak was a State actor,
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was not present in the cert papers; indeed, it had been
di savowed, as Justice Scalia's opinion for the Court
sai d.

Nonet hel ess, the Court considered it and --
and got into the nmerits of that question. And we think
here, actually, it's an easier case for the Court to get
i nto than Lebron. Both --

JUSTI CE SOTOVAYOR: | have a question for
you, counsel.

CHI EF JUSTI CE ROBERTS: You -- you rely on
t he question presented. Your reformnul ated question
doesn't have that feature in it.

MR. KATYAL: It does have the unaccepted
offer feature in the -- in the quest{on, and of course,
this Court's decision in Bray does say that it is the
gquestion presented as the Court -- as the Court granted
It, that controls.

JUSTI CE SOTOVAYOR: Counsel, there is --
fromthe begi nning, you never accepted the offer.

MR. KATYAL: That's exactly right, Justice
Sot omayor .

JUSTI CE SOTOVAYOR: \What you appear to have
conceded and -- is that the amount of the offer would
settle your personal claim

MR. KATYAL: | don't quite think we conceded
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even that. That's a separate matter. That's about what
the ternms of the offer were. And our first point to you
is to say this offer wasn't even accepted. M. Mann is
waxi ng nostal gic about an offer that literally has not
given Ms. Synctzyk a dinme. She is as injured today as
she was the day she filed her conplaint.

JUSTI CE KAGAN: What do you think the court
shoul d do in that circunstance, where a defendant comes
forward and says, I'mwilling to satisfy the entire
clain? What should happen?

MR. KATYAL: If -- we think that, just |ike
the Solicitor General, we think that, in that
circunstance, it is possible for a court to enter a
default judgnent and force relief updn the plaintiff.
And we think --

JUSTI CE KAGAN: Is this under Rule 68? O
I's this under sone inherent authority?

MR. KATYAL: | think it could work either
way, so long as the forcing happened within the tine
period of Rule 68. | don't think |like -- the court can,
| i ke Lazarus, raise this after it has already been
w t hdrawn. The text of Rule 68 says the offer is now
dead. If they had, | imagine, noved for the court to
enforce that order -- enforce that offer and enter a

default judgment within the 14-day period, then | think
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t hat woul d have been somet hing that m ght have been

possi bl e to do.

CHI EF JUSTI CE ROBERTS: \What -- what benefit
does this -- why are you arguing so nuch? You -- you
wi Il have an entry of judgnent in the favor of your

client who is, according to you, sinply situated to |ots
of ot hers.

Why don't you just -- if somebody cones
forward, just take themin, go in, you get a check for
$7500, or whatever it is, you get attorneys' fees, and
you can do that as often as you want.

MR. KATYAL: For two reasons, Your Honor.
The first is, of course, that is precisely what didn't
happen here. Ms. Synctzyk has zero, ﬁot even the
$7500 - -

CHI EF JUSTI CE ROBERTS: Well, 1 know. But
that's the fortuity of the fact that she didn't accept
the offer. And we are dealing, perhaps, with a case on
the record, as presented to us, where she did accept the
offer, if you waive that argunent. So -- so assune the
case where the offer is accepted.

MR. KATYAL: And | think it goes back to
what then-Justice Rehnqui st said in Roper because what
he said is it's not then just about the individual

plaintiff. You can't force an offer onto a plaintiff

31
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

t hat doesn't have all -- it doesn't award conplete
relief because, if you do so, it underm nes the
coll ective action aspect of the claim

JUSTI CE SCALI A2 Well, it underm nes the

col l ective aspect, if she never brings the suit in the

first place. | mean, | -- | nmust say I'"'m-- |'"m not
terribly inpressed by the fact that -- you know, if she
drops out there is -- there is no collective suit for

t hese other people. There is also no collective suit
for these other people if she never appeared in the

first place.

| don't -- | don't know that the | aw demands
that there be a collective suit. |If she doesn't bring
suit or if she brings suit and -- and is given

everything she wants, the case is over, unless other
peopl e have cone in.

MR. KATYAL: Justice Scalia, we think that
t he Congress has answered that question, at least in
216(b), by providing for both the opportunity to file a
conpl aint on her own behalf, as well as for those that
are simlarly situated. And so | think that, as Justice
G nsburg said to nmy -- to ny friend, if you adopt their
rule, essentially, you truncate that process and
elimnate the ability of people to opt in, in any given
si tuati on.
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And that -- for that reason, it's very
much -- assum ng that we get to this question, that it
is very nmuch |ike Gerstein or Sosna or Roper in that
ci rcunst ance --

JUSTI CE SOTOVAYOR: M. Katyal, I'ma little
troubl ed that you have given up or argue that the
ability to enter a forced judgnent is perm ssible under
Rule 68. There is nothing in that rule that gives the
court that power, certainly not stated explicitly or
even inplicitly, because it tal ks about an entire
procedure of accepting the offer or rejecting it, all of
it in the hands of the parties, none of it until the
entry of the judgnment in the hands of the court and only
after the plaintiff has accepted the\offer in witing.

So | can't see anything but an inherent
power. So, for ne, if there is an inherent power, it
has to be under a default judgnment because the other
side is saying, | give up.

MR. KATYAL: Exactly.

JUSTI CE SOTOVAYOR: All right.

MR. KATYAL: That -- that's precisely right.

JUSTI CE SOTOVAYOR: Let's go fromthere, at
| east with nme, and that may answer an earlier question
about an i nquest on damages because that is a part of

the requirenments for a default judgnment, so that if
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there is a di spute about damages, that can be resol ved.

But my point is that liability is admtted.
Now, let's deal with the Chief's question and Justice
Scalia's question, which is in what ways is this
conparable to a shared cost, |ike what notivated our
decision in class actions, that the settlenment of one
existing plaintiff doesn't settle the collective action.

How is this simlar to that?

MR. KATYAL: So we think that the corpus of
cases that this Court has handled in the class action
area, such as Geraghty and CGerstein and the |like, we
don't think that they absolutely control this question.
| don't want to say that.

But we think that they sét up two principles
that help informthe Court's judgnent. The first is
t hat, when you have circunstances like this, in which a
cl ai m has gone away as npbot because the naned
representative of the claimhas gone away for one reason
or another, there is play in the joints.

Essentially, you can have a bridge plaintiff
who acts to keep the case alive for purposes of letting
the class unfold. That's really what then-Justice
Rehnqui st was getting at in his decision in Roper. And
we think there is a lot of force to that because,

ot herwi se, as Justice G nsburg nentioned, the collective
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action nmechani sm doesn't even get off the ground.

JUSTI CE G NSBURG:. Well, you -- you don't
accept the argunment that | suggested, that is Rule 16 --
216, the Fair Labor Standards Act, in saying that you
can commence a suit on behalf of others simlarly
situated, and inmplicit in that is that there be sone
decent interval for you to find simlarly-situated
peopl e?

MR. KATYAL: We absolutely agree with that,
and we think that's precisely the problem And this
case illustrates it, Justice G nshurg, because they --
we filed their conplaint, and 75 days |later, they filed
their preenptive Rule 68 offer. And now, they are
com ng before the Court and sayi ng sénething even nore
radi cal than | think any court has accepted, to ny
know edge, which is even filing a class certification
notion along with the conplaint wouldn't be enough.

That is sonething that woul d essentially cut
the heart out of the collective action nmechani sm
al t oget her.

JUSTI CE GI NSBURG: Wiy didn't -- why didn't
you file the -- the notion for certification, along with
t he conpl ai nt?

MR. KATYAL: Because the text of Rule -- of

216(b) provides for two different processes, both the
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filing of the conplaint and then a subsequent opt-in
process. | suppose we could have done that. That's
what the Seventh Circuit has said to do in a case called
Damasco, but this Court's decision in Hoffman-LaRoche
says the entire collective action nmechani sm depends on
noti ce and di scovery to find out who those people are,
to find out and nake sure that they are simlarly --

JUSTI CE G NSBURG. But you could -- you
coul d have done that with the conplaint and I don't --
you say you want to get joiners, so why do you have to
wait? Wiy -- why wouldn't you -- why wouldn't the nost
| ogi cal thing be to say, court, we have |abelled this a
col l ective action, and now, we want to start the bal
rolling in getting certification?

MR. KATYAL: Your Honor, that is what we
did. You know, we -- we asked the district court, right
after the Rule 68 offer expired, within 4 days, to say,
pl ease set up a class certification process. And that
process was then interrupted by their subsequent notion,
after the Rule 68 offer had expired, to say, this case
i S noot.

CHI EF JUSTI CE ROBERTS: It doesn't matter in
terms of what the judge is supposed to do with your
notion to certify, if nobody else is in the case? |

nmean, isn't that one of the factors?
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| don't knowif it's even a sort of
good-faith pleading if -- if -- you want certification,
but there is no nobody el se there.

MR. KATYAL: That's precisely, M. Chief
Justice, why we think the Seventh Circuit rule doesn't
make much sense. To conme in and to ask for
certification before you've conducted the discovery and
gotten the names, we think is really not the right way
to go.

Rather, | think this Court's decisions in
| gbal and Twonbly suggest that you' ve got to have sone
good-faith belief before you go and file a notion for
class certification. And |I'd be very hesitant for this
Court to -- to recommend a rule to I{tigants t hat says
go and file your notion for class certification right
away.

This Court, in MLaughlin, | think,
essentially said that it's not about the tim ng of when
that nmotion for certification unfolds. At 500 US page
68, the Court said, "The fact the class was not
certified until after the named plaintiffs' clainm had
beconme noot does not deprive the Court of jurisdiction.

We recogni ze in Gerstein that sone clains are so

transitory" -- "inherently transitory that the trial
court will not even have enough tinme to rule on a notion
37
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for class certification."”

JUSTI CE BREYER: Well, you're
interpreting -- | think it's true that we're
Interpreting the statute, and -- and I'mtrying to | ook
at what docunent are we interpreting? 1|s there a
different rule or a different -- what -- what rule?

So | could come back to the statute. And
Congress could deprive -- could provide exactly the
system that you suggest. | don't see anything
unconstitutional about it. But isn't it alittle hard
to read this statute as providing that mechanism since
what it says is no party shall -- no -- you know, it
says what it says in the |ast two sentences.

How do we read that to féresee t he mechani sm
that you're tal king about?

MR. KATYAL: Right. | take it this is
M. Mann's point, that people who aren't yet opted into
a class are not parties, and, therefore, the Court can't
properly consider them And | think that's the sane
exact thing in the class action context, is this
guestion --

JUSTI CE BREYER: Well, he says the
difference in the class action context is, in the class
action context, you can consider themthere, but there

isn't a specific sentence sonewhere in a statute, which
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says, no one shall be a party unless he signs in
writing.

MR. KATYAL: Your -- Your Honor, | think
not hing turns on their designation as party status or
not; rather, the relation-back doctrine, to the extent
the Court wants to get into it and deemthis offer where
we got nothing, sonehow, they want to deemit agai nst
us, but if it does and wants to get into the
rel ati on-back doctrine, | think it would find that it is
based on the idea that the cases woul d ot herwi se go
away, and that you need a bridge plaintiff --

JUSTI CE BREYER: Well, why? \Why?

MR. KATYAL: And it's a very inportant
reason - - \

JUSTI CE BREYER: Because that's -- why?
Why, is nmy question?

MR. KATYAL: The reason for that goes back
to this Court's decision in Flast -- in Flast, in which
it said that, in the kinds of cases we're tal king about
here, it's not as if we're risking a nerits judgnent in
which relief is going to be inposed agai nst one party
and possibly trench on the separation of powers.

Rat her, the worst that happens, if you rule
for us, or if you rule for the plaintiffs in those

cases, is that the case goes back down on remand to find
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out whet her or not any of those parties can be
i dentified and cone forward. |f they do, then you can
reach the nerits.

But this is a very different separation of
powers inquiry than the one -- in the case in
controversy inquiry than the one that the Court
traditionally handl es.

JUSTICE SCALIA: It -- it's hard for ne to

accept the relation-back doctrine for your purposes

when -- when it's clear, under the statute, that if
parties cone in beyond the statute of limtations
period, they're not in. Their -- their entry is not

deenmed to relate back to the filing of the origina

conplaint, is it?
MR. KATYAL: It -- for purposes of the
statute of limtations, exactly.

JUSTI CE SCALI A: For purposes of the statute
of -- so you want one rel ation-back doctrine for the
statute and a different one for what we're discussing
her e.

MR. KATYAL: Absolutely. And we think,
actually --

JUSTI CE SCALIA: | know you do.

MR. KATYAL: And -- and, Justice Scalia, we

think that that statute of limtations argunent cuts the
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ot her way.

So the statute of |limtations provision,
which is Section 255, says that, "in determ ning when an
act is commenced for purposes of the statute,” and so we
don't think it bears on the question or not of whether
rel ati on back applies.

Much to the contrary, the real worry in the
class action context -- and, indeed, ny friend s opening
line is, "These cases are going to |inger forever, and
t he defendants are going to have no tool."

But in the Fair Labor Standards Act context,
actually, it's the very reverse because every day counts
agai nst the plaintiffs and their counsel. They are
I ncentivized to bring these cases qu{ckly because the
clock is literally ticking.

And so you don't have, | think, the sanme
worry that you do in the regular class action context of
one plaintiff, who can essentially save the day for all
of the different -- for all of the different parties.

JUSTI CE KAGAN:. M. Katyal, if we do get to
t he question that M. Mann wants us to raise, you spend
a lot of tinme tal king about MLaughlin and tal ki ng about
Gerstein. Those cases were about prospective relief.
You're asking for retrospective relief. Wy doesn't

that make a difference?
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MR. KATYAL: We think that it is a
di fference, but we don't think it's enough to change
this. And it's for the reasons that then-Justice
Rehnqui st said in Roper.

Here -- here is what he said -- this is at
445 US 341. "The distinguishing feature here is that
t he defendant has made an unaccepted offer. The action
is noot in the Article Ill sense, only if this Court
adopts a rule an individual seeking to proceed as cl ass
representative is required to accept a tender of only
hi s i ndividual clainm acceptance need not be nandat ed
under our precedents since the defendant has not offered
all that has been requested in the conplaint (i.e.,
relief for the class), and any other\rule woul d make t he
guestions unrevi ewabl e. "

And it's the sane point. He is talking
t here about a retrospective action for damges. The
rule that we are seeking here is no different than what
t hen-Justice Rehnqui st said in Roper.

JUSTI CE KENNEDY: Do we take this case on
the prem se that you woul d have objected if a judgnment
had been entered in your favor for the full anount, plus
attorneys' fees?

MR. KATYAL: | think you should. And this

IS in response to what Justice Alito had said in the

42
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

first part of the argunment. It is not as if we didn't
ask for a hearing. Absolutely, we asked for a fairness
hearing at Joint Appendi x page 110 in the district court
and then, again, at the Third Circuit.

And what we asked for specifically was
review of the contours of the offer. This is at Joint
Appendi x page 110. W said, quote -- excuse ne, 111 --
"There has been no review and/ or approval by this Court
of defendant's offer of judgnent to the plaintiff," and
for that reason, we said, quote, "Dismssal is
i nappropriate at this early procedural juncture.”

So this case cones to the Court having asked
that particul ar question about the contours of the
offer. We think that an offer that ﬁever gave
Ms. Synczyk anything is one that didn't make her whol e,
and for that --

JUSTICE ALITG. If | were to -- I'msorry.

If I were to think that the individual plaintiff's claim

isn't nmoot until a judgnent is entered into her favor,
but that -- but that -- that issue, was not preserved,
can you give ne an analog that | should think about,

with respect to the second question?
MR. KATYAL: Sure.
JUSTICE ALITO. Should | -- yes.

MR. KATYAL: | think that the best way to
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think about it is the -- the category of cases from
CGeraghty, Gerstein, and Sw sher suggest that if the --
if you wanted to hold that offer against us, that you
woul d then say, as Judge Sirica did, the relation-back
doctrine | ooks simlar enough to the 216(b) context in
this specific area because, otherw se, the 216(b)
collective actions won't work the way Congress intended
them to work.

JUSTICE ALITGO  Well, should | assune that
this is the same -- the case would then be the sanme as
if a default judgnent had been entered in your favor for
t hat anmount ?

MR. KATYAL: | think -- well, it's hard to
know how you'd hold that offer againét us, in that --
and the way in which you did so, | think, infornms that
second question. And that's part of the reason why we
think it is a predicate question.

| suppose that, yes, you could say -- one
path available is to say it is a default judgnment now
that is inposed on us, along the lines of the Second
Circuit decision; and, if so, then, as the Solicitor
General says, at pages 15 to 18, the then-appropriate
course woul d have been for the district court to
eval uat e whet her other people could opt into the class

using the procedures of Hoffmn-LaRoche.
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JUSTI CE SOTOVAYOR: -- to get the point --
the Court had to evaluate whether the offer actually net
your personal damages claim too.

MR. KATYAL: Oh, absolutely, Justice
Sot omayor .

JUSTI CE SOTOVAYOR: And what you're
saying --

MR. KATYAL: We were proceedi ng on the
hypot heti cal .

JUSTI CE SOTOVAYOR: -- in those pages is the
Court didn't even do that.

MR. KATYAL: Exactly. | was proceedi ng on
t he hypothetical that -- that, for one reason or
anot her, the Court can't reach that duestion.

And we think Lebron absolutely permts this
Court to do so. And we think it's prudent for this
Court to reach that question first because you can
si destep and avoid what is, undoubtedly, a very
difficult constitutional question about exceptions to
Article Il nootness and the relation-back doctrine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

We'll hear from M. Yang now.

ORAL ARGUMENT OF ANTHONY A. YANG,

FOR UNI TED STATES, AS AM CUS CURI AE,

SUPPORTI NG RESPONDENT
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MR. YANG M. Chief Justice, and may it
pl ease the Court:

Respondent has never been conpensated for
her i ndividual damage claim nor has she received a
court judgnment favorably adjudicating that claim It
follows that her individual claimremains |ive, as does
this collective action.

More generally, a settlenment offer does not
noot a claim if it is not accepted. |Individual freedom
of contract is basic to our |legal system and nutual
assent is always a necessary elenment for any settlenent.
Rul e 68 enbodi es those principles.

JUSTI CE BREYER: How does that differ from
an enpl oyee who says that he is annoyed for a variety of
reasons at the enployer, and he sues the enployer for
his pay -- for his pay for the nmonth of October. The
enpl oyer says, He got his pay, | -- | sent himthe
check, | nmean, he gets it every nonth. And he says,
yes, but | didn't cash the check.

Is there a case for controversy? He can go
sue for his paycheck that he didn't cash?

MR. YANG Well, if you're -- you're -- |I'm
not sure what the injury would be in that case.

JUSTI CE BREYER:. Okay. So why is it any

different when the -- the defendant -- enployer says,
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here's the check.

MR. YANG Well, there's a difference --

JUSTI CE BREYER: And he says, oh, | didn't
cash it.

MR. YANG This -- this | think speaks
sonewhat to Justice Scalia' s point earlier on, which is
there -- there are three elenents to Article 111
standing, and it also carries through a bit to nootness.

One is an injury in fact. Wen we are
tal ki ng about retrospective clains, there is a past
injury. |If you get a paynment or court redress, it
doesn't elimnate the injury. The injury continues to
exi st. Redressability --

JUSTI CE BREYER: Now, we have a case if the

enpl oyer, for sone reason -- a m stake in bookkeeping or
sonething -- didn't send the check on tinme, so it
arrived 3 days late. And he says, ha, |I'mnot cashing
the check; now, | can sue him Right? That's your
t heory.

MR. YANG Well, if there is a violation of
the Fair Labor Standards Act -- and |'m not sure that

that would be a violation of the Fair Labor Standards
Act - -
JUSTI CE BREYER: No, no. He -- he -- it's a

contract -- you know. He -- he is paid every nonth, the
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end of the nonth.

MR. YANG Well, if there is a breach of a
contract, that is an injury. And it is a past --

JUSTI CE BREYER: Even though the -- the
enpl oyer gave himthe paycheck. He just didn't cash it,
pl us the danage is for the 3 days.

MR. YANG If | can just finish, | think it
is a past injury. It is traceable to the defendant, and
it is redressable because the requested relief would
redress it. There may well be a defense on the nerits.
It may well be that there was paynment. It could --
there could be accord and satisfaction --

CHI EF JUSTI CE ROBERTS: ' m not sure |
understand. You think there is a IiQe case, not if he
doesn't cash it, but | guess, as Justice Breyer was
asking, if it's a day late? You -- you said, well,
there was a past injury, it was a day late, it -- it --
you know, could be redressed, by telling himwhat? Pay
hi m again? O --

MR. YANG Well, no. | -- 1 guess there is
a few questions. |If they -- if the defendant had paid

the plaintiff, then you would have what is traditionally

known as -- and it's accepted -- you would have accord
and satisfaction. It is an affirmative defense in
Rule 8(c).
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CHI EF JUSTI CE ROBERTS: Well, you would al so
have what's usually known as no injury.

MR. YANG Well, again, | think it's
I nportant to distinguish between injury and sonething
that redresses an injury. Redress of an injury, like a
court redress, which is the only question that's
relevant in Article Ill, whether the requested relief
fromthe court would redress the injury.

Now - -

CHI EF JUSTI CE ROBERTS: So you think a court

has to go through the whole process of a trial if the

check is a day late and the enpl oyer says, |'msorry,
here's -- you know, whatever the interest is on the
check?

MR. YANG No, certainly not. And this is
what -- what we say is the right approach, although it's
not a question of nootness, if an enployer cones in and
throws up their hands in court and says, it's not worth
it, I want to forfeit, | want to just pay the
judgnment -- and -- and by the way, this would not have
the issue preclusive effect, notwithstanding ny friend' s
statenment earlier --

CHI EF JUSTI CE ROBERTS: [''m sorry. Coul d
you directly answer ny question about --

MR. YANG. The court can sinply enter
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judgment. It can sinply enter judgnent to -- to stop
pointless litigation. That's the normal course, is
that, if there is a past injury, it's redressable, but
t he defendant cones in and either says accord and

sati sfaction and says that there is no nerits claim--

CHI EF JUSTI CE ROBERTS: Yes.

MR. YANG -- or | just give up on the
merits --

CHI EF JUSTI CE ROBERTS: O the plaintiff
says no -- no standing.

MR. YANG Well, no. Again, | -- | don't
think it's a question of standing because there is two
i ssues going on. Standing has to exist at the beginning
of the suit. |It's assessed at the déte t hat the
conplaint is filed.

CHI EF JUSTI CE ROBERTS: And -- and, as we've
said, at every stage of the litigation.

MR. YANG Right. That's the -- the
noot ness inquiry, then. |t has to continue to persist
t hroughout the litigation.

Now, the fact that you have had sone redress
of some sort in the formof a private contract, that
doesn't elimnate the past injury, nor does it nean that
the court could not, if the court were to give

addi ti onal dammges relief --

50
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

CHI EF JUSTICE ROBERTS: So if you're due --
if you're due $100 from your enployer, it's a day |ate,
he gives you $100, and he says, well, here's another
dollar for interest, that, as you said, doesn't
elimnate the past injury?

MR. YANG It doesn't elimnate the injury.
It m ght be conpensation for the injury. The injury
woul d -- once a past injury occurs, it's there.

It's unlike a prospective injury, which can be stopped.
VWhen you -- when you seek injunctive relief, you need
have to have an inm nent on ongoing injury. |If the

def endant stops, that can elimnate the injury, and then
you go into questions of voluntary cessation. But with
respect to past injury, it's quite d{fferent.

Now, | think the possibility of courts
wasting their tine on this cases is quite small. There
is all kinds of incentives for a plaintiff not to bring
these suits. There is questions of vexatious
litigation. But that's not what we have here. W have,
in the Fair Labor Standards Act, a judgnent by Congress
t hat enpl oyees are to have a right in the -- to -- to go
forward in the collective form

And as Justice Kennedy's opinion for the
Court in Hoffman-LaRoche recogni zes, Section 216 inposes

upon district courts a managerial responsibility to join
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plaintiffs in an orderly way. And the -- the collective
action ties in with other aspects of the Fair Labor

St andards Act. The action is designed, as

Hof f man- LaRoche says, to serve the inportant function of
preventing viol ations.

It al so says that the -- the collective
action is to be enforced to the full extent of its
terms. These are judgnents that Congress nade because
they were trying to protect particularly vul nerable
enpl oyees in our society. These are nonunioni zed,
generally, |ow wage enpl oyees wi thout bargaining power.
Congress created |liquidated damages in order to provide
a strong deterrent for enployers to conply with the | aw.

And al so -- \

JUSTI CE SCALIA: M. Yang, would -- would
you continue with what you started speaking to, issue
preclusion, because I'm-- I'malso -- | think it's
guesti onabl e whet her there would be issue preclusion on
the basis of a judgnment issued with the concessi on of
t he defendant.

MR. YANG. Yeah. This -- this is page 14,
footnote 2 of our brief. Issue -- there m ght be claim
preclusion, in that the defendant would not be able to
bring other clains associated, res -- traditional res

j udi cat a.
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But for a judgnment entered by a concessi on,
the actual issue is not litigated and necessary to the
judgnment. And so it's well established that that would
not serve any issue preclusive effect. And in fact, |
think, if it did, it would put a chill on the ability of
people to settle their disputes through offers of
j udgnent .

So our solution that we provide the Court,
we think, is the only solution that provides a practical
way to acconmmodate the very inportant interests that are
at issue in this case.

One, it recognizes the district court's
di scretion to resolve the case in a sensible way, in
order to --

JUSTI CE KAGAN: So, M. Yang, do you think
it would be -- I -- 1 nean, | take the point conpletely
t hat judgnent was rendered against the wong party here.
But if the judgnment had been rendered agai nst
Ms. Synczyk -- for Ms. Synczyk, but -- but the court had
done so prior to |l ooking at the whole class question --

MR. YANG Right.

JUSTI CE KAGAN: -- do you think that that
woul d be an abuse of the court's discretion? Do you
think that the court has to | ook at the class question

bef ore renderi ng judgnment for an individual plaintiff?
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MR. YANG In the context of a collective
action, yes, because of the Congressional policy that
gives plaintiffs a right to proceed collectively.

That said, the collective process does not
have to be a burdensone one. There are certain small
claims, idiosyncratic claims, that a court can sinply
| ook at the -- the allegations and say, there are not
going to be simlarly situated people here.

But when we have an allegation |ike we have
here, which there is a w despread policy of deducting 30
m nutes a day, notw thstanding the enployer's know edge
that the enpl oyers -- enployees are working through that
| unch break, there is every reason to think that there
I's a substantial body of -- of enployees simlarly
si tuat ed.

And it would be an abuse of discretion for
the Court not to proceed at |east down that road,
provi de sonme discovery, facilitate class notice -- as
the Court in Hoffman-LaRoche recognizes is the
appropriate thing to do under Section 216 -- and at the
end of that process, which could be short for sonme
cases, a little longer for sone, should be, of course,
al ways exercised in the Court's sound discretion.

At the end of the case, if there are nore

plaintiffs who opt in, then it proceeds as a collective
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action. |If it remains the single plaintiff, the Court
m ght decide to enter judgnment.

Now, we don't think that follows, Justice

Sot omayor, fromRule 68. It sinply follows fromthe
fact that the defendant is willing to just to pay, to
give up. It won't have issue-preclusive effect, it

resol ves the dispute, judgnent in the anmount of $7, 500,
attorneys' fees, costs.

JUSTI CE SOTOVAYOR: But what you're talking
about is inmputing into this process, a fairness hearing,
essentially, to see, by the district court, to determ ne
whet her this is a quirky case where you entered a
judgnment and you don't need collective action or whether
or not this is a genuine case that réquires j oi ni ng
plaintiffs.

MR. YANG. May | answer the question,

M. Chief Justice?

CHI EF JUSTI CE ROBERTS: Certainly.

MR. YANG | don't think it's a fairness
hearing. | think what it does is -- it -- it's a
guestion about whether there are people simlarly
situated. And if there are plaintiffs simlarly
situated, the case should proceed. |If, at that point,

t he defendant wants to pay everyone, it certainly could

do so.
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But my guess is, usually, the -- the clains
woul d be litigated on the nerits of that.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. YANG = Thank you.

CHI EF JUSTI CE ROBERTS: M. Mann, you have
four m nutes renmaining.

REBUTTAL ARGUMENT OF RONALD MANN

ON BEHALF OF THE PETI TI ONERS

MR. MANN: Thank you, M. Chief Justice, and
may it please the Court:

| think the nost useful thing to do is to
address the point that Justice Breyer has raised several
times because | think it's inportant to discuss the
rel ati onship between what | would cafl the statutory
facts and the constitutional questions that they m ght
raise. And so | do think it's fair, in a sense, to
t hi nk about this as a statutory case.

VWhen a plaintiff files suit in a Federal
court, often, the cause of action rests on a statute
t hat Congress has adopted. Those statutes have a | ot of
attributes that Congress can control to neke it easier
or harder for a defendant to nake an offer of conplete
relief.

They can provide for mandatory seeking of

attorneys' fees, as this one does. They can alter the
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rules for shifting costs, as perhaps the Fair Debt
Col l ection Practices Act does fromlast nonth. They can
provide for injunctive or declaratory relief, which
makes it basically inpossible.

But Congress gets to decide, when they wite
a statute, whether they want to make it a statute for
which it --

JUSTI CE BREYER: All right. That's true.
And so what we would be reading into this statute is a
rel ati on-back doctrine, which happens every day of the
week in class action cases and has historical anal ogi es.

So | understand the difference you're
pointing to, but why not read that in? It would be
fair, and it would get the job done,\that Congress sets
up in the statute. That's the argunent the other way.

MR. MANN: Well, that leads ne to the second
point | wanted to make, which is exactly what is the
constitutional problem And I think the way to get to
It is when ny coll eague, M. Katyal, refers to the worst
t hat happens, well, the worst that happens, | think
it's -- it's inmportant to understand what the wor st
thing is that happens.

The worst thing is -- that happens is the
case is on the docket of the Federal district judge, and

there is no plaintiff with an interest, and the
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procedure in the district court is we should spend sone
time, have sone discovery, |ook around to see if we can
find another plaintiff.

And so | think that that's a different
probl em from how the district court should decide the
order of hearing -- of deciding notions. |[If the problem
IS --

JUSTICE GINSBURG:. M. Mann, if this is --

I f what M. Yang just told us is so, then there would be
no i ssue preclusion because there has been no -- been no
adj udi cation of anything. Then it seens to nme that this
case falls into a classic exception to nmootness, which

i s defendant's voluntary cessation doesn't noot a
controversy. And this controversy ié capabl e of
repetition yet evasive review because every tinme -- so
the plaintiff's got this judgnment, not preclusive.

The enpl oyer continues in the old ways. The
plaintiff sues again. This seens to ne to fit exactly
Into that category of cases. |If there is no issue
precl usi on, defendant doesn't have to stop the practice,
can continue the practice, and then every tinme there is
a suit say, okay, we'll pay the judgnent.

MR. MANN: So | spoke unartfully before.
Cbviously, there is a difference between claim

precl usion and issue preclusion. And what | was
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attempting to say, unartfully, | will agree, was the
extent of preclusion will depend on the issues that are
actually litigated in the proceeding.

And so | don't --

JUSTI CE GI NSBURG: But there is nothing
litigated when you have --

MR. MANN: Claimpreclusion is going to
apply because there's a judgnment by --

JUSTI CE Gl NSBURG. Cl ai m precl usion, but the
claimis, for this period of tinme, | wasn't given the
conpensation. That's the claim

MR. MANN: But it is --

JUSTI CE GI NSBURG: And then there is another
period of tinme, and there is no issué precl usi on.

MR. MANN: But in this particular case,
there's no further dispute likely to occur between these
parties. These -- she no | onger works for us. There is
no reason to think she is going to work for us again.

The Court has extended the "capabl e of
repetition, yet evading review' to class actions in
three cases: Gerstein, Riverside, and Swisher. In --
but in those cases, what happened was the plaintiff
sought prospective injunctive relief. The case becane
nmoot .

If the Court has held that those cases were
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outside of Article Ill, the result would have been that
t he defendant could have been -- could have been
engagi ng in the conduct that allegedly violated Federal
| aw and woul d never have had to change.

In this case, what happened -- in this case
and in the cases like this, what happens is soneone
seeks purely prospective -- retrospective relief for
sonething, an injury that is conplete. Except for their
attorneys, she would have received conplete relief. W
didn't engage in our conduct any |onger.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 11:05 a.m, the case in the

above-entitled matter was submtted.)
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