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PROCEEDI NGS
(11: 03 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
next this nmorning in Case 09-996, Wal ker v. Martin.

M. Marshall.

ORAL ARGUMENT OF TODD MARSHALL
ON BEHALF OF THE PETI TI ONERS

MR. MARSHALL: M. Chief Justice, and may it
pl ease the Court:

Charles Martin never adequately expl ai ned
why he waited nore than 5 years to present additional
claims to the California Suprene Court. As such, it was
no surprise that these clains were rejected as untinely.
California enploys a habeas corpus tineliness rule that
merely requires reasonable diligence and discl osure.

The rule is adequate under this Court's | ongstanding
precedents, and the Ninth Circuit's decision to the
contrary should be reversed.

JUSTI CE GI NSBURG: Well, what about the
charge that, yes, we can agree with you that in general
5 years seens |like a long time, but we have a brief from
t he Habeas Corpus Resource Center that says that in the
5- to 6-year delay category, 62 percent are dism ssed on
the nerits, and that you can't tell; sonmetines they do

It on the nmerits, sonetinmes they do it as tine-barred,
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and there's no rationale to when they do one or the
ot her.

MR. MARSHALL: Three brief responses, Your
Honor. The first is that to nmeasure sunmary deni al s,
you can't tell froma summary denial ruling what the
court was thinking about the time of delay.

The second point is that delay in California
is only half the equation. |In California, there is the
substantial delay and then there's also the
justification portion. So persons who operate under
substantial delay still have an opportunity to justify
that delay and gain the desired review.

CHI EF JUSTI CE ROBERTS: What was the third?

JUSTI CE G NSBURG. Would they have to --
woul d they have to justify the delay first? | thought
t here was sonet hing about, well, if the tine question is
nore difficult and the nerits are easy, there's no
merit, so we just decide this.

MR. MARSHALL: California' s policy is to
take a first |l ook at a habeas petition and determ ne
whether it is -- has a prima facie case or whether
procedural bars are apparent. A court that's denying a
case on the merits isn't necessarily saying the matter
was tinmely, and courts should be permtted to reach

what ever is the nost judicially efficient nethod of
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resol ving such a question without it being held agai nst
t hem

JUSTI CE SOTOVAYOR: So basically you're
taking the position or you' re conceding that the
California courts are not consistent in their
application of the tineliness rule?

MR. MARSHALL: No --

JUSTI CE SOTOVAYOR:  Your brief doesn't even
try to defend that position. Are you conceding that
there is inconsistent application of the rule?

MR. MARSHALL: No, Your Honor.

The point that we're making is that when you
| ook at a rule, whether you apply it .or not -- or
whet her you inpose it or not doesn't nean you're not
applying the rule. For exanple, when trial courts
review matters under the Fourth Anendnment, a deci sion
not to exclude the evidence doesn't nean they didn't
apply the Fourth Amendnent.

In this case, if the trial court -- or if
the review ng court | ooks at the length of delay, and
then they may | ook at the justification to determ ne
that the delay was justified.

JUSTI CE SOTOVAYOR: Well -- | mght be
speaking for her, but | thought that the Habeas Corpus

Resource Center brief showed that the court, the

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Officia

California court, did reach some cases where an

expl anati on had not been proffered. And so it can't be

just a sinple rule, that if you don't proffer an

expl anation, you won't get heard. So what's the next

step in that? Wy do they reach sonme and not others?
MR. MARSHALL: The California Supreme Court,

if a case is patently neritless and perhaps the

procedural question of tinmeliness is nore conplex --
JUSTI CE SOTOVAYOR: How could it be conpl ex

when there's no justification offered?

MR. MARSHALL: The question of how long it

JUSTI CE SOTOVAYOR: Well ,. they pointed to a
certain nunber of cases that were 5 years or above in
del ay where no justification was offered, and in sone
t hey reached the nmerits and in others they applied a
procedural bar. So how is that consistent?

MR. MARSHALL: Well, the State court has
di scretion to determ ne on the -- on procedural grounds
or on the nerits --

JUSTI CE SCALIA: Is there sone Federal rule
t hat says you have to apply a procedural ground before
you decide the nerits?

MR. MARSHALL: There is not. There's a --

JUSTICE SCALIA: So it's up to California
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which of the two it wants to use.

MR. MARSHALL: That's correct.

JUSTICE GINSBURG. And in California, if it
just says "denied," then the presunption is it's denied
on the merits; is that it?

MR. MARSHALL: That's correct, a |lack of a
prima facie case.

JUSTICE GINSBURG: And -- and if -- so if
it's going to be denied on tinme bar grounds, there has
to be something to indicate that it's for that reason?
Ot herwi se we assune it's on the nerits?

MR. MARSHALL: That's correct. Typically,
the citation is to Clark and Robbins,, just as it was in
this case.

JUSTI CE SOTOVAYOR: So how do we know t hat
the California court just thinks that the Federal
question is too hard and it doesn't want to reach it?

It may be neritorious. How do we know they're not
applying the decision to reach the nmerits on an
arbitrary and capricious basis or one that seeks to
avoi d hard Federal questions?

MR. MARSHALL: First is this Court has never
taken the position, when neasuring adequacy, of assun ng
that the rule is inadequate. The starting position that

this Court has always taken when | ooking at the adequacy
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of a State rule is to |ook for evidence to see that --
if it can be shown to be inadequate. And | posit that
there's no evidence in this case that has been presented
to show that the State court is using their rules as a
pretext of any Kkind.

JUSTI CE KENNEDY: Is it arbitrary and
capricious for a court to take the ground of | east
resi stance, to decide the case on the easiest issue
that's presented? |Is that arbitrary and capricious?

MR. MARSHALL: | posit that it's not. This
Court endorsed in Lanbrix that it's all right for courts
to address procedural default after Teague if that's a
nore judicially efficient method of handling the matter.
Strickland cases permt addressing either prong,
whi chever is easier under the circunstances.

And so the State courts ought to be
permtted to address habeas corpuses on whatever the
easiest, nost judicially efficient basis is wthout
bei ng forced to answer a tineliness question if a case
is patently neritless. And there should be no finding
of inconsistency about that.

And, nore inportantly, summary denials, as
we' re discussing here, don't afford any notice to
litigants of what the State's procedures are or what

they're thin king, because you have to guess. You have
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to guess at how | ong the delay was, you have to guess at
whet her there was any justification offered. So summary
denials do not assist the inquiry. And this Court has
never endorsed using summry denials in its adequacy
measure. This Court has al ways | ooked to published
State cases that explicate the rule.

This Court is |ooking to see whether the
rul e has been pronounced by the State for a certain
amount of time, and then all of a sudden the litigant
that's receiving the inposition of the rule receives a
rul e that was unexpected, either because the rule was
changed or because the rule was novel. Nothing |ike
t hat has happened here.

JUSTI CE KENNEDY: The phrase is "substanti al
delay." Are there factors other than tenporal factors
that go into whether or not the delay is substantial;
that is to say, the prisoner had difficulty contacting

his counsel and so forth? |Is that what the court | ooks

at --

MR. MARSHALL: Those are --

JUSTI CE KENNEDY: -- when it |ooks at
"substantial"? And is there -- are there California
cases that tell us what the -- how do we define

"substantial"?

VMR. MARSHALL: Yes, Your Honor, to both.
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10

The kind of circunstances you're describing
are exactly the kind of circunstances which nmakes
California's rule fair, because it considers how long it
takes a litigant to find his claim get it prepared, and
get it into court.

And there are, in fact, concrete exanples.
The Robbins case specifically provided that a 5-nonth
wi ndow from the discovery of triggering facts to the
presentation of the -- of the claimwas a reasonable
amount of time. By contrast, the Stankew tz case
provi ded that 18 nonths of delay fromthe discovery of a
decl arati on was substantial and had to be justified.

JUSTI CE KAGAN: \When does the State think
that M. Martin's claimbecanme untinely?

MR. MARSHALL: Certainly he hasn't given any
reason why he didn't present his additional clains at
the time of his earlier habeas corpus chall enges.

M. Martin went through a full round of superior court,
court of appeal, and suprene court chall enges, and then
wai ted sone additional years and has never expl ai ned why
he didn't include these additional clainms in those
earlier chall enges.

JUSTI CE KAGAN: So you think it --

JUSTI CE KENNEDY: It's supposed to be filed

within 60 days. | don't -- this is along the sane |lines
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as Justice Kagan's question. Suppose there's the first
round of habeas, and then he waits 60 days and files the
new claim Wuld that be substantial ?

Because you're indicating that failure to
include it in the first reviewis a factor to be wei ghed
against him And | think that's what the Justice is
I nqui ri ng about.

MR. MARSHALL: Yes, it does -- it does weigh
against. And it's a rule of reasonableness, and it's a
di scretion-based rule. And he would have to offer,
well, why didn't he include those clains earlier? And
if he had a good --

JUSTI CE SCALI A: Yes, and what -- isn't that
a separate rule? | nmean, no matter how soon, if he does
it a week after, doesn't California have a rule that you
can't cone back wi th another habeas with material that
you coul d have produced in the -- in the fornmer habeas?

MR. MARSHALL: That's correct, Your Honor.

JUSTICE SCALIA: So time -- time has nothing
to do with that. It's just a separate -- a separate
bar .

MR. MARSHALL: California has articul ated
t hat successive petitions are a type of del ayed
petition. But you're right, there is a difference in

California between successive petitions and del ayed

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Officia

12

petitions, and the ruling here is that he was del ayed
substantial ly.

| was just addressing the point about when
t hey m ght have been tinely had they been presented
earlier, and it appears that in the earlier -- he didn't
get a tineliness ruling in his earlier challenges. So
it appears that he could have raised themthen and did
not .

JUSTI CE KAGAN: But if we can take out the
second and successive aspect of this and just focus on
the tineliness, when does the State think that this --
that these clainms were -- becane untinmely?

MR. MARSHALL: It's a rul-e of reasonabl eness
and diligence that's circunstantially based, and --

JUSTI CE KAGAN: Well, you have the
ci rcunmstances here, so -- so under those circunstances,
when did the clainms beconme untinely?

MR. MARSHALL: In the Robbins case, it
expl ains that you have -- a 5-nonth span from di scovery
of the clainms to presentation of the clains would be
reasonabl e.

JUSTI CE SOTOVAYOR: The cl ains here --

JUSTI CE KAGAN: The 5 nonths woul d be
reasonable. So is a year unreasonable? |Is 5 nonths the

out er bounds, you know, assunm ng you don't have a good
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reason? | understand that if you have a good reason,
that can lengthen it. But suppose you don't have a good
reason. When does the State think, okay, that's too

| at e?

MR. MARSHALL: There isn't -- there isn't a
defined tine line. But our position is that a defined
time line is not a necessity for adequacy. This Court
has endorsed reasons of -- rules of reasonabl eness and
diligence. For exanple, in the Federal prisoner context
in Johnson v. United States, this Court said diligence
I n discovery, while it isn't exact, is good enough.

JUSTI CE KAGAN: Well, I'm-- I"'mtrying to
get to even around, not -- not exact.. M standard is
not exact. It's just around. Around what? Around 6
nont hs, around 3 years, around soneplace in the m ddle?

MR. MARSHALL: The position of the State is
t hat Robbi ns has indicated that 5 nonths is reasonable,
18 nonths is definitely too | ong, and that there is a
di scretion-based determ nation in the m ddle.

JUSTICE ALITGO What if it's filed within 6
nonths and it's -- it's rejected as untinmely, and the
petitioner wants to try to denonstrate that this
represents a grave departure fromthe way these are
normal |y handl ed by the California Supreme Court? |Is

there any way for the petitioner to do that?
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MR. MARSHALL: He would point to the
publ i shed authority and argue that his case was outside
of the paraneters of what the State had done in the
past. However, our position is that, since California's
ruling is adequate, that there would be no evidence of
such available to this particular litigant. A
hypot hetical litigant m ght be able to proffer that
prior cases had treated clains differently.

And the other problemwth California is
that it would require two exact sanme litigants, and it's
very rare for two exact sane litigants to have the exact
same clainms, the exact sanme bases for their delay, filed
in exactly the sane anpunt of delay. . So true conparison
is difficult.

JUSTI CE SCALI A:  You think 5 years is too
| ong, though?

MR. MARSHALL: Yes.

JUSTI CE SCALI A Yes.

JUSTI CE GINSBURG. There -- this was taken
over by California fromcapital cases, but in the
capital case context, there -- they have a 90-day
presunption of tineliness. And when they extended the
capital framework to non-capital cases, they left out
t he presunption that within 90 days is tinely. Was

there reason for that?
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MR. MARSHALL: Respectfully, | nust

di sagree. It actually is the other way around. The
capital case policies took the tineliness rule -- took
the general tinmeliness rule for thensel ves and added the
presunption.

JUSTI CE GI NSBURG: Was there reason for and
then saying, well, in the capital context, we're going
to nmake it clear that 90 days -- 90 days is tinmely. Wy
didn't they add that to the original rule?

MR. MARSHALL: To the other litigant rule?

JUSTI CE Gl NSBURG:  Yes.

MR. MARSHALL: They, | think, felt that the
rul e was adequate the way it was, that a
circunstantially based rule, a reasonabl eness-based
rule, was sufficient to guide the conduct of litigants
to tell them what they needed to do to present their
case.

JUSTI CE GI NSBURG. Well, why would it be
different in the capital context? Wat was the reason
for adding the 90 days there?

MR. MARSHALL: Capital cases are
significantly nore conplex, the punishnents are -- are
nore significant, and so additional scrutiny m ght be
warranted in those contexts.

JUSTI CE SOTOVAYOR: I'm-- I"'ma little bit
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confused by your response to Justice Scalia. | thought
fromyour brief that you were positing that there was no
claimof inconsistent application of a rule that could
ever survive.

Let's assune for the sake of argunent the
follow ng hypothetical, and probably not far off the
mark. Litigants who don't know the |aw, who claim
they're not educated in it, say that they have just
| ear ned about a new California case that gives thema
ground to challenge their prior sentence. And the
litigants | earn about the case anywhere between 3 and 6
nont hs of the issuance of the case by the suprene court.
A dozen litigants apply for this discretionary review,
and half of themare granted review and half are not.
Hal f of them get a correction of the sentence and half
of themdon't. There is no difference between them
that's discernible. They each just claimignorance.

s that a case where sonmeone woul d be out of
l uck, and why, for a claimof inconsistent application?

MR. MARSHALL: | didn't follow the
hypot hetical. Was -- were sonme of the hypotheti cal
I ndi viduals getting tinme-barred?

JUSTI CE SOTOVAYOR: Cetting tinme-barred.
Sonme are tinme-barred; sonme --

MR. MARSHALL: And sone of the individuals
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were getting relief?

JUSTI CE SOTOVAYOR: Exactly.

MR. MARSHALL: And is there yet a third set
of people who are getting --

JUSTI CE SOTOVAYOR: No. Sone -- all of them
are within that small framework of 3 to 6 nonths from
the time the suprenme court decision was issued. They
all clained they just learned of it and filed
I mmedi ately, and sone are getting relief and sone are
not .

Is that an inconsistent application that
woul d be cogni zabl e under your view of the rule as it
shoul d be?

MR. MARSHALL: That sounds inconsistent to
me, Your Honor. However --

JUSTI CE SOTOVAYOR: It does. So the
guestion --

MR. MARSHALL: But such a thing would not
occur in California.

JUSTI CE SOTOVAYOR: |'msorry. \at?

MR. MARSHALL: Such a thing would not occur
in California.

JUSTI CE SOTOVAYOR: Well, that's the issue.

MR. MARSHALL: A neritorious --

JUSTI CE SOTOVAYOR: VWhich is: VWhat rul e do
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you want us to inpose and how does that rule capture
t hat case?

MR. MARSHALL: There's a specific exception
for tineliness in California to preclude fundanmental
m scarriages of justice. And anybody that had a
meritorious United States --

JUSTI CE SOTOVAYOR: You're not answering ny
guesti on.

MR. MARSHALL: | m sunderstood it.

JUSTI CE SCALI A: Wait. No. Wy do you
concede that it would be bad? Can't the State, if it
w shes, give grace to people who did apply |ate, but
because the case is so neritorious or for any other
reason? The issue is whether those people who filed 5
years | ater and knew that it was very |ate, whether
they're entitled to have their cases heard, not whether
the -- the State all ows sonebody who filed 6 years
earlier to have it heard. How does that do any
I njustice to the person who knew that 5 years was, you
know, you're likely to be denied?

MR. MARSHALL: | absolutely agree, Your
Honor. The basis for ny earlier comments was the -- |
bel i eve the hypothetical was 3 to 6 nonths, which was a
much shorter period of tinme.

JUSTI CE SCALI A: | don't see why the State
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has to be consistent init. |If -- as a matter of grace,
it can -- it can allow sonme people, so |ong as the
peopl e who are deni ed had every reason to believe that
they were coming in too late, and 5 years is comng in
too | ate.

MR. MARSHALL: Just as occurred in this
case, | absolutely agree, Your Honor.

JUSTI CE SOTOVAYOR: But it doesn't answer
why inconsistent application anong simlarly situated
i ndi vi dual s should not provide an avenue of relief.

MR. MARSHALL: This Court has never
reversed --

JUSTI CE SOTOVAYOR: Five-.years is different.
' mtal king about treatnment of simlarly situated
i ndividuals differently.

MR. MARSHALL: First, this Court has only
| ooked at the treatment of this individual, not
di sparate treatnment of prior individuals. The -- the
rule exists for --

JUSTI CE SOTOVAYOR: ©Ch, | don't disagree
with you. So that the question |I have for your
adversary i s whether or not he can point to any case
where a litigant who proffered an -- sonething that was
evident on the trial record and on the appellate record

was ever granted a nerits review after 5 years. Because
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| don't see them proffering any case that shows that.
But -- and | think that may be your argunent.
MR. MARSHALL: Yes, exactly. That no one --
JUSTICE ALITO. WwWell, I -- I"mnot -- |
don't understand your answer, then. You have -- let ne
just adapt what Justice Sotomayor said. You have -- a

case, a Suprenme Court case is decided. And you have
10 -- 10 habeas petitioners in California who file on
exactly the same day. And five of them if you were to
get to the nmerits of their claimunder this new decision
of this Court, five of them would be entitled to relief,
five of them would not be entitled to relief on the
merits. And the California Suprene Court holds that the
five who would be entitled to relief are procedurally
barred and the five who were not entitled to relief on
the nmerits are not, and they are rejected on the nerits.
Now, woul d that be an adequate State ground?

MR. MARSHALL: Well, I'mnot sure. It
doesn't happen in California that way.

JUSTI CE ALI TO No, | know --

MR. MARSHALL: All right. 1'msorry.

JUSTICE ALITO -- and |I'm not suggesting
that it would. But if it were to happen, would that be
adequat e?

VMR. MARSHALL: It doesn't sound like it
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woul d be adequate under this Court's prior tests.

JUSTICE ALITGO So fair notice is not the
only requirenent.

MR. MARSHALL: This Court has al so required
legitimate State interests, and this Court has used the
legitimate State interests context, |ike, for exanple,
in Smth v. Texas, where this Court has declared a
particul ar kind of violation was a constitutional
violation and the Court exercised its discretion not to
reach the violation, this Court found that the State had
no legitimite State interest in such a ruling.

Qur point is that --

JUSTI CE SCALI A: But -- but the cases that
you're using in which we insisted upon adequacy in the
sense of equal treatnment of equal people are cases in
which the effect of the State decision was to exclude
the matter from Federal -- from Federal supervision.
The matter could not conme before the Federal courts.

MR. MARSHALL: Yes, Your Honor.

JUSTI CE SCALI A: This is sonmething quite

different. This is applying atime limt. | don't see
why we have to apply the sanme rule and -- and look into
the -- whether it's not discretionary. | nean, to say

it's discretionary always nmeans that sonetines sinlar

cases may be treated differently.
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MR. MARSHALL: Yes, Your Honor, exactly.
JUSTI CE SCALIA: So |I don't know why you --
you concede that -- that we take an adequacy rule that's

used for one purpose and should apply it to a totally
di fferent situation.

MR. MARSHALL: It was the nmeritorious nature
of the clainms. And in California, nmeritorious clains
don't receive the tinme bar because there's exceptions
that take those into consideration

JUSTI CE SCALI A: But none of this is -- is a
device as is used in the cases that -- that you are
referring to that go into adequacy, a device to exclude
the Federal courts fromthe case. That's -- that's not
what's going on here, is it?

MR. MARSHALL: That's correct.

JUSTI CE BREYER: | guess if the situation
were such that a | awer who is representing a client and
has to figure out has there been too nmuch delay or not,
suppose he | ooked into the situation thoroughly and he
said, gee, | just have no idea, because half the cases
cone out one way and half of them cone out the other
way. Could he then go to the California Supreme Court
and say, Court, |ook what you have been doi ng? And
woul d the court then grant a hearing on that and

possi bly correct it?
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MR. MARSHALL: Well, in California, there's

no such evidence, but | suppose that the |lawer could --

JUSTI CE BREYER: All right. So you're
saying there is no such evidence.

MR. MARSHALL: That's correct. |In fact --

JUSTI CE BREYER: That's what | suspected
reading this. But if there were such evidence is there
a route in California that they could deal with it?

MR. MARSHALL: Certainly.

JUSTI CE BREYER:  Yes.

JUSTI CE SCALIA: But that's not a question
of adequacy, is it? |It's a question of notice.

MR. MARSHALL: That's correct, Your Honor.

JUSTI CE BREYER: Adequacy of notice, because
no notice m ght be an inadequate notice.

MR. MARSHALL: That's correct.

JUSTI CE BREYER: And if it's absolutely
di vi ded 50/50, you have no notice. You don't know what
will happen. And it isn't a rule to say, oh, this is
our rule, you don't know what w || happen.

MR. MARSHALL: W thin an area of discretion,
i ke, for exanple, the finding of whether a piece of
evi dence was hearsay, if the court down the hall finds
t he evidence should be excluded and the court in the

next room says it should be adm ssible, that isn't
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necessarily an abuse of --

JUSTICE BREYER: | agree with you, we are in
hypot heti cal, never-never land so far. But it's
possi bl e your opponents will convince us it's real | and

and not never-never | and.

CHI EF JUSTI CE ROBERTS: And for it to be
real -- just so | understand -- for it to be real, you
have to have a defense counsel, a client cones to him

with a non-frivol ous Federal habeas claim and the

def ense counsel says, | can't tell whether we're going
to be barred by this tinme rule or not. Sonme courts,
| ooks like we will; some don't. So -- what?

Of course he's going to fiile the Federa
habeas and see if it's determned to be adequate or
I nadequate, correct?

MR. MARSHALL: California' s rule is
perfectly suited to such a scenario. All that litigant
has to do is explain why they didn't bring the claim
sooner, either fromlate discovery or sone other
I npedi nent, and the substantial delay can be justified
with exactly those sorts of circunstances.

JUSTI CE KAGAN: What happens if a -- a
person in this position is trying to investigate
multiple claims at once, and sonme of themare ready to

be put before the court and others are not? How does he
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know, | ook, | really better get in there right now and
put whatever | have before the court? O, look, | have
alittle bit nore tinme in order to investigate sonme of
my claims further? How does he nmake that determ nation?

MR. MARSHALL: The Gall ego case specifically
speaks to that exact circunstance and provides that if
you have a good faith basis in investigating further
triggering facts, you may w thhold the clains that
you' ve already presented -- or prepared, to prevent
pi eceneal presentation. And that's a perfectly
accept abl e explanation in California.

JUSTI CE KAGAN: Wy is it, M. Marshall
that the -- the California courts have not been a little
bit nore transparent about what the presunptive tine
limts are? You know, |ook, it's around a year unless
have you a good reason. You know, at |east we're taking
3 years off the table.

| mean, why don't we have decisions |ike
that fromthe California courts that would -- would help
fol ks here?

MR. MARSHALL: Well, other than the Robbins
deci sion, which speaks of 5 nonths as being reasonabl e,
the court has tried to maintain a discretion-based,
circunmstantially driven analysis in which they take

different litigants into consideration. One |itigant
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may be in a maxi num security prison and only gets to go
to the library once a nonth. Another litigant may be in
a mnimum security prison; he can go to the library
every day. Those two litigants are going to be

di fferent and should be treated differently.

And if | mght reserve the remai nder of ny
tinme.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Bigel ow.

ORAL ARGUMENT OF M CHAEL B. BI GELOW
ON BEHALF OF THE RESPONDENT

MR. BIGELOW M. Chief Justice, and if it
pl ease the Court:

The adequacy inquiry is framed by asking
whet her the State rule in question is firmy established
and regularly followed. At its core is the prevention
of State courts fromdeclining to enforce Federal rights
and to mai ntain Federal authority over the protection of
constitutional rights in the Supremacy Clause. In its
brief at page 7, the State would seemto agree that a
rule is inadequate unless earlier decisions of the State
court are at |east consistent.

JUSTI CE SOTOVAYOR: Well, but what did you
present bel ow, or what has Habeas Corpus Resource Center

presented? A case with a 5-year delay where the clained
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errors are apparent on the trial record and the

appel late record, and no justification for the delay is
proffered. Those are the three semnal facts that go to
the requirements of Robbins and the other suprene

court -- other California Suprenme Court cases.

Do you have one case that's simlar where
the court went to the nerits?

MR. BI GELOW Sanders was a 5-year case
that's cited in ny brief. Jones was --

JUSTI CE SOTOVAYOR: No. Was that soneone
who nade a cl aim based on the trial and appellate record
with no justification?

MR. BIGELOW |'I| speak.to justification in
just a nmonment, if | may.

JUSTI CE SOTOVAYOR:  Unh- huh.

MR. BI GELOW And Jones was an 8-year case.
The am cus brief, the Resource Center, cited Cooper,
Duke, and Hardi man. Cooper was a 5-year case. Those
were both | AC clains which appear to -- with respect to
t he Sanders and the Jones case, | cannot -- | do not
know specifically what the claimwas as | stand here,
and | apol ogize for that. But let us |ook at
justification for just a nmoment. The justification
offered in those cases was that the habeas petitioner

was ignorant and had no counsel. Now, | will represent
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to you that, in the State of California, 99.9 percent of

the | awers -- the lawers -- 99 percent of the
petitioners who file aren't represented by counsel and
aren't lawers thenselves, and | will represent further
t hat probably 98 percent, 99 percent have no nore than a
12t h grade educati on.

JUSTI CE SCALI A: These cases that you cite,
bef ore you go any further -- are they cases in which the
California Supreme Court came out with an opinion saying
that 6 years was okay? O are they just cases where,

w t hout an opinion, the California Suprene Court went to
the nmerits?

MR. BI GELOW They are -- well, in the
Sanders case and in the Jones case, there were -- |
believe that they were decisions in -- they were
deci sions. These cases predated the Cl ark/ Robbins
situation. In the Cooper case and the Duke case, those
cases --

JUSTI CE SCALI A:  \What -- what do you nean
they were decisions, witten opinions or just went to
the nerits and decided the nmerits? Did they say
anyt hi ng about the del ay question?

MR. BI GELOW They did say sonet hi ng about
t he delay question in at |east two of the cases, well,

at least in one of the cases, the Mtchell case, which
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was a 2-year delay. They said 2 years is unreasonable,
but I didn't cite those. And | cannot speak to --

JUSTI CE SCALI A: But the other side says
that, unless there is an opinion, the reason they my
have gone to the nerits is it was just a | ot easier.

MR. Bl GELON No --

JUSTI CE SCALIA: They didn't have to worry
about it.

MR. BI GELOW To that extent, it -- it's ny
recollection they went to the nerits. They're not
silent denials, and they don't cite Cl ark/Robbins
because they predated Cl ark/Robbins. Wth respect to
t he Cooper case and Duke case, those-.l believe were
silent denials. Now -- and that's the interesting thing
about California. W are presuming -- we are presum ng
and this Court has reached that presunption -- that they
are merit denials when they are silent, but we really
don't know - -

JUSTI CE BREYER: Well, that's a puzzle to
me. | mean, Justice Scalia's question was courts al
the time -- they -- you used see all the tine they don't
deci de an issue of whether it's filed too | ate because
it's the sinplest thing just to decide the merits. |It's
the same result. And sonetinmes they don't do that. But

t hat happens often in a district court on appeal and
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triple in a suprenme court which has hundreds or

t housands of questions for review. So how do we know
that that sinple practice, which |I've never heard of as
attacked as unconstitutional -- how do we know that that
isn't what's going on?

MR. BIGELOW Well, in -- in any given year
recently, in recent history at |east, there are about
800 truly silent denials, no explanation. Now, the
State says we can't consider them because they nean
not hing. From our perspective, they have to nean
sonet hi ng, and they have to count because we don't have
the information that the litigant in this matter is --
doesn't have the sane kind of resources, for exanple,
that the State does.

JUSTI CE BREYER: All right, but that's --
they -- what's your point? Eight hundred are silent.
VWhat does that show?

MR. BI GELOW That they have got to count in
t he adequacy -- in the consistency application, they've
got to count against the Petitioner.

JUSTI CE BREYER: \Why?

MR. BI GELOW Because the Petitioner is the
one who has the resources and has the opportunity --

JUSTI CE BREYER: Well, | nean, but then you

can make any claimagainst him | mean, what |
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wonder -- maybe this is where |'mleading -- the
California Supreme Court is not the only court in
California where people file for habeas petitions, is
it?
MR. BI GELON No. The appellate court --
JUSTI CE BREYER: Yes. So why, if there's
I nconsi stency in this rule, wouldn't sonebody go | ook at
t he decisions of the appellate courts which wite their
reasons down, and then you would know whether it is
bei ng decided -- applied inconsistently or not
I nconsistently. Wy | ook at a blank wall? Wy not | ook
at people who wite opinions? And then you'll find out.
MR. BIGELOW Not all -- .not all habeas
petitions in California are filed in | ower courts.
JUSTI CE BREYER: No, of course not. But is
your claim-- are you conceding, or are you conceding,
are you denying, are you just saying nothing about
whet her the practice in this rule, applying the rule of
substantial unexcused del ay, disqualifies you for --
that's the rule, isn't it?
MR. BIGELOW That's the rule.
JUSTI CE BREYER: All right. Are you saying
it is being applied consistently or inconsistently or
you do not know - -

MR. BIGELOW It is being applied --
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JUSTI CE BREYER: -- in all courts bel ow the

California Supreme Court?

MR. BIGELOW In all courts below, | do not
know, but --

JUSTI CE BREYER: So you don't know. So what
you' ve cone -- what you've done your research on are
gquestions that cannot be answered due to the fact that a
supreme court normally doesn't say why when it denies
sonet hi ng, but you haven't |ooked into the research that
is readily obtainable, which is these are courts that
wite opinions. |Is that -- have | gotten that
correctly?

MR. BI GELOW That's --

JUSTI CE BREYER: Because if that's
correct --

MR. BI GELOW That would be a correct
st at ement .

JUSTI CE BREYER: All right. Then |I don't
see why you didn't because it would be so easy, if
you're right, to show this fromthe | ower courts, but of
course if you're wong, it wouldn't be easy, then a
bl ank wall is better than not hing.

Now, what can you say that wll disabuse ne
of the notion that | just expressed?

MR. BI GELOW The -- the | ower appellate
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courts -- there are six -- there are six district --
district courts. There are six appellate districts, |
guess, within the State -- within the State of
California and who knows how many superior courts. For
a petitioner to exam ne the holdings, the rulings in
each of those districts would be virtually inpossible.
The only one -- for a petitioner who is in prison, who
I's unrepresented by counsel, and let's not forget that
non-capi tal habeas petitioners, and this is a
non-capi tal habeas petitioner, is not represented by
counsel

JUSTI CE BREYER: No, no. But sonme are --
there's a thing called sanpling techni ques, and sanpling
techni ques are designed to limt the burden. |I'm not
saying it wouldn't be burdensone, but you have exam ned
t housands of cases. And so |'m back to my original
gquestion. And statisticians, many of whom would like to
hel p you perhaps you could find sonme, could do this for
you, | think.

MR. BIGELOW Amicus did it with respect to
the California Suprene Court.

JUSTI CE BREYER: The wrong court. And
amcus did it fromthe tinme that -- that the case was
filed, while the rule is you start the period of running

fromthe case it was reasonably -- the person should
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reasonably have known his issue, which isn't the sane
time as the tine his case was deci ded against him So,
yes.

MR. BIGELOW Well, that's an excell ent
point the Court nmakes. And it is that -- nobody in this
room nobody in this roomcan tell this -- this litigant
when his petition was filed | ate.

JUSTI CE BREYER: That's true.

MR. BI GELOW And so --

CHI EF JUSTI CE ROBERTS: Well, but everybody
-- everybody in this roomcan tell himthat he is
obligated to file the petition as pronptly as the
circunstances allow. He has conplete notice of that.
And if he wants to go and do the research and say, well,
here's one where they let it in after 5 nonths, but
here's one where they didn't leave it in after 9 nonths,
and he sits here and decides so I'mgoing to wait 9
nont hs and put my noney on that court -- that -- that is
not a scenario that's |likely to happen, right?

MR. BIGELOW That -- that -- it is not a
scenario that is likely to happen, but the construct
that the Court has -- "as pronptly as circunstances
woul d al l ow' shows up in a footnote in a capital case.
It -- that --

CHI EF JUSTI CE ROBERTS: You're not
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chal l enging that as the State rule, are you?

MR. BIGELOW That is the -- that's the
State rule that they proffer.

CH EF JUSTI CE ROBERTS: Ri ght .

MR. BIGELOW That is the rule that the
State proffers. And what |'m suggesting is that that
rule is so vague and unknown, in the context at |east of
t he habeas litigation, no one understands what that rule
means. How pronpt is pronpt?

JUSTI CE KAGAN: Well, M. Bigelow, is that
right? | take your point that nobody can say exactly
when M. Martin's clainms becanme untinely, but 5 years is
untinely, isn't it?

MR. BlI GELOW Five years is not untinely
if --

JUSTI CE KAGAN. | nean, if there's a very
good reason, but 5 years wi thout an explanation is --
why is that a hard question?

MR. BI GELOW Even with an explanation, 5
years is not beyond the pale of cases that have been
previously decided and with respect to simlarly
situated litigants. O her cases in California -- and
don't forget, please, that the -- the Habeas Corpus
Research Center took only a small sanple of a single day

and that was the day that Martin's decision cane down.
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CHI EF JUSTI CE ROBERTS: And they didn't | ook

at possible justifications at all, correct?

MR. BI GELOW There was no justification
with respect to M. Martin's petition, that's correct.

CH EF JUSTI CE ROBERTS: No, no. |'m not
aski ng about M. Martin's.

MR. BIGELOW OCh, |I'm sorry.

CHI EF JUSTI CE ROBERTS: This -- the analysis
t hat the am cus undertook sinply | ooked at the
chronological tinme. They did not consider the fact
that, for exanple, sonebody with 3 years m ght have had
an expl anation; sonmebody with 1 year m ght have not had
any. And they may view those cases as different cases.

MR. BIGELOW | -- | would disagree. |
think that they did, in fact, |ook at explanations for
delay, and a curious thing that they did find, which is
in their brief, is that even though -- cases which --

CHI EF JUSTI CE ROBERTS: Well, how did they
| ook -- did they | ook for explanations for delay when
you had the one-sentence denial ?

MR. BIGELOW | think the short answer to
that is yes, but they also | ooked at silent denials as
well. So they found that where there was no explanation
for delay, nmore of those cases were decided actually on

the nerits than cases that did offer a delay. So
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there's a -- a gross inconsistency, a gross

i nconsi stency between the need for justification of

del ay.

JUSTI CE G NSBURG:. Well, your --

CHI EF JUSTI CE ROBERTS: Well, how nuch range
are you willing to give the State? Do they have 3
nont hs' range? | nean, if you cone in and say, well,

here they were filed in 9 nonths and they were all owed,
and here they were filed in 6 nonths and they weren't
al | owed.

s that a probl em under our consistency
requirenment ?

MR. BIGELOW It wouldn't. be a problem
That would be a discretionary rule if there were
guidelines; if there were guidelines --

CHI EF JUSTI CE ROBERTS: No, it says --

MR. Bl GELOW -- sone kind of guidelines --

CHI EF JUSTI CE ROBERTS: It says "as pronptly
as the circunstances allow." And then they go back and
say there is a 3-range, a 3-nonth range.

MR. BIGELOW Ch, if they went back, with
deci sional | aw, decided the range?

CHI EF JUSTI CE ROBERTS: You do the sanme sort
of research you' ve done here, and you find out that --

that there's a 3-nonth range. Sonetines -- | nean,
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all owed at 9 nonths, and then you find cases that are
not all owed under 6 nonths.

MR. BIGELOW | would be in a lot nore
t enuous position arguing this case if there was sonme
gui dance to litigants with respect to what does
constitute a reasonable time period within which to
file. What --

JUSTI CE Gl NSBURG. And suppose -- suppose
California had a rule that said that you have to file
within 1 year of the finality of the conviction, absent
good cause for the delay. |If that were the rule that
California had, your client certainly would be untinely
and you wouldn't have a leg to stand on, right?

MR. BIGELOW |If that were the rule, the
petition would have been filed tinely.

JUSTI CE G NSBURG: Would --

MR. BI GELOW That's ny answer. Had that --
that is my answer to that question. Had that tine
peri od been known, the petition would have been filed
timely.

JUSTICE GINSBURG. But if there is a
requi rement of pronpt -- as pronptly as circunstances
permt, wouldn't a person know that 5 years is not as

pronmpt as circunstances permtted?
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MR. Bl GELOW There has -- ny answer is no,
because in California there are no guidelines. That
cane in the Clark decision, which was 1993, and not hi ng
has been decided in the State of California to define,
to clarify, to narrow what constitutes "pronptly." What
constitutes "pronptly."

JUSTI CE KAGAN: VWhy was this petition not
filed for 5 years?

MR. BIGELOW |'m sorry.

JUSTI CE KAGAN: \Why -- why was this petition
not filed for 5 years?

MR. BIGELOW The record is -- does not
speak to that point specifically.

JUSTI CE G NSBURG: But didn't this conme

about because it was returned? This was not -- |'m
t hi nki ng about -- he didn't -- he didn't nake any claim
that he was -- he was diligent.

MR. BIGELON |'m sorry.
JUSTI CE GINSBURG: He didn't make any claim
that he was diligent in filing it 5 years |ate.

MR. BI GELOW There were no cl ai ns made

excusing the -- excusing the filing at that tine period.
JUSTI CE SCALI A: Let's assunme that -- that
California had just adopted this -- this rule that

habeas petitions have to be filed as pronptly as
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circunstances permt. They've just brand-new adopted
it, and you're the |lawer for sonebody who says, you
know, | think I'"mgoing to wait 5 years.

Don't you think that even if there were no
California | aw on the subject, you would know that his
habeas claimis going to be denied?

MR. BIGELOW If this were a --

JUSTI CE SCALI A: Do you really need case | aw
to tell you that 5 years is not as pronmptly as
ci rcunstances permt when you -- when you have no
justification?

MR. Bl GELOW Deci sional law is what our
systemis all about, Your Honor.

JUSTI CE SCALIA: Onh, so you can't have a
first case?

MR. BIGELOW No, | think you can. | think
you can have a first case so long as -- so long as the
standard itself is not so vague --

JUSTI CE SCALI A: Oh, okay.

MR. BIGELOW -- that reasonable -- that
reasonabl e nen are able -- so long as reasonable nen are
abl e to understand the standard.

JUSTI CE SCALI A:  You think reasonabl e nen
di ffer about 5 years?

MR. Bl GELOW Wl --
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JUSTI CE KAGAN: M. Bigelow, isn't this

simlar to the rule that governed Federal habeas review
prior to AEDPA?

MR, Bl GELOW Wl --

JUSTI CE KAGAN: A simlar kind of delay
st andard, whatever "del ay" neans.

MR. BIGELOW No, if | recall, the standard
was prejudicial delay. |If | recall correctly. And
prejudicial delay, if I"mcorrect, is a quantifiable
standard. It is a standard that had, over the years,
cone to be understood. There was a -- a shared
expectation with what prejudice enconpassed. And so
yes, it's simlar, but it's not exact. It's not the
standard in California.

And if | may, California clearly understands
that case |aw can offer guidance to litigants. In In re
Harris, a case cited by -- by both of us, by both
parties, the State of California was concerned about the
Wal terus rule, which is another procedural bar. And it
went on to -- it acknow edged that it wasn't clear at
that time, and it went on to explain what the Wil terus
rule was all about and why it was needed.

I n anot her case, nore recently, the State of
California -- a case not cited, the Kelly case; it's a

2006 case -- the California Supreme Court directed its
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| ower courts over which it supervises to provide greater
detail in their analysis of Wende briefs, which is the
State's alternative to the Anders brief, in order to
provi de guidance to litigants, to provide guidance to
justices, and to -- to provide guidance to the Federal
courts who nmay be call ed upon to determ ne procedural
bars.

CHI EF JUSTI CE ROBERTS: Now, | understand
that you'd have a nuch stronger case if you were dealing
with a judge-mde rule about tinmeliness, if the courts,
on their own authority, said, |ook, we're not going to
| ook at things that are filed 4 years | ate because that
prejudices the State, it prejudices us, et cetera.

But here you have sonething different. You
have a rule, right? An established rule: pronptly as
the circunstances all ow.

MR. Bl GELOW Judge- nade.

CHI EF JUSTI CE ROBERTS: Judge-made, but it's
been around for a long time. This isn't a new rule
that's just com ng in.

MR. BIGELOW So a rule in a footnote in a
capital case.

CHI EF JUSTI CE ROBERTS: Well, let ne get
back. | tried to -- when you made that point earlier,

wanted to follow up on it. Your claimis not that you
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don't know or defendants in California don't know that
the rule is "as pronptly as the circunstances allow, " do
you?

MR. Bl GELOW  No.

CHI EF JUSTI CE ROBERTS: No. | thought you
had fair notice of that rule.

MR. Bl GELOW  Yes.

CHI EF JUSTI CE ROBERTS: Ckay.

MR. BI GELOW Just not the paraneters of the
rule. And the paranmeters of the rule, the guidelines
whi ch gui de judges, which guide litigants, is just
sinmply not there in California, either with respect to
that rule or with respect to substant.i al del ay.

JUSTICE ALITO Isn't your argunent that the
California tineliness rule was never an adequate rul e,
never can proceed, never can bar consideration of a
Federal cl ainf

MR. BIGELOW The -- had the -- never. Had
the rul e been applied even-handedly, had the rule been
applied consistently, it would certainly be nore
adequate. However, and getting back to Justice Scalia's
point, it has never been fairly defined, so it does not
clearly --

JUSTICE ALITG What if M. Wl ker had

waited 20 years; would it still be inadequate as to hinf
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MR. BIGELON In -- that's not -- that's not
this case. The rule hasn't been -- the rule has not
been thoroughly set out, at -- at |east the guidelines

haven't been set, and it m ght be --

JUSTI CE GI NSBURG. Well, why can't you take
the brackets of -- what was it, 5 nmonths is reasonable
time; 18 nonths is not a reasonable tinme? M. Mrtin
falls outside of the 18 nonths.

MR. BI GELOW Certainly, one -- one could do

that, but that hasn't been established as the brackets,

and it is, after all, California' s rule. And it is
California that -- which needs to make that
det erm nati on. Now, it's -- it's not. as if California

hadn't actually tried to do that.

JUSTI CE G NSBURG. | thought there was a
deci sion that said 18 nonths is too | ong.

MR. BI GELOW Not a decision that said that.
These were extrapolated -- no, | beg your pardon.

JUSTI CE GI NSBURG. There was a decision that
said 18 nonths is too |ong.

MR. BI GELOW There was a decision that said
a 16-nonth period, but that was pre-Clark. That was a
pre-Clark decision that actually did say 16 nonths after
all is not a particularly long period of time. And

anot her decision -- | beg your -- | beg the Court's
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pardon -- another decision said that 2 years wasn't a
particularly |long period of tine.

But those are -- those are pre-Clark
decisions, if you will, and this case is relying upon --
or the State, rather, is relying on what has cone after
-- after Clark with respect to its "as pronptly as the
ci rcunst ances should allow "

But the other point that I would like to
make, it's not as if the State of California doesn't
understand the need for a finite period of tine to
provi de guidance to -- to all parties. In -- in
Saffold, the State requested this Court presune a filing
period. | think it was -- | want to.say 60 days. More
recently in Chavez, a filing period was requested to be
presumed, again by the State.

And both occasions, this -- this Court
declined because it isn't this Court's prerogative to
set rules for the State. What this Court did do is it
certified the question to the State of California, or
they asked the Ninth Circuit at |least to certify the
guestion to the State of California. The Ninth Circuit
did exactly as this Court asked it to do and certified
the question, and the State of California said: W're
not going to tell you what a tineliness period is.

Now, that does not help pro se litigants
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wi th m niml education, wthout benefit of counsel, who
are the vast mpjority of habeas petitioners in the State
of California.

JUSTI CE ALI TO How many - -

MR. Bl GELOW They --

JUSTICE ALITO How may of these petitions
are filed each year in the California Supreme Court?

MR. BI GELOW  Approximately 2,500, give or
t ake.

JUSTI CE ALI TGO  Approxi mately what ?

MR. BI GELOW  Approxi mately 2,500, based on
a Lexi sNexis kind of search.

JUSTICE ALITO Wth that many petitions, is
there any possibility that a nultifactor test such as
the one that California is applying could be applied
with any degree of regularity, unless there's sone sort
of secret internal guidelines that are being applied by
the California Suprene Court in deciding this?

MR. BIGELOW That's the problem That's
the problem The test that is applied wthout

gui del i nes, without any kind of guidelines. Judicial

di scretion -- judicial discretion is infornmed
di scretion; it is not discretion -- it's -- it's
judgment pursuant to known guidelines. It is not a

judgnment issued pursuant to inclination.
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And the concern is that with this kind of
anor phous standard, inconsistent and arbitrary
application is inpossible to enforce.

JUSTI CE BREYER: But it's Iike having rules;
when you have rul es and say 60 days or 90 days, you find
| npossi bl e cases that you should have heard because it
was the 91st day or it was the 92nd day, and then you
gi ve the people equitable discretion to depart fromit,
and pretty soon you get litigation over that. | nean,
there's no perfect system

MR. BI GELOW Discretion to depart froma
rule that has been violated is one thing. Here, there
is no quantifiable or known paraneters wthin which
di scretion --

JUSTI CE SOTOVAYOR: So is the solution for
California to say, if you delay nore than a year from
when you shoul d have known, you're barred except we'l
excuse it for any nunber of reasons?

MR. BI GELOW Certainly, and --

JUSTI CE SOTOVAYOR: That woul d be a
regularly and consistently applied rule in your m nd?

MR. BI GELOW Wl --

JUSTI CE SOTOVAYOR: That woul d be enough?

MR. BIGELOW It -- it wouldn't necessarily

be consistently applied until we're down the road and we
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| earn how consistently it has, in fact, been applied,
but certainly it would be -- it would be an appropriate
rule.

JUSTI CE SCALI A: You may be -- you'd better
be careful about what you wi sh for because | am not sure
that the kind of systemthat's being proposed is going
to be better for habeas applicants than the one that
California now has. W really don't know that, do we?

MR. BIGELOW We -- if -- if we collectively
screaned and yell ed when AEDPA passed with its 1-year
statute of limtations, we've learned to live with it,
and we neet the deadlines because we know what the
deadl i nes are.

JUSTI CE SOTOVAYOR: And pro se litigants who
don't know deadlines generally are going to live with
knowi ng that -- what?

MR. BI GELOW They' ve got a better chance of
-- they've got a better chance of neeting deadlines if
t hey know what those deadlines are, and there's nothing
to take -- there is nothing to take the flexibility from
the California Suprene Court if there is a deadline.

But the --

JUSTI CE BREYER: Well, what about -- that's

why | go back to the |ower courts. |If there really is a

probl em here, why woul dn't the bar | ook into how well
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this practice is working in the |lower courts and find
out, well, what is the practice? How do they use it?
Do we want nore flexibility? Do we want nore definite
rules? That's -- | agree that you put your finger on a

problem an inportant problem I'mnot at all certain
that the one systemis better or required or conpul sory.

MR. BIGELOW The red light is going to go
on in an about a mnute. Let ne answer it this way:
The nost powerful court probably in the world requested
clarification of the rule and didn't get it. | don't
know who el se is going to.

Unl ess there are other questions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Marshall, you have 4 m nutes renaining.

REBUTTAL ARGUMENT OF TODD MARSHALL

ON BEHALF OF THE PETI TI ONERS

MR. MARSHALL: This Court has explained, in
Dugger v. Adans, that a handful of inconsistent cases do
not underm ne the adequacy inquiry, and unless the
I nconsi stency beconmes so profound that it underm nes
fair notice, it should not matter that there are sone
different rulings that can be shown. There's no reason
to think that a rule that has a bright deadline and then
takes into considerations after the deadline is sonmehow

preferable to a rule that takes into considerations
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di scretionary circunstances in the first instance.

And unl ess there are any further
questions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 11:59 a.m, the case in the

above-entitled matter was submtted.)
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