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PROCEEDI NGS
(10: 09 a.m)

CH EF JUSTI CE ROBERTS: W' Il hear
argunment this norning in Case 09-337, Krupski v. Costa
Crociere, S.p. A

M. Bendure.

ORAL ARGUMENT OF MARK R BENDURE

ON BEHALF OF THE PETI TI ONER

MR. BENDURE: M. Chief Justice, and may it
pl ease the Court:

Thi s case revol ves around Rule 15(c) (1) (0O
of the Federal Rules of Civil Procedure. In pertinent
part, if two subsections are -- are satisfied, the rule
permts relation back of an anendnent addi ng a new
defendant after expiration of the limtations period.

The courts bel ow found, and Respondent does
not question, that we satisfied the first subsection:
Notice and no prejudice. That arose fromthe service of
the original conplaint upon Costa Crui se, the agent and
corporate affiliate represented by the sane attorney as
Respondent Costa Croci ere.

JUSTI CE G NSBURG Do you know, M. Bendure,
what exactly the corporate relationship was between the
two?

MR, BENDURE: No, Your Honor, not the
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corporate relation. The functional relationship as
described in the affidavit is that Costa Cruise is the
booki ng agent for Costa Crociere. And for the notice
procedure, according to the affidavit of M. Klutz,
Costa Crui se engaged the I RSI adjustnent service to
resolve clainms arising on the ship. So in that respect
it was also, in our view, an agent of Costa Crociere.
But the specific corporate relationship is not known.

JUSTI CE G NSBURG.  Thank you.

MR. BENDURE: Because of that tinely service
on Costa Cruise, we satisfied the first subsection. And
as this Court noted in Schiavone, tinely service on one
def endant nay serve to give inputed notice to a rel ated
def endant, which is what we have here.

CHI EF JUSTI CE ROBERTS: Counsel, your --
your client tripped over the cable, right?

MR. BENDURE: Correct.

CHI EF JUSTI CE ROBERTS: What if the case
were there were two peopl e behind her and she was
pushed? And she didn't know which one pushed her, Jones
or Smth. So she sues Jones, and Smth knows all about
it because, of course, he's a key wi tness or whatever.
Can he be substituted | ater on because he was the person
she shoul d have sued?

MR. BENDURE: |If you're tal king about a |ack
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of know edge of the real nanme, probably --

CH EF JUSTI CE ROBERTS: Not just the real

name. |It's not that Jones pushed her, but his real nane
Is Johnson. It's that Jones -- whoever pushed her;
forget -- but one guy --

(Laughter.)

CH EF JUSTI CE ROBERTS: One of the people pushed
her, and she naned that -- she naned the other person. She
made a m stake about who pushed her. Can they have
substitution in that case?

MR. BENDURE: | would say yes, because --
again, assumng that all of the other criteria are
sati sfied.

CH EF JUSTI CE ROBERTS: Yes. The non-pusher
has notice --

MR. BENDURE: Yes.

CHI EF JUSTI CE ROBERTS: -- and everything el se.
But there’s no relationship between the two of them

MR, BENDURE: It's -- it's obviously a
slightly different and nore difficult case from our
perspective, but what | think is critical is the status
that's involved. 1In this particular case, the suit was
filed against the vessel operator, and that vesse
operator was identified as Costa Crui se, when we know

that the actual identity was Costa Crociere.
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JUSTI CE G NSBURG  \What was the first --
when was your first notice of that? | nean, it was on
the first page of the ticket, but the answer canme after
the statute of limtations. Ws that your first notice
that there was this different entity, or did you know
that earlier?

MR. BENDURE: It was -- we say that was the
first notice. Now, the circuit court used an inputed
know edge rationale to suggest that the inclusion of the
nanme "Costa Crociere” within the definitions section
gave us what | would call constructive notice. But in
ternms of actual know edge that -- that we had sued the
wrong party, it was the answer which was filed after --

JUSTI CE SCALIA: Well, you don't -- | didn't
understand you to deny that the ticket nade it very
cl ear who operated the ship.

MR. BENDURE: |'m not sure --

JUSTI CE SCALIA: Do you contest that?

MR. BENDURE: | contest that it nmakes it
very clear, but | don't contest that one could concl ude
that that provided constructive notice, that if read
carefully one m ght infer.

JUSTI CE SCALIA: Well, why not? Don't you
read the contract carefully before you bring a lawsuit?

MR, BENDURE: Well, actually it was under
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definitions. And according to the definit

Crociere fell

the steward, the ship itself, any --

are contesting or you' re not contesting that

within the sane definition of

i ons,

Cost a

"carrier"

JUSTI CE SCALIA: So you are -- you either

fromthe ticket. | had assuned it was clear fromthe

ticket.

that it's clear. | amagreeing that it provides

constructive notice fromwhich one m ght

MR. BENDURE: |'mnot -- | amnot agreeing

Not cl ear, but discernible.

JUSTI CE SCALIA: So you had --

had noti ce even before the suit was fil ed.

the --

it was on the ticket.

so then you

i nfer that.

It was on

as

it's clear

MR. BENDURE: W had what the circuit court

referred to as “inputed know edge.” Now,

a --

JUSTICE GNSBURG Did the --

| think there's

did the nane

show up any place other than page 1 of the general

condi ti

Honor .

what ?

ons of passage?

MR. BENDURE: | don't believe

so, Your

JUSTICE G NSBURG That's -- and this is

An 11-page, very small print --

MR BENDURE: It's an 11-page,
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docunent. And one thing that bears nention is that
reference i s under the designation "Definitions,"”
because Respondent nmakes sone hay out of the fact that
we conplied with other requirenents which are under a

di fferent headi ng which says "Limtations of liability."

But what we al so had was that we purchased
the ticket fromCosta Cruise; it was sent by Costa
Cruise. W had the pre-suit notice sent to Costa
Crui se, responded by the -- the gentl eman under the
headi ng "Costa" that says "clains adm nistrator for
Costa Cruise.” So there was certainly what | would call
conflicting informati on at best about which was the nane
of the actual vessel operator.

JUSTI CE SCALIA: Not -- not if you read the
definitions on page 1. And if you are not going to read
all 11 pages before you file suit, | would think you
woul d at | east read page 1. And that, it seens to ne,
made it clear.

MR. BENDURE: Well, it -- well, under the
sane definition, the steward would be a carrier every
bit as nmuch as Costa Crociere, S.p.A So it seens to ne
by that reasoning you could conclude that the steward or
the janitor is the vessel operator because they are
i kew se defined as the carrier in that definitiona

secti on.
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And, in fact, it also includes the vesse
itself within the definition. So let's assune that ny
client had, instead of suing Costa Cruise, sued Costa
Magi ca, the nane of the vessel itself. Mst of the
cases would say that an anendnent |ike that to add the
actual nanme, once you have identified the status of the
def endant you seek to sue, falls within the
subsection (ii), which is addressed primarily to the
constructive notice of the defendant, that they knew or
shoul d have known that they would have been brought in
the suit but for a m stake concerning the proper party's
identity.

But the general focus of that second subsection,
| think, is to ook to whether this defendant knew or
shoul d have known that it was the intended target.

JUSTI CE KENNEDY: Let ne -- |’ ve been
t hi nki ng about the Chief Justice's question where the two
peopl e are pushed and you don't know which person -- or
two people fired the shotgun, and there’s only one pellet,
and you don't know which gun the pellet came from |In
that case, | think we could stipulate that even by
reasonabl e i nquiry, you wouldn't know.

In your case, | think the -- and | think the
difference in the case is that "reasonable inquiry"

nmeans you shoul d have known. So now we have a rul e that
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excuses sonet hing you shoul d have known but doesn't
excuse sonething you -- you couldn't have known, which
seens odd. And because it's odd, therefore, maybe
that's why it only applies to clerical errors.

MR, BENDURE: Well, actually when it tal ks
of m stake, it seens to nme that the very notion of
m st ake connotes error. | | ooked at a coupl e of
definitions, dictionary definitions. Merriam Wbster's
defines a m stake as, quote, "a wong judgnent" or,
quote, "a wong action or statenment proceeding from
faulty judgnent, inadequate know edge, or inattention."”
So, at least in that colloquial sense, the very nature of
m st ake i nplies sone neasure of bl amewort hi ness.

And, indeed, it's hard to conceive of a
m stake that couldn't be avoided. And | think that's
the problemw th | ooking to the ticket, because what the
definition on the ticket essentially says is: Wth due
di |l i gence, you m ght have avoi ded the m st ake.

But in ny view, and | think in the view of
the | anguage of the rule, that doesn't change the very
nature of it as being a m stake.

JUSTI CE SOTOVAYOR:  Counsel --

MR. BENDURE: Certainly.

JUSTI CE SOTOVAYOR: -- assune | accept
your argunent, and | amthe crui se operator -- the
10
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crui se owner, cruise ship ower, and |I | ook at the
conplaint, and | say: | think they really neant ne,
but -- I think. Now, within the 4(nm) period, which is

the period in which | am supposed to reasonably know
that | woul d have been naned absent a m stake, here an
answer is filed, and you are told there is a m stake,
and you don't correct the m stake. What concl usion
woul d a reasonabl e person at that second juncture nake
about whet her you nmade a m stake or not?

MR. BENDURE: | think --

JUSTI CE SOTOVAYOR:  And | think that's what
the issue is here, which is, assum ng the conpl ai nt
could be read as a m stake during the 4(n) period,
wasn't that m stake corrected, and you refused or failed
to act?

MR. BENDURE: Let ne respond both legally
and factually. Legally, I submt that it doesn't nmake a
di fference because under the text of the rule if during
that 4(m period they had the know edge that you're
suggesting and whi ch woul d be suggested by the
Respondent when they say, | think, if you had filed the
anended conplaint and served it a nonth after the answer,
it would have been tinely, we would have done it.

That acknowl edges that there was a m st ake,

and once there is a mstake, if during that 120-day
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period they knew or should have known that it woul d have
been brought against them but for the m stake, that

know edge doesn't evaporate by |ater events, as long as
there is know edge during that period.

JUSTI CE SOTOVAYOR: That makes so little
sense to ne. Here | think -- and for the foll ow ng
reason: You seriously | don't think could contend that
i f you had sought to anend a year l|later, that that woul d
have been tinely, correct?

MR. BENDURE: Correct.

JUSTI CE SOTOVAYOR:  All right. But putting
asi de prejudice --

MR. BENDURE: (kay.

JUSTI CE SOTOVAYOR: -- what the | ower court
sai d was because your del ay speaks to a choice, that
that's the only thing a reasonabl e def endant woul d have
assumed, that having been told that you sued the wong
party and you continued in that action, that that's what
you intended to do, to sue that wong party.

MR. BENDURE: Let ne point out factually --
and | did not stress it in nmy brief. The answer was
filed on February 25th. Twenty-three days |ater, on
March 20th, the court entered a scheduling order which
said: You have until the end of June to amend your

conplaint to add parties.
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So it seens to ne that a defendant faced
with a court order that says the tine for amendnent
extends till the end of June would not be draw ng any
conclusions that the plaintiff's state of m nd had
changed. And one difficulty with trying to | ook at
di fferent points during the 120-day period is that it
seens to me you' d have a constantly noving target.

If you say that we satisfied 120(m at one
point in time but sonehow that's not enough and at a
| ater point in time maybe they didn't know it any nore,
and then perhaps | guess in theory you could have them
again -- if we had sent thema letter even after that and
said, you know, we really did nean it, and then for sone
reason they concl uded otherw se, you' d have a constantly
noving target. And that's --

JUSTI CE G NSBURG M. Bendure, would you
explain one factual matter to ne? | m ght have gotten
this wong, but | thought the answer was filed after the
1 year had run.

MR. BENDURE: It had. It had.

JUSTI CE G NSBURG  So when the answer was
filed it was too late for you to cone within the statute
of limtations.

MR, BENDURE: Absolutely true.

JUSTI CE G NSBURG And | thought that woul d be

13
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the answer that you would give to Justice Sotomayor,
because when you got the answer -- which was filed after
how many days?

MR. BENDURE: It was filed | think 24 days
after the conplaint.

JUSTICE G NSBURG |If you had gotten that a
few days earlier, you could have anended, and then we
woul dn' t be here.

MR. BENDURE: That's certainly true, Your
Honor. And | think it also --

JUSTI CE SOTOVAYOR: |I'msorry. You have
120 days to anmend, don't you, fromthe filing of the
conpl ai nt ?

MR. BENDURE: No, Your Honor. The 120 days
is the tine frane for the notice to the defendant.

JUSTI CE SOTOVAYCR: R ght.

MR. BENDURE: It -- 120 days after the anended

conplaint is our tine for service of the anended --

JUSTI CE SOTOVAYCR:  Conpl ai nt ..

VR. BENDURE: -- conplaint on the new def endant.
But | think the point that is raised by Justice G nsburg is

this: Once we find out and the Iimtation period has al ready

expired, school's out. If we tried to anend i nmedi ately
thereafter -- if we hadn't nmade a m stake -- we couldn't

anmend 1 day after expiration of the limtation period.
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So if we had acted i medi ately, we still
don't get relation back unless we've satisfied the two
criteria of the subsections. But if we do satisfy those
within the 120-day period, then we fall in the safe
haven provided by the rul e whether the anendnent itself
occurs 1 week, 3 weeks, or 7 weeks afterwards. That --

JUSTICE G NSBURG. But the basic point is
the answer didn't cone in until you were already out
under the statute of limtations.

MR. BENDURE: Correct.

JUSTICE G NSBURG So fromtheir point of
view, nothing else matters; you were out when they filed
their answer, and you could do nothing to cure that.

MR. BENDURE: W could do nothing to, as a
matter of right, file within the [imtation period.

JUSTI CE KENNEDY: Did your anended conpl ai nt
contain any new and material allegations other than the
name correction?

MR. BENDURE: It actually was a second
count, but it was the sane allegations agai nst Costa
Crociere that had been made agai nst Costa Cruise. W
did not anmend the theories of liability. And, again,
getting back to the question of status and theories, |
think that's the critical distinction between this case

and the cases they rely upon, |Ish Yerushal ayi m and
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things |like that, where you're changing from an

I ndi vi dual defendant to an institutional defendant or
vice versa on a different theory. And, of course, you
couldn't m stake an individual for an institution.

And that | think is the |line of demarcation
that we're asking the Court to draw, and it explains
why in the lower courts the decisions which present our
paradigmall or virtually all allow relation back;
wher eas, those that seek to anmend a change from an
i ndividual to a corporation or vice versa often don't
permt relation back.

JUSTI CE SCALI A: | thought that the only
condition was that it had to arise out of the sane event
or transaction, which would give you nmuch nore running
roomthan -- than what you assert.

MR. BENDURE: Only if you' re anendi ng
agai nst the sane defendant. |f you are adding a new
def endant, you have to satisfy (i) and (ii), which | ook
to the notice and reason to know of the new defendant.

JUSTICE G NSBURG M. Bendure, in addition
to the mailing of the ticket -- the mailing of the
ticket cane; it said "Costa Cruise" -- were there any
ot her connections between the plaintiff passenger and
Costa Crui se beyond the ticket comng in an envel ope

that says "Costa Cruise"?
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MR. BENDURE: There was the -- the pre-suit
clainms notice which was sent to Costa Cruise at the
Fl ori da address, in attenpted conpliance with the
provi sion of the ticket which says you nust file notice
to the carrier before filing suit. And you have to do
that within 185 days.

So we not only got the ticket from Costa
Cruise -- we bought it fromCosta Cruise -- the ticket
itself, if you look at I think it's 25a of the
appendi x to the petition for certiorari, thereis a
prom nent page which says "Costa Crui se, cruise conpany"
next to a picture of the vessel. So we have that.

Then when we filed the notice, we sent it to
Costa Cruise, we get a letter back froma person who
clainms to be in a position to resolve the liability of
the vessel over -- owner, signed by himas clains
adm ni strator for Costa Crui se.

Those are the things -- oh, and then we
have, prior to the commencenent of suit, the
I nternet investigation about which Florida conpany is
regi stered to do business in the State of M chigan, and
we | ook at the Costa Cruise Wb site, which says: "Costa
Crociere with several offices in several countries,
United States office, Costa Cruise, Florida."

So those are sonme of the things which give

17
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rise to the m stake --

JUSTI CE SCALIA: M. Bendure, can -- can
come back to your -- I"'mnot sure why it matters, but it
seens to nme you're giving too narrow an interpretation
and | would not |ike our opinion to read any nore
narrowy than the statute all ows.

It seens to ne that if you assert a
different claimarising out of the sanme transaction, you
woul d be able to anend. If you will look at (c)(1)(0O,
which is what you' re asserting here, right? (Q(1)(0O
says, “the anendnent changes the party or the nam ng of
party against whomthe claimis asserted, if Rule
15(c)(1)(B) is satisfied.” Then you go back to (1)(B)
and it says, “the anendnent asserts a claimor defense
that arose out of the conduct, transaction, or occurrence
set out.”

It doesn't say it has to be the sane claim

MR, BENDURE: There’s no question we
satisfy that. Everybody agrees.

JUSTI CE SCALIA: | understand that. That's
why | don't understand why you' re arguing a nore
narrow -- a nore narrow i nterpretation

MR. BENDURE: Because |'’mforced to --

JUSTICE SCALIA: It seens to me you' re hone

free wwth (B)
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MR, BENDURE: Unfortunately, (C) then goes
on and says: "And if, within the period provided," (i)
and (ii). So --

JUSTI CE SCALIA: Onh, yes, but -- but those
are the only things we -- we have to argue about.

MR. BENDURE: That's correct.

JUSTI CE SCALI A: There’s no doubt that you
are asserting -- even if you were asserting a different
claim it certainly arose out of the sanme transaction or
event, didn't it?

MR. BENDURE: Certainly. No question about

t hat .

JUSTI CE SCALI A: Ckay.

MR. BENDURE: If the Court doesn't have any
addi tional questions at this tine, I'd like to reserve

the remainder of ny tinme for rebuttal.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M. d azier
ORAL ARGUMENT OF ROBERT S. GLAZI ER
ON BEHALF OF THE RESPONDENT
MR. GLAZIER M. Chief Justice, and may it
pl ease the Court:
There are, we suggest, two issues before the
Court: The first is the |legal question of whether a

plaintiff's know edge about the identity of the proper
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party can preclude a finding that there was a m stake
concerning the identity of the proper party. That, we
suggest, is in sone ways the easier issue, because there
are -- there’'s abundant authority fromthe circuit
courts of appeal and fromthis Court in Nelson v. Adans
USA, where the Court said the rule requires a m stake.
In that case, there was no m st ake.

JUSTICE G NSBURG M. dazier --

JUSTICE BREYER. It's no mstake if you
happen to know it, if you happen to know who the right
party is?

MR. GLAZIER. Correct. And --

JUSTI CE BREYER:  Ever?

MR, GLAZI ER  Yes.

JUSTI CE BREYER: Have you ever driven a car

where your wife has said turn |eft and you' ve turned

right?

(Laughter.)

JUSTI CE BREYER Has that ever happened to
you?

MR G.AZIER  Yes.

JUSTI CE BREYER: Was there anything you
didn't know?

MR GLAZIER What the facts are here, Your
Honor - -

20
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JUSTI CE BREYER: No, |'m asking about this
question, ny hypothetical.

MR GLAZIER  You know --

(Laughter.)

JUSTI CE BREYER: Was there anything you
didn't know?

MR. GLAZIER. There is nothing that you did

not know.

JUSTICE BREYER Correct. Did you do it by
m st ake? Yes, of course, you did. It's happened to
every human being. There are mllions of instances in

whi ch peopl e do things by m stake where, in fact --

JUSTI CE SCALIA: | think your wife made a
m stake. | don't think you nmade a m st ake.

(Laughter.)

JUSTI CE BREYER No, ny wi fe does not nake
m st akes.

(Laughter.)

MR GLAZIER | think --

JUSTI CE BREYER | make m st akes, and
sonetinmes | make m stakes knowing all the facts, and so
do you and so does everybody else. So | never heard of
this thing that you can't nake a m stake knowi ng all the
facts. But anyway, here we have a person who didn't

know all the facts. Wat the judge says is he should
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have known all the facts.

Where in the record does he say he did know
all the facts?

MR GLAZIER \Were -- in three different
times the plaintiff was informed of the facts. But |et
nme say on the --

JUSTICE BREYER That's a different matter.
M wfe told ne to turn left and | turned right, okay?
But | didn't take it in.

MR GLAZIER Well --

JUSTICE BREYER So that's a different
matter. \Were does it say that he did know the facts as
opposed to he should have known the facts?

MR GLAZIER The circuit court refers --
tal ks about inputed know edge. W disavow that. There
was no need for inputed know edge in this case. Wat
I mput es knowl edge i s sonmeone who does not have
know edge. Courts and | awers make that up. |If you
don't have know edge --

JUSTICE BREYER: | just want the citations
to the page. | wasn't challenging you. | just wanted
the citations to the page --

MR GLAZIER There are --

JUSTI CE BREYER -- where there’s a finding

that, in fact, he knew that this conpany called "Costa
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Cruise"” in ltalian is the sane as the conpany call ed
"Costa Cruise" in English? | take it "Crociere" neans
"cruise."

MR. GLAZIER. They are -- they're separate
cor porations.

JUSTI CE BREYER: Yes, yes. One is called
"Costa Cruise" in Italian and one is called "Costa
Cruise" in English. And I just want to know where it
says in the record that the client or he, the | awer,
actual ly knew, actually knew that he shoul d have sued
the one that spells its nane in Italian?

MR, GLAZIER. They are separate
corporations. There's nothing in the record that says --

JUSTICE BREYER: | didn't ask you that
guestion. |I'masking for a record citation as to where
there is a finding that this particular plaintiff knew
that the Italian conpany called "Costa Cruise" was in
fact the one he should have sued?

MR. GLAZIER There is a finding --

JUSTICE BREYER. I'll wite them down and
| ook at them |l ater.

MR. GLAZIER. The finding on page 19a of the
district court opinion says --

JUSTI CE SCALI A: 19a of the petition?

MR. GLAZIER. 19a of the cert petition
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says "Her failure to tinely nam ng Costa Crociere,
S.p. A as defendant."”

JUSTI CE BREYER: | thought what the district
court said was “inpute” the know edge.

MR GLAZIER No. No, the district court
did not inpute know edge, and this is an inportant
point. The circuit court inputed know edge, and --

JUSTI CE BREYER: \Were does it say that?
Were does it say that on 19a?

MR. GLAZIER 19a -- it's not precisely it,

but it says, "Her failure to tinely naned Costa Crociere

as defendant was not the result of a mstake.” It does not

specifically say --

JUSTICE BREYER Well, | -- | know. | would
say in reading this, that both courts have nade the npst
el ementary m stake of the English | anguage in thinking
that when a person doesn't know sonethi ng but shoul d
have known it, that that’s inconsistent with a m stake.
That's the very definition of a m stake.

MR, GLAZIER  Your Honor --

JUSTI CE BREYER: Now, all | want is sone
citation fromyou that shows that isn't what they
t hought .

MR GLAZIER Well, the best | can do is the

conclusion that there is not a m stake. But | -- | need
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to --

JUSTI CE BREYER: Wl |, that's the concl usion,
and when | read two sentences down, it said they may have
had constructive know edge. The word "constructive" to
me, when | hear | want to run out the door, because what

the word "constructive" to ne neans is not know edge.

MR CGLAZIER 1'd like to --

JUSTI CE SCALIA: I'msorry. | -- 1 amnot
followng it. Wuere -- where -- where --

JUSTI CE BREYER: |' m on page 19a.

JUSTI CE SCALIA: Yes. But he's talking
about constructive notice --

JUSTI CE BREYER:  Constructive notice.

JUSTI CE SCALIA: -- by -- by the defendant,
not constructive know edge by the --

JUSTICE BREYER Al right. Then what is --
where is the page that it says that the plaintiff had actual
as opposed to inputed, know edge?

MR GAZIER The -- there -- there is not
t hat sentence --

JUSTI CE BREYER:  Ckay.

MR GAZIER -- in the opinion. Wat there
is, is the plaintiff nade a conscious choi ce.

The facts of the case are, first of all,

before the lawsuit is filed the plaintiff has the
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ticket. There is no doubt, no doubt whatsoever, that
the plaintiff or her attorney read --

JUSTICE G NSBURG |Is there any other than
that one page on the ticket, that against the mailing
envel opes that she got that say "Costa Cruise" -- is
there anything in the entire record other than that
definition page that includes carrier, that includes
steward, anything else that tips her off that this is a
di fferent corporation?

MR. GLAZIER There are three different
pi eces of evidence. The first is the ticket. The
ticket defines carrier as Costa Crociere. It is the
only entity stated by nane --

JUSTI CE SCALIA: It says it includes
stewards. What do you -- what do you say to that?

MR GAZIER |I'msorry. | didn't --

JUSTI CE SCALIA: It includes the stewards on
the boat, according to your -- your friend.

MR GLAZIER It lists one entity by nane,
Costa Crociere, and lists others by role. Now, there
may be sone di spute over whether --

JUSTI CE SOTOVAYOR: So why can't Costa
Crui se be perceived to hold one of those rol es?

MR. GLAZIER Well, one m ght argue that

there m ght be a nunber of different entities that m ght
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be a carrier, but there is only one entity which is
clearly the carrier, indisputably a carrier.

JUSTICE G NSBURG What is the relationship
bet ween t hose corporations?

MR. GLAZIER. Costa Crociere is, | believe,
one | evel renoved an owner of Costa Cruise Lines. Costa
Crociere operates around the world. They have different
conpani es that operate as sales and marketing agents in
di fferent regions.

JUSTICE G NSBURG. But are they -- are they
sister corporations, a parent-sub --

MR GLAZI ER  No.

JUSTICE G NSBURG  -- or what?

MR. GLAZIER. Costa Crociere is parent, and I
believe there’s a corporation bel ow them and then that
corporation owns Costa Cruise Lines.

JUSTI CE KENNEDY: When it's bel ow them you
nean it owns all the shares inits -- inits subsidiary
conpany?

MR, GLAZI ER  Yes.

CHI EF JUSTI CE ROBERTS: You know, the -- the
definition of carrier includes independent contractors.
| mean -- | -- | would -- other than that they are nore
closely related, | can see soneone thinking, well, Costa

Cruise is at | east an independent contractor w th which
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Costa Croci ere does business.

MR. GLAZIER. There m ght be nore than one
carrier, but there is one carrier identified by nane.
It is the first -- it is the first person |isted. Costa
Crociere is the carrier. | -- 1 suggest that if one
reads the first page of the ticket, one m ght have
questi ons about whether there m ght be sone ot her
entities that are carriers, but there is sinply no doubt
that Costa Crociere is the carrier.

JUSTICE G NSBURG And if you went to --

MR GLAZI ER: Now, there is no --

JUSTICE G NSBURG If you went to the Wb site,
whi ch was nmentioned, for Costa Cruise, there would be a tab

that says "Qur ships" "Qur ships" -- and one of those ships

Is Costa Magi ca, whatever.

MR G.AZIER  Yes.

JUSTI CE G NSBURG  "Qur ships,” and it
identifies Costa Cruise as the cruise operator. That's
the information that's given to passengers in the United
States who are going to book on these ships. It says
Costa Cruise, our ships, Costa Cruise is the operator.

That's what was being put forth to the public.

MR. GLAZIER. What -- what -- the relationship

bet ween the parties was governed by the ticket. The

ticket says, for exanple, the claimagainst the carrier
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has to be filed within the Southern District of Florida.
This claimwas filed in Southern District of Florida,
but they did not sue the carrier as identified on the
ticket. And the question is was there a m stake
concerning the identity of the proper party --

JUSTICE G NSBURG So it shouldn't matter
that this confusion was caused in large part by this
entity that advertises in English under the name "Costa
Cruise" and identifies Costa Cruise as the operator.
"The | argest European cruise operator” is how Costa
Cruise is -- is identified in -- in the adverti sing.

MR. GLAZIER We -- we believe that the
ticket is clear, and that governs. But even if one would
di sagree with that, then we nove forward. |If there were
any confusion, there's an answer filed. Costa Cruise
Lines is sued. Costa Cruise Lines denies that it can be
held liable, says it wasn't the carrier, it wasn't --

JUSTI CE G NSBURG And the answer is filed
conveniently after the 1-year period has run.

MR. GLAZIER. The answer is filed, but the
guestion of whether the defendant knew or shoul d have
known that there -- it -- it would have been sued but
for a mstake, the inquiry there is not within the
limtations period. It was until the 1991 anendnent,

whi ch foll owed the Schi avone case.
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CHI EF JUSTI CE ROBERTS: Well, but | don't --
| mean, there’ s sone sharp practice going on here.
Par agraph 10 of their conpl aint sues Costa Crui se Lines
because -- saying they owned, operated, manhaged,
supervi sed, and controlled the ocean-goi ng passenger
vessel. And it's the sane | awer for Costa Cruise as
for Costa Crociere, right?

MR G.AZIER  Yes.

CHI EF JUSTI CE ROBERTS: kay. So that
| awyer | ooks at this and says: Aha, they nade a
m st ake; they naned the cruise |ine rather than the nane
inltalian. So I'"'mgoing to wait until the statute of
limtations runs, and then a couple of days after, |I'm
going to say aha.

MR GLAZIER The statute of l[imtations is
not the measuring period. It was before the 1991
anendnent. Now, what happened here is the answer is
filed, which makes clear the defendant -- the defendant
Costa Cruise Lines denies it was involved with the
owner shi p, operation, or nmanagenent. That's Joint
Appendi x 30. Joint Appendix --

JUSTICE G NSBURG Did the answer say the
statute -- the 1-year period has run? Was that raised
as a defense in the answer?

MR GLAZI ER: It was not raised in the -- iIn
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the defense -- it was not raised as defense in the
answer. It -- it was not.

JUSTI CE G NSBURG Wien was it raised as a
def ense?

MR GLAZIER It was raised 10 weeks |ater
in a notion for summary judgnent, which was still within
the Rule 4(m period, and that is the crucial period.

I f upon reading the answer, which says the --

JUSTICE G NSBURG But that -- the Rule 4(m
peri od concerns when you can serve. |t doesn't say that
the statute of limtations is any nore than what was the
termof the -- of the passage, was 1 year.

MR GLAZIER Well, the Rule 4(m period is
awful ly inportant because Rule 15(c) turns on, since
1991, on the Rule(4)(m period. If during the Rule 4(m
service period, the -- it becane clear to Costa Crociere
that it was an intended defendant, that it woul d have
been sued but for a m stake, then the conpl ai nt agai nst
Costa Crociere would rel ate back, even though it was not
timely filed.

JUSTI CE SCALIA:  Now, that -- that
assunes -- that assunes -- when, what is it, 1(C(ii),
"knew or shoul d have known," it says within the period
provided by rule 4(m. Now, in the early part of that

period, at -- at one point in the period you should have
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known. And at anot her point, because the answer was
filed, you shouldn't have known.

MR GLAZIER Well --

JUSTI CE SCALIA: And you're relying on the
fact that they filed an answer which -- I'msorry --
that -- that you filed an answer which nade it very
clear to themwhat the situation was. But was there any
point, any -- and all it takes |I think is any point
within that 4(m period -- when you -- you knew or shoul d
have known?

MR GLAZIER  The answer, we submt, is no.
When they filed the conplaint, the conplaint indicated a
couple of things. First of all, they were suing Costa
Crui se Lines, but they had read -- the conplaint nade
clear that they had read the ticket. They specifically
relied on the venue provision of the ticket. So we knew
that they had read the ticket, which clearly identifies
Costa Crociere as being the carrier, yet they still --

JUSTI CE G NSBURG  Wiere -- where is the
defense -- | nean, the ticket says suit nust be filed
within 1 year of the date of any alleged injury. And
where is the -- that defense stated? You said it cones
up 10 weeks --

MR GLAZIER In the notion for summary

judgnment, which -- which is not in the joint appendi X.
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It's docket entry 19. The affidavit which is -- was
filed with the notion for sunmary judgnent is in the --
the Joi nt Appendi x at Joint Appendix 33. And the
notion -- the answer nmade clear that Costa Crociere is
the carrier which could be liable, not Costa Cruise

Li nes --

JUSTI CE STEVENS: Yes, but --

MR. GLAZIER -- but there was no change.

JUSTI CE STEVENS: -- being realistic
about it, as | understand it you're relying entirely on
the condition, general conditions of passage in the
ticket, the fine print describing the term"carrier."

That's -- but do you take into account that
the cover of the ticket, which is what the passenger
woul d | ook at, uses "Costa Cruises," blah, blah, blah --
"Costa Cruise Lines" and so -- and doesn't even nention
the carrier?

MR. GLAZIER. The --

JUSTI CE STEVENS: Don't you think, |ooking
at that ticket, if you were a passenger you woul d think
you were doi ng business with Costa Cruise?

MR GLAZIER Well, Your Honor --

JUSTI CE STEVENS: Just | ooking at the cover?

MR. GLAZIER |If what --

JUSTI CE STEVENS: Am | correct that on the
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cover of the ticket, the Italian name isn't used at all?

MR GLAZIER On the cover, the Italian nane
is not used. The ticketing agent's nane --

JUSTI CE STEVENS: And isn't that what the --

MR GLAZIER -- is Costa Cruise Lines.

JUSTI CE STEVENS: -- what the passenger woul d
normal Iy | ook at, understand who he is doing business with?

MR GLAZIER |If one were to not read the
ticket, which on page 1 --

JUSTI CE SCALI A: Assum ng -- assum ng the
| awyer woul d just | ook at the cover before he files a
| awsui t ?

MR GLAZIER W know -- if this were a
guestion of uncertainty whether the | awer read the
ticket, that would be one thing, but we know that the
| awyer read the ticket.

JUSTI CE BREYER  Well, | don't understand

what the | awer reading the ticket has to do with this

guesti on.

JUSTI CE STEVENS: Because the question is
whet her the | awer nade a m stake. Isn't that the
guestion?

MR GLAZI ER: well --
JUSTI CE STEVENS: And he did nake a m st ake.

MR. GLAZIER. The principle is if one knows
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what the true facts are -- if one knows what the true
facts are and proceeds in any event, then there’ s no
m st ake concerning the --

JUSTI CE BREYER: That isn't true, is it? 1In
the English | anguage, it's not true? | nean, that's why
| was giving you sone exanples. | don't know, naybe
there’s sone special |egal |anguage sonewhere witten
i n Bl ackstone, or maybe it's Lord Coke, | don't know,
that says when you use the word "m stake" don't use it
in English, use -- use it in Italian.

(Laughter.)

JUSTICE BREYER But | nean, if we're going

to use it in English, there -- it's not hard to find
I nstances where a person would know, but he'd still make
a m st ake.

MR GLAZIER Well --

JUSTI CE BREYER. And there's even a

fortiori --

MR, GLAZIER  Your Honor --

JUSTI CE BREYER -- if he doesn't know, even
I f he shoul d.

MR GLAZIER W have --

JUSTICE BREYER Isn't that true?

MR, GLAZIER. What we have up front is
the -- the ticket. |If we nove past that, it's sort of a
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test case. Al right, did this plaintiff really not --

JUSTI CE BREYER: What possible reason is
there that sonebody who is hurt on a ship and has a
| awyer, and she has a broken leg, and she'd like to get
recovery, would deliberately sue the wong person?

MR. GLAZIER. The plaintiff --

JUSTI CE BREYER Is there such a reason?

MR. GLAZIER  The evidence in the record is
that the plaintiff's [ awer |ooked at the Wb site and
chose a United States corporation instead of --

JUSTI CE BREYER. And |’ m just saying, did he
do it by mstake? |If you were representing this person,
woul d you want to sue the conpany that could give you
sone noney if they are liable? O would you rather sue
the Bank of Anerica that has nothing to do with it?

(Laughter.)

MR GLAZIER well, if it were -- if | had
to sue Costa Crociere through the Hague Convention in
Genoa, nmaybe a | awer --

JUSTI CE BREYER Well, | want to ask you
about that, because in your brief you refer in your
footnote on page 6 to requirenents of the Federa
Gover nment 44101-44103. So | | ooked those up.

di scovered that 44103 says that it is a requirenent, and

you say you follow these requirenents, that you shal
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establish under regul ations of the FMC fi nanci al
responsi bility.

And those regul ations tell you that, at
| east as best | could read them that you nust furnish a
witten designation of a person in the United States as
a legal agent for service of process, and they are
referring to instances in which sonebody on a ship
suffered an acci dent.

So since you say that you are conplying with
that, I would like to know the nane and address of that
person in the United States for whom you nust send | ega
process, because if obviously that had been on the
ticket, that is precisely the man to whomthis plaintiff

woul d have sent the notice.

MR, GLAZIER: | cannot answer the question
NOW.

JUSTI CE BREYER: Well then, were you correct
when you said in your -- in your brief that this conpany

whi ch you represent does conply with 441037

MR. GLAZIER My understanding is the answer
Is yes, but | cannot address the specific question.
| submt --

JUSTICE BREYER It is relevant, | think,
because it adds to the confusion if they are under a

| egal requirenent to have a service -- an agent to

37

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

recei ve service, and then they not only don't do it, but
they don't have it printed on the ticket. And they get
everybody m xed up by having the sane nane in English,
or a very simlar one, and announci ng soneone you’'re
supposed to serve, and then it turns out to be not that
person you're supposed to serve. |It's a nysterious
person that you can't find.

MR. GLAZIER  But the question, though --

JUSTICE BREYER: It seens odd. 1'd Ilike
to know what the explanation is of this.

MR. GLAZIER Well, the question is not a
nore generalized bl anme expl anation, but under the rule,
the | anguage of the rule, whether Costa Crociere knew or
shoul d have known that the action would have been
brought against it but for a m stake concerning the
proper party's identity.

And the nost problematic case -- part of the
case for the plaintiff is why, when they were told in
the answer that they had not sued the proper party, that
Costa Cruise Lines was not the carrier, was not the
operator, but Costa Crociere is, why did the plaintiff
not do anyt hi ng?

JUSTICE G NSBURG But we -- let's clarify
that point now | am/looking at 3a, which is the court

of appeals opinion, and it says that "Costa Crociere
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moved to dismss, arguing that it had been sued after
the 1-year ticket period allowed for clains set
forth" -- as set forth in the ticket. Then the rule
tells us that you have this nmuch tine to serve, and
then the conplaint will -- the -- the anmendnment wl |l
relate back to the date of the original filing.

It doesn't change your statenent, your
defense. The l1l-year statute of limtations isn't
affected. What is affected is the conplaint wll
relate back if there’s an anendnent filed. But the
1-year statute of limtations remains, and you didn't
bot her to answer until the -- that tine had run.

MR GAZIER But if -- if, during the
120-day period -- you know, the Rule 15(c) happens to
rely upon the neasuring point, but service is not the crucial
point. Wthin that 120-day period, if the plaintiff had
done anything, anything at all, to indicate that she had
not sued Costa Crociere because of a mistake, then the
conpl ai nt woul d have rel ated back, a very easy case.

JUSTI CE G NSBURG  Yes, but the relation
back is different fromthe point at which the statute
has run. The statute runs after 1 year. Then, if she
does what the rules say, it can relate back to the date
of the original filing. The fact remains that you

didn't file your answer until after the limtation
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period had run.
MR. GLAZIER Yes. Yes, we did not file the
answer. They filed the |awsuit on the eve of the --
JUSTICE ALITG Wy does that even matter?
I"'mnot really sure I'mfollowing this argunent. Let's
say that the answer was filed during the limtations
period, and the |awer -- the plaintiff's lawer is a
solo practitioner, and he or she is out of the office
because the | awer's on a cruise --
(Laughter.)
JUSTICE ALITO -- and doesn't cone back
for 2 weeks. And by that tine, the limtations period
has run. It's still a m stake.
MR GAZIER If --
JUSTICE ALITG \Were do you see in --
t he question on which cert was granted has to do with
i mput ed knowl edge. Where do you see in the text of this
rul e anything that picks up the concept of either inputed
knowl edge or actual know edge? It just tal ks about a m st ake.
MR G.AZIER W do not rely at all upon
I mput ed knowl edge. The Court granted review, but we
don't think there is inputed know edge here.
JUSTICE ALITO Wll, where -- just -- where do
you -- where in the rule is there anything that relates to the

reasonabl eness of the mstake? Wat if it is the nost
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foolish, negligent m stake you can possibly imgine? 1Is
it not still a m stake?

MR, GLAZIER. The rule contenplates by its
structure that the m stake will be the cause of the
reason why the -- the plaintiff did not sue the parties.

JUSTI CE SOTOVAYOR: That’'s not what the
rule says. That’'s not what the rule says. The rule
doesn't tal k about what kind of m stake or why. The
rul e says what the defendant should have known. And so,
when you read this conplaint, it's very clear you know
you' re the carrier

MR, GLAZI ER  Yes.

JUSTI CE SOTOVAYOR:  You know cruise -- the
other line, the sales agent, can't be the carrier,
correct?

MR GAZIER W --

JUSTI CE SOTOVAYOR: So it's either a factua
or a legal mstake. There is no other way to read that
other than that there is a m stake.

MR. GLAZIER. And then --

JUSTI CE SOTOVAYOR: Because -- then have you
to answer Justice Breyer's question, which is: Wat
concei vabl e reason that is not either negligence or
uni ntentional or inadvertent or just plain stupidity,

however you want to define it, that soneone who is
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injured would want to nane a party who wasn't
responsi ble for the injury?

MR. GLAZIER: The nost powerful evidence is
sinply when they were infornmed of the clainmed m stake,
they did nothing for 95 days to indicate in any manner
what soever that it was a m stake. They had --

JUSTICE ALITO  Well, that's evidence from
whi ch the absence of a m stake m ght be inferred. |
agree wth that, but that doesn't establish that it
wasn't -- it wasn't a m stake.

MR GLAZIER Well, this -- whether
sonething is a mstake ultimately is a factual issue.
There’s a legal question of whether a plaintiff's
know edge of the identity of a proper party can preclude
a finding of mstake. But once we get past that --

JUSTI CE SOTOVAYOR: But, counsel, don't --
what you're really tal king about is whether once the
answer was filed, they were dilatory in making their
notion. | don't understand how you can argue that the
day you received this conplaint, you didn't understand
that sonme sort of m stake had been nade.

The day that the answer cane in, you m ght
start to have a doubt because of their delay in the
notion to anmend, but doesn't that go to a 15(a)

guestion, whether the judge should have given |eave to

42

Alderson Reporting Company



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Official - Subject to Final Review

anend because of dilatory tactics? Isn't that a 15(a)
question, not a 15(c) question?

MR. GLAZIER Well, delay in noving to anend
via 15(a). But 15(c) requires the judge to determ ne
whet her there was a m stake. And here, in essence, we
have a test case: Wll, the plaintiff is claimng that
the reason why she did not sue Costa Crociere --

JUSTI CE SOTOVAYOR: |s there anything in the
face of the conplaint that woul d suggest anything but a
m st ake? Now, forget -- |I'mbeing very specific. n
the face of the conplaint. You read that.

MR GLAZIER Yes, | believe there is. The
conpl aint specifically makes clear that the plaintiff's
| awyer read the ticket.

JUSTI CE SOTOVAYOR: \Where does it say that?
Where does it say: "I know that the carrier is Costa
Crociere"? \Were does it say that?

MR. GLAZIER:  The conpl aint certainly does
not say that. Wat --

JUSTI CE SOTOVAYOR: What the conpl ai nt says
is that Costa Cruise, the operator of the vessel
injured me, correct?

MR. GLAZIER It says that the --

JUSTI CE SOTOVAYOR: And is that an accurate

statenent of fact?
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MR GLAZIER That -- it's not an accurate
statenent of fact.

JUSTI CE SOTOVAYOR: SO - -

CHI EF JUSTI CE ROBERTS: No, | would have
said the previous paragraph, 9, says: "The plaintiff
has conplied with all the pre-suit requirenents of the
passenger ticket." So you know they read the ticket.

MR. GLAZIER R ght. And in the paragraph

before, venue is proper in Broward County; defendant's

passenger ticket contains a forumselection. So we know

when Costa -- Costa Cruise Lines, or Costa
Crociere learns of this, we know that the plaintiff
deci ded --
CHI EF JUSTI CE ROBERTS: Now, which is it?
Is that a Freudian slip?
(Laughter.)
MR GLAZIER No. No, because we're --
because we’re not disputing --
CH EF JUSTI CE ROBERTS: Just a m st ake.
(Laughter.)
MR GAZIER W're not -- we are not
di sputing the notice issue. Wuat -- what is clear is
they have read the ticket, and despite that --
JUSTI CE STEVENS: Despite that, they nade a

m st ake.
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MR. GLAZIER -- they have decided to sue
Costa Cruise Lines.

JUSTI CE STEVENS: They nade a m st ake,
right? They read the ticket, and despite that, they
made a m st ake.

MR, GLAZI ER:  No.

JUSTI CE STEVENS: \What ?

MR GLAZIER We don't think so.

JUSTI CE STEVENS: Wy isn't -- why doesn't
the rule cover it?

MR. GLAZIER. But, again, if we nove past --

JUSTI CE SCALIA: | object to your relying
upon the -- the answer as -- as establishing conpliance
wth (C(ii), because (C, in the prologue, says "is
satisfied, if within the period provided by Rule 4(m."

And there is at |east sone point within that
peri od before the answer was filed. And if, within that
peri od before the answer, you knew or shoul d have known
that it was a mstake, it seens to ne you | ose.

Do you understand what |' m sayi ng?

MR. GLAZIER | understand what you're
saying, but there’s nothing in -- just the point --

JUSTI CE SCALIA: And the -- the only
thing you could rely on for that short period before the

answer is filed is sinply the ticket, right?
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MR. GLAZIER. There's nothing in the rule --
the ticket and the conplaint -- there’s nothing in the
rule that says that only events up to point of the
running of the Iimtations period or the service of the
answer are relevant. It is throughout the certain --
within the period --

JUSTI CE SCALIA: Well, you are reading

"W thin the period" to nean "throughout the period." It
doesn't say “throughout the period.” It says “if within
the period.”

MR. GLAZIER Well, the district court,
which is serving as the fact-finder there, |ooked at al
the evidence. And the powerful evidence is the service
of the answer, which identifies the party --

JUSTICE SCALIA: | think it's an inportant
issue with respect to the statute. | don't think we can
treat cavalierly whether "within the period" neans
"t hroughout the period.” That's one of the issues here.

JUSTI CE KENNEDY: | have one -- one question
about the face of the ticket, the one with the picture
onit. Is it Costa Cruise or Costa Crociere that got
this big award for “B.E.S. T. 4”7

MR GAZIER | -- | don't know the answer
to that.

JUSTI CE KENNEDY: Par don ne.
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MR. GLAZIER | don't know the answer at
this tine.

JUSTI CE KENNEDY: | -- | nake the assunption that
it's the cruise line, Crociere, that got the award. So
the ticket itself confuses the two comnpani es.

Is that a m stake, incidentally?

(Laughter.)

JUSTI CE KENNEDY: If | amright, is that a m stake?

MR GLAZIER. | -- Your Honor -- clearly, as
you said, Costa Crociere is the vessel operator. The
ticket makes it clear on the next page, the very next
page - -

JUSTI CE KENNEDY: How many -- if you have a
1, 000- page ticket, how many pages do you have to read?

MR. GLAZIER. Here, you only have to read
one.

JUSTI CE KENNEDY: But this is the first one.

MR GLAZIER Well, this is --

JUSTI CE KENNEDY: The one | pointed out to
you with the mstake, that’s the first one.

MR GLAZIER It's -- it’s on the cover
The ticketing agent here, Costa Cruise Lines, adds the
cover. The first page of the provisions say Costa
Crociere is the -- is the vessel operator

But, again, if one |ooks at the answer,
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there’s no response. No response, and then a notion for

summary judgnment. Still nothing. |If the plaintiff had

nerely said in an e-mail or a phone call, hey, | made a

m stake, then it would be clear. An easy case. But

they did not act despite being informed. Despite being

informed in the answer of the identity of the proper

party and in the notion for summary judgnent. The tri

a

court, serving as the trier of fact here on this issue,

had to nmake that decision. Maybe the court w th another

JUSTICE STEVENS: |'mstill puzzled, because

Rule (C) just requires -- describes the state of m nd
the defendant, correct? C(i) and (ii); isn't that
right?

MR G.AZIER  Yes.

JUSTICE STEVENS: And is it not true that

of

under (i), the defendant did receive such notice of the

action, would not be prejudiced? That's clear, isn't

MR G.AZIER  Yes.

JUSTICE STEVENS: And is it also true that
at the time they received the conplaint, they knew or
shoul d have known that the action would have been
brought against the carrier instead of the broker?

MR GLAZIER  The answer --

JUSTI CE STEVENS: | just don't understand

how you get around the plain | anguage.
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MR GLAZIER  Qur answer is no, and
especially considering, wthin the events, they don’'t
show that there's --

JUSTI CE STEVENS: You don't think -- you
don't think that the agent didn't realize that they
woul d have sued the carrier if they had known the
identity of the right party?

MR, GLAZIER. Wiat is known is that they had

the ticket. They still decided --
JUSTI CE STEVENS: | understand all that.
MR GAZIER -- to sue Costa Cruise Lines --

JUSTI CE STEVENS: But we're tal king about the
-- about m ndset of the defendant, and to say that they
woul dn't have sued -- they would have sued the broker
instead of this carrier? It's absurd.

MR GLAZIER. Well, the events played a role and
denonstrated that even after the plaintiff was inforned
of the identity of the proper party, they continued to
pursue the claimagainst the ticketing agent.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Bendure, you have 9 m nutes remaining.

REBUTTAL ARGUMENT OF MARK R BENDURE
ON BEHALF OF THE PETI TI ONER
MR. BENDURE: Thank you, M. Chief Justice.

Qobvi ously, fromthe questions, the Court has
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a good grasp of the facts and the issues in our
argunments. |’'d just like to clarify a couple of
factual points.

The district court ruling didn't rely on the
ticket at all. What the district court said was:
adopt the legal premse that if you knew before the
filing of -- before the running of the statute of
limtations but didn't sue, that would not be a
m stake. And here, says the district court judge, they
filed their answer after the statute of limtations, and
that's why you | ose under a rule that requires that
notice before the statute of limtations expires. That
was the district court rationale.

The circuit court was the one who relied
upon the inputed know edge notion that is now, | think,
di savowed by Respondent hi nsel f.

Wth regard to the --

JUSTI CE SCALIA: This is sort of an
equitable rule, isn't it, this mstake? W're going to,
you know -- equity takes account of such things. It
seens to nme very reasonable to say: |If the mstake is
egregious, it doesn't apply.

MR, BENDURE: | think now one gets into a
wonder ful process of trying to identify m stakes on a

scal e of egregiousness. Like, how many points of
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egregi ousness would it take? And | think that's beyond
the statute, or the court rule itself, which just uses
the plain | anguage "m st ake."

CHI EF JUSTI CE ROBERTS: | woul d have thought
your answer woul d have been: This has nothing to do
with equity at all. It's just the interpretation of a
| egal rule.

MR. BENDURE: Certainly. And the rule
itself -- | understood Justice Scalia' s point to be that
the interpretation of the rule is designed to be libera
inits application to avoid the forfeiture of
potentially neritorious causes of action over technica
m st akes whi ch have nothing to do with the nmerits. |
t hought that was the sense in which you used the word
"equi table."

The other point 1'd Ilike to make, even
though it's, in nmy view, legally insignificant, is their
argunent regarding the nature of the delay. Their
notion for summary judgnent was filed on May 6th. Two
days later, the court erroneously dism ssed the |awsuit
for a period of approximately a nonth. It was then
rei nstated on June 5th, and our response, which sought
rel ati on back, was filed on June 13th.

So in addition to the schedul ing order,

there is a 1-nonth period of tine in which the case was
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erroneously dismssed. So if it were significant, we
could say there’s not significant delay. But the
ultimate point is it's legally beside the point.

If the Court has no further questions,

JUSTI CE BREYER: This m ght be tangential,
but is there a reason to suggest the Federal Maritine
Conmi ssion ook into this? Because | read the regs. |
don't understand quite what's going on, because it seens
to ne they have a rule that is designed to prevent this
situati on.

MR. BENDURE: It may well --

JUSTICE BREYER: |Is that true, what |'m suggesting
or not? You know the area better.

MR. BENDURE: | don't know. |'mnot a
maritime |awer, Your Honor. But | think certainly if
the Court's opinion were to note it, the Maritine
Conmmi ssion mght well take a hint fromthe opinion and
l ook into it.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

MR, BENDURE: Thank you.

CH EF JUSTI CE ROBERTS: The case is submtted.

(Whereupon, at 11:04 a.m, the case in the

above-entitled matter was submtted.)
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