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The above-entitled matter canme on for oral
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PROCEEDI NGS
(11:12 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent next in Case 12-167, United States v. Davil a.

M. Feigin? It is Feigin, right?

ORAL ARGUMENT OF ERIC J. FEIG N
ON BEHALF OF THE PETI TI ONER

MR. FEIG N:. Yes, Your Honor, thank you.

CHI EF JUSTI CE ROBERTS: Thank you.

MR. FEIG N:. Thank you, M. Chief Justice,
and may it please the Court:

The court of appeals' practice of
automatically granting appellate relief for every
violation of Rule 11(c) (1), irrespec{ive whet her it
prejudi ced the defendant, is flawed. As this Court
recogni zed in United States v. Vaughn, Rule 11(h) was

adopted for the precise purpose of ending the

t hen-common practice of automatically reversing even for

non-prejudicial Rule 11 errors.

It would be especially inappropriate to

apply an automatic reversal rule in a case like this one

that conmes to the appellate courts in a plain error
post ure.
Erroneous judicial participation --
JUSTICE GINSBURG. May -- may | ask you a

3
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gquestion about that? 1It's plain error because the

def endant didn't

make an objection in the |lower court.

But the defendant doesn't know about Rule 11 and doesn't

know about

participate in plea bargaining,

11(c) that says a judge is not supposed to

and his | awer doesn't

tell himthe judge is doing sonmething wong because his

| awyer wants himto plea.

necessary to make a pronpt objection.

So it seens a bit unfair to say t

So he lacks the informtion

hat he's

subj ected to plain error when he hasn't got a clue that

t he judge,

MR FEIGN Well, first of all,

magi strate wasn't supposed to do what he di

d.

Your Honor,

|"d respectfully disagree with the notion that just

because Respondent's counsel was advising himto plead

guilty, that

Respondent's counsel had so advocated --

abdi cated his representation that he couldn't

expected to object to an error

be

that the judge made.

SO

|"d al so point out that if the Court were to

create an exception to the plain error doctri

woul d be a particularly inappropriate case in which to

do it

obj ecti on,

because not only was there not a contenporaneous

ne, this

judge in the nonths and proceedings that followed.

appeal

unti |

They didn't raise any claimof error on

the court of appeals raised it.

4
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fact, in this case, Respondent did file a notion in the
district court to withdraw his plea. And he didn't
mention the magi strate's comments or any pressure he
felt fromthose comments at all.

JUSTI CE KENNEDY: Well, suppose you just
stick with Justice G nsburg' s hypothetical, or perhaps
not even a hypothetical, what happened in this case.

Just assune that the defense attorney likes this

judicial intervention and he -- he wants this to take
place. It -- it seems quite unfair to tal k about the
plain error, because he doesn't tell -- as Justice

G nsburg says, what does the defendant know about Rule
11(c)? He doesn't know about it.

MR. FEIG N. Well, Your Honor, i f Respondent
wants to nmake an ineffective assistance of counsel claim
on col lateral review, he can make that. But |'m not
aware of any court of appeals that has abandoned the
plain error doctrine in this kind of case and | don't
think there should be any sort of special exception that
says when -- that we assunme when counsel is advising his
client to plead guilty, that we can't expect counsel to
make objections to errors that occur based on the
judge's comments.

JUSTI CE SOTOVAYOR: It doesn't really
mtter --

5
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JUSTICE GINSBURG: But this is a |lawer that
had filed an Anders brief. So he didn't -- even at that
stage, the lawer, the -- | don't want to absorb your
time beyond this, but | think the plain error is
guestionabl e when it seens that the judge, the | awer,

t hey arranged against the -- the defendant, and the
def endant doesn't know that he has this route.

MR. FEIG N. Well, Your Honor, let me just
say one other word about that. | don't think it's going
to be easy for courts of appeals to tell exactly why the
| awyer may not have made an objection, and | just don't
think it's fair to assune that in every Rule 11(c) (1)
case that the lawer is effectively acting at contrary
pur poses to his client. \

| mean, |awyers advise clients to plead
guilty all the time and that doesn't nean that they've
abandoned the representation to the point where you
can't assunme they're acting on the client's behal f and
will raise objections. But our basic point in this --

JUSTI CE SOTOVAYOR: Excuse ne. Does this
i ssue go -- it doesn't go to whether you should apply
the prejudi ce prong, because either under nornal
harm ess error or plain error you have to get to whether
It prejudices soneone.

MR. FEIG N. That's exactly right, Justice

6
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Sot omayor. That was exactly the next sentence that was
going to conme out of nmy nouth is that our basic point in
this case is that you have to apply prejudice anal ysis
in some form and whether it's harnml ess error or plain
error, the court of appeals refuses to do it. And we
think --

JUSTI CE SOTOVAYOR: One of the npbst powerful
arguments of your adversary is that in the nobst compn
of situations -- and it's how | read the advisory
notes -- it's going to be awfully difficult to say that
a judge's intervention hasn't influenced a defendant.
This is the unusual case where you m ght actually have a
no prejudi ce argunent because of the unique facts.

But there is a purpose fér keepi ng j udges
out of this, and that's because the subtle influence
t hat judges exert is not so subtle. |It's very pal pable
and does influence nost decision making, both by |awyers
and def endants.

So if that's the standard, why isn't it a
rebuttabl e presunption that prejudice exists?

MR. FEIG N  Well --

JUSTI CE SOTOVAYOR: It has to be an awfully
hi gh presunption, otherw se, you nake nockery of the
rule, in nmy mnd.

MR FEIG N Wll, first of all, Your Honor,

7
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| want to take issue with the notion that all Rule
11(c) (1) errors are alike. There's actually a variety
of different kinds of Rule 11(c)(1l) errors.

Rule 11(c) (1) has been held to cover, for
exanpl e, a judge pressuring the governnment outside the
def endant's presence to offer a plea, a judge
di scouraging a plea, a judge commenting in a
wel | -intenti oned manner about the obvious difference in
potential sentencing consequences between a potenti al
pl ea agreenent and a trial, or a judge, having rejected
one plea agreenent that the parties reached, indicating
a bit too strongly what kind of plea agreenent the judge
m ght accept.

| think adopting sone soft of "one size fits
all”™ rule would -- would be inappropriate, and the
rebuttable presunption | think would al so be
| nappropriate, for a few reasons.

First of all, I don't think courts should
have to distinguish between different types of errors to
see whether a rebuttable presunption should apply.

Second of all --

JUSTI CE SOTOVAYOR: Well, | don't disagree
t hat one doesn't' have to use the word "rebuttable
presunption,” but there has to be a strong prejudice
factor --

8
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MR. FEIG N Well, Your Honor --

JUSTI CE SOTOVAYOR: -- whether rebuttable or
not, assumed in a judge's intervention.

MR. FEIG N -- | think that's already built

into Rule 52 in a couple of different ways.

First of all, Rule 52 places a presunption
based on whether or not the defendant objected. If the
def endant objected, the burden's on the governnent. |If

t he defendant didn't object, the burden is on the
def endant .

But also, | don't -- | want to be clear on
this: The type of error -- if there is a very serious
error, the nature of the error and the error's
seriousness would of course be a fac{or, and a very
i mportant factor, in the prejudice analysis.

But, as Your Honor has recognized with this
case, there may be other circunstances that indicate
that the error did not in this case have a reasonabl e
probability of affecting the decision of the plea.

JUSTI CE BREYER: But that's the problem |Is
there a way of doing this, which I -- | don't see at the
noment ? But the judge intervenes in a serious way and
says, you go listen to your |lawer and this is a very
harsh penalty and, boy, you are into -- okay? A serious
probl em

9
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And now to track down whether that affected
substantial rights, you have to try to track down the
state of m nd of the defendant and would he have pled
guilty anyway. And that's sonetinmes quite difficult to
do, very hard.

But if you don't insist on doing it, and you
have an absolute rule of structural error or sonething,

t hen you suddenly discover these mnor things. The
judge says, go to lunch, or -- or, you know, sone really
trivial intervention, and you are going to say that --
the guilty plea, he can just void his guilty plea.

So there should be a way of distinguishing

the trivial fromthe -- fromthe really inportant in
terms of how serious the intervention was, but | don't
see any way to do that. Have -- have you thought about

that at all? Do we have to go all the one way or al
t he ot her way?

MR. FEIG N:. | have thought about that a
little bit, Your Honor, and |I'd say that trying to break
Rule 11(c)(1) into different pieces and adopt different
rul es based on different kinds of error would be
| nappropriate, for three main reasons.

The first one is | think it would be
I nconsistent with this Court's position in Neder v. the
United States, which makes clear that in deciding

10
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whet her an error is structural you have to | ook at the
entire class of errors.

And Rule 11(c)(1) defines the class of
errors as cases in which a judge participates in plea
negotiations in some way, and it doesn't define
subcat egori es.

Second, | think breaking this up into pieces
woul d essentially be an inconplete and unsati sfactory
formof prejudice analysis. That is, reviewing courts
woul d still be I ooking at errors and differentiating
between themin order to decide whether relief is
war rant ed, but they would be narrowmy focused only on
the binary inquiry of how to categorize the error,

t hey' d be disregardi ng how seri ous tﬁat particul ar error
was versus other errors in that category, and they would
be disregarding all the other facts and circunmstances
the courts always | ook at and are well famliar with how
to ook at in a normal prejudice analysis, to determ ne
whet her the error affected the outcone.

Third, particularly because the
subcategories don't exist in the rule and woul d be
sonmet hing of judicial invention, | think that approach
woul d be inherently inadm nistrable and mani pul at abl e
and |l ead to inconsistent results.

It could be very difficult to tell whether a

11
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particular type of error should fall into one category
or another, and under the approach you're suggesting,
which | think is the approach Respondent is
advocating -- | don't think Respondent is actually
advocating the per se rule that the Eleventh Circuit
adopted here -- | think under that approach, you know,
everything turns on a narrow question of categorization.
| think the nmuch better approach, and the
approach that Rule 52 adopts, is to look at all the
facts and circunstances to attenpt to determ ne the
ef fect on the outcone.

JUSTICE GINSBURG: M. Feigin, is there any
situation in which a -- a judge participating in a plea
bar gai ni ng, any situation that mnuld\be prej udi ci al ,

t hat you recogni ze would be prejudicial, and if there is
can you descri be what that would be?

MR. FEIG N. Certainly, Your Honor.

We -- the governnment |oses many of these
cases even in circuits that have prejudice analysis. In
fact, one exanple the Court m ght want to | ook to, there
was a certiorari petition | think filed at the end of
| ast term a case, 11-8966, Rebol !l o- Andi no, which was a
case of Rule 11(c)(1l) error. The governnent conceded
that even on a plain error analysis that that was
prejudicial .

12
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| can describe --

JUSTI CE Gl NSBURG: What -- what makes it
prejudicial and this not?

MR. FEIGN Well, et ne take -- let ne
take a different exanple.

The Fourth Circuit's decision in United
States v. Bradley, the judge essentially told the
def endants that he -- it boggled his mnd that they were
going to trial and kept essentially harassing them about
why they were going to trial. And, eventually, they
said, all right, Your Honor, we are going to -- we're
going to plead guilty. | nmean, that kind of thing
obvi ously is going to be prejudicial.

But the advantage of a pfejudice approach is
it allows you to separate that kind of case from ki nds
of cases when there are | ess serious errors, or even a
case where there is a fairly serious error -- and this
case may fall within that category -- but there are
facts and circunstances that indicate that the error
didn't have a reasonable probability of affecting the
def endant' s decision to plead.

And while we're not asking the Court to

resolve the prejudice analysis here in the first

I nstance, we -- we're just asking the Court to remand
the case to the court of appeals to do that, | think
13
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it's just worth noting that -- a couple of the factors.
One is that -- there was a 3-nonth break between the
magi strate judge's comments and the entry of the plea,
and a nonth into that a speedy trial notion was fil ed,
whi ch indicated at | east sone intent at that point to go
to trial.

The plea and the sentencing occurred in
front of the district judge, not the nmagi strate judge
who nmade the comments.

JUSTI CE G NSBURG. On that point, do we
know -- do we know if the district judge who did preside
at the plea hearing knew about the episode with the
magi strate 3 nonths earlier?

MR. FEIGN | don't -- {'n1not awar e of
anything in the record that reflects whether he did or
did not. There's never been an allegation that -- that
he said sonet hing about them or that he was aware of
t hem or --

JUSTI CE GI NSBURG: The sane for the
prosecut or?

MR. FEIG N: Your Honor, my understanding is
t he government was not aware of this because it occurred
in an ex parte hearing in which the government wasn't in
attendance. The governnment wasn't aware of it until the
El eventh Circuit conducted its own review of the record

14
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and asked for further briefing on the issue.

JUSTI CE ALI TO.  Suppose there's a case where
the -- the defendant would not have pled guilty w thout
t he court saying sonething inappropriate about it's a
case where the defendant would be crazy to go to tri al
because the trial would lead to a nuch nore severe
sentence. Wuld there be prejudice there?

MR. FEIG N: Yes, Your Honor. He has a
right to go to trial if he wants to go to trial, even if
it would be crazy. So under that circunstance, if he
woul dn't have, you know, pleaded guilty w thout the

erroneous comments fromthe judge, there would be

prej udi ce.

JUSTI CE KENNEDY: That's\-- what happens
under -- under the rule if the magi strate asked that the
def endant be excused -- | don't know quite how you do

that; the defendant has to be present. But can the --
can the judge just have the attorneys before him and
say, now, | want you to be very, very clear that this is
a mandatory mninmum that we should try to avoid if at
al | possible.

Can he do that?

MR. FEIG N. Well, Your Honor, | think
that's --

JUSTI CE KENNEDY: It's awfully hard to have

15
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a hypot hetical where you exclude the defendant.

MR. FEIG N. Well, Your Honor, this actually
happened in a non-hypothetical fashion in a case we cite
in our reply brief, called In re United States, in which
the judge was apparently unhappy with the Governnment's
conduct in that case and had the prosecutor and defense
counsel in chanbers, or at least in court, w thout the
def endant' s presence, and was urging the parties to
reach a plea agreenent.

| think if something |ike that happens, Your
Honor, there'd be sonme question whether the defendant
was made aware of it, and whether it actually influenced
t he defendant's decision to plead. | don't think there
can be a presunption that just becauée counsel heard it,
t hat necessarily --

JUSTICE ALITO. What -- what if the judge
sees what the judge thinks is ineffective assistance of
counsel under our decision in Lafler taking place? |Is
t here anything that can be done?

MR. FEIG N. So -- Your Honor, | think one
of our main concerns in bringing this case before the
Court is the interaction of this Court's decisions in
Lafler and Frye with Rule 11(c)(1), and Frye suggests
t hat one way a judge can try to guard against a |ater
claimof ineffective assistance of counsel is to conduct

16
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a colloquy with the defendant -- not a colloquy, but a
di scussion with the defendant -- during the initial
proceedings to try to establish that he understands the
consequences of his plea and that he's receiving
effective assi stance of counsel.

| think that could be done very carefully by
aski ng very general questions, but | think it's very
easy to see how a judge might slip up and say, oh,
that's an interesting offer. Did you discuss that with
your counsel? That seens |ike sonething you ought to
di scuss with your counsel.

And | think what the automatic reversal rule
the court of appeals has adopted is it really puts
j udges, and, frankly, the governnent; in kind of a box.
On the one hand, judges have to guard agai nst these
| ater ineffective assistance of counsel clains by
di scussing plea discussions, and on the other hand, any
slipup in that discussion is going to lead to automatic

reversal on appeal.

Now, I -- 1 just want to add one -- one nore
thing, which is, | think, the best evidence that we have
that this -- the magistrate judge's coments here did

not create a reasonable probability of effecting the
defendant's decision to plead is, again, defendant
hi msel f noved pro se to withdraw his plea in the

17
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district court, and his reasons for withdrawing his

pl ea, which start on page 58 of the Joint Appendi x,

never nention the magi strate's comments. Instead, in
his own words, what he says is, "Your Honor, ny decision
to enter the plea was a strategi c decision

The reason being is that | knew that the
prosecutor had a duty with the courts to disclose the
information relevant for this court's determ nation of
t he acceptance or rejection of the plea."”

And what he neans by that is that he took
i ssue with some aspects of the allegations in the
I ndi ct ment, although he's quite clear, both in that
proceeding and at his guilty plea proceeding, that he
did commt the conspiracy offense, aﬁd he just believed
that those allegations in the record would be cl eaned up
or have to be withdrawn by the prosecutor if he pl eaded
guilty.

Now, he was wrong about that. But what we
have in this case is a clear unvarnished expl anation by
t he defendant in his own words about why he pl eaded that
doesn't nention the magi strate's conmments.

The Court of Appeals erred in disregarding
t hat .

And if the Court has no nore questions, [|'l]
reserve the bal ance of ny tine.

18
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Yabl on?

ORAL ARGUMENT OF ROBERT M YABLON

ON BEHALF OF THE RESPONDENT

MR. YABLON: M. Chief Justice, and may it
pl ease the Court:

By inmploring Anthony Davila to forego his
trial rights, confess his alleged crines, and accept a
pl ea deal, the magi strate judge abandoned his role as

neutral arbiter and fundamentally distorted the pretrial

process.
JUSTI CE KENNEDY: | -- I don't want to

i nterrupt your opening because | think -- 1 just didn't

hear your first -- "by foregoing"? \

MR. YABLON: By foregoing --

JUSTI CE KENNEDY: By foregoing.

MR. YABLON: ~-- his trial rights.

This -- the right at issue in this case is
not one that should be subject to post hoc specul ation.
Judges, when an error of this kind occurs --

JUSTI CE SOTOVAYOR: You're creating a sui
generis structural error analysis. You're basically --
because even with respect to constitutional violations
t hat we have found structural error in, we've created
the plain error rule that still requires a proof of

19
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prejudice. So you're asking us to create sonething
that's really sui generis in saying it's always a
structural error.

MR. YABLON: That's -- that's not correct,
Your Honor. First, let's put to one side the fact that
we do argue that we should not be in a plain error
framework at all in this case because of the
circunmstances in which the judge's inproper intervention
occurred.

JUSTI CE SOTOVAYOR: Assume | accept that
argument .

MR. YABLON: So this Court has --

JUSTI CE SOTOVAYOR: You're -- you're saying
this is a structural error always. \

MR. YABLON: And this Court has, at the very
| east, strongly suggested that substantial rights when
you're dealing with a structural error are affected, per
se, where they' ve left the door open to sone additional
analysis is the fourth prong of the plain error standard
where the Court is called upon to consider whether the
error affects the fairness, integrity, or public
reputation of the proceedi ngs.

And the governnent has never, in this case,

I nvoked that fourth prong. They've never clained that
the error here is one that -- that does not affect the

20
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the fairness, integrity, or public reputation.

So when you're only dealing with the third
prong of the plain error standard, does the error affect
substantial rights, that |anguage is the sanme in Rule
52(b), the plain error standard, as it is in Rule 52(a),
af fects substantial rights, and if it means in Rule
52(a) that this is the sort of error for which an
i ndi vidualized prejudice inquiry is not appropriate,

then the sane anal ysis necessarily carries over to Rule

52(b).

So | would not say that this is at all the
ki nd of sui generis exanple that -- that you're
i ndi cating.

And | do want to -- to . and try to show
that this error is quite simlar, both to constitutiona
and nonconstitutional violations in with -- which this
Court has said that an error should be said to affect
substantial rights w thout the sort of specific show ng
of prejudice that the governnent is demandi ng.

When you have a judge that, as in this case,
is stepping out of his proper role, is acting contrary
to his duties to guard against ill-considered and
i nvol untary wai vers of the defendant's basic tri al
rights, is actually ratcheting up the already trenendous
pressure on the defendant to plead guilty, that is a

21
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systematic distortion of the process. That is not

unli ke the kind of error that occurs when a defendant is
deni ed an inpartial adjudicator. It is not unlike the
ki nd of error that occurs when a defendant is denied
counsel or is forced to --

CHI EF JUSTI CE ROBERTS: What -- what if you
have the situation where the judge is conveying purely
factual information? There's a -- a plea bargain on the
table for one year and the judge says, you should know
that | -- | have these cases a lot. The last ten cases
that went to trial where the defendant was found guilty,
| sentenced themto a mninmumof 12 years. Pure facts.

The facts m ght have the effect of pushing
t he defendant one way or anot her, bu{ it's also factual
i nformation of which he ought to be aware.

MR. YABLON: That's right, Your Honor, and
this raises a question about what the scope of the
participation prohibition actually is.

And we're in a strange posture in this case
because the governnent has conceded that we're dealing
with a conceded plain violation of the rule, and yet
their analysis, instead of proceeding fromthat
violation, it goes out to the periphery and tries to
figure out where are the boundaries of Rule 11.

Now -- and they cite sone appell ate cases
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t hat arguably have applied too broad a constructi on of
the rule and have reversed where maybe there was just a
one-of f comrent or a purely informational comrent, but
It's not clear that that is actually what the text of
Rule 11 forbids, particularly when you consider the
context of the rule and its underlying purposes. So --

CHI EF JUSTI CE ROBERTS: Well, we do need to
have a good sense of how far your -- your per se
structural argunment is going to reach before we
decide -- in deciding whether it's appropriate or not.

MR. YABLON: That's right, Your Honor, and
there are -- there are two ways to break it down. One
is we do argue that the remedy that we seek should apply
for all cases of judicial participat{on. And t he
question then is: Are judicial participation violations
as expansive a category as the government suggests that
they are?

Qur second argunent is that --

JUSTI CE KAGAN: Well, on that, what's the
nost mnor thing that the governnent could do that would
still count as a Rule 11(c) (1) violation?

MR. YABLON: The nost minor thing that the
governnment could do or a judge could do?

JUSTI CE KAGAN: That the judge coul d do.

' m sorry.
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MR. YABLON: Well, the nmpbst minor -- we
think that Rule 11 is concerned with judicial pressure
to plead guilty. And so the nost -- | nean, a judge
m ght make a comment that, viewed fromthe transcript,
woul d suggest that the evidence against the defendant is
overwhel m ng or that the defendant is likely to get a
much | ower sentence if he pleads guilty than if he goes
to trial. Those we think are --

CHI EF JUSTI CE ROBERTS: What -- what about
t he hypothetical that | posed?

MR. YABLON: So that hypothetical, if -- if
we were tal king about a purely informational statenment
li ke that, then, actually, we don't think that that is
likely to be a violation of Rule 11(&)(1). And t he
reason is, if you look at 11(b), the rule expects that
judges are, in fact, going to be offering a | ot of
advice to defendants before the defendant pleads guilty.

And so if a judge is nmaking the kinds of
comments that Rule 11(b) is contenplating, informng the
def endant about the nature of the charges against him
attempting to nake sure that the defendant understands
that his trial right is a real one, telling the
defendant a little bit about what, in fact, the -- the
sentenci ng exposure mght be if he is convicted, those
purely informational statements we don't think is what
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is meant to be prohibited by the rule.

CHI EF JUSTICE ROBERTS: So if he -- if it's
my exanple and he says, this is what |'ve done the past
ten tinmes, so you ought to think | ong and hard about
whet her a bargain for one year is a good deal

MR. YABLON: So -- and -- and this is
getting -- and then the judge nmay well be crossing the
line. And what the judge --

CHI EF JUSTI CE ROBERTS: It's kind of a fine
line to -- to draw, isn't it?

MR. YABLON: There's no question that there
wll be close cases. | would say that if you look to
the majority of cases that are actually out there, nost
judges, of course, are very scrupulods about foll ow ng
the rule. And when a judge is not, the judge is not
usual ly being circunspect about it, the judge is trying
to get a nessage across to the defendant.

And so there may be difficult |ine-draw ng
cases, and that's true whether you're |l ooking at the
remedi al approach that we're asking for or the renedial
approach that the Governnent's asking for

JUSTICE GINSBURG. M. Yablon, the -- the
case that you're presenting would be quite strong if the
sane judge -- if the magistrate judge al so presided at
the plea hearing, but here we have two factors that are
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special in this case. One is it's a different judge,
and two is we have the interval of sonme three nonths in
between. And then we have a plea hearing that |ooks to
me like it's exenplary. The district judge did go

t hrough everything that Rule 11 calls for.

So it is a different case, isn't it, when we
have a plea hearing with a judge who is exerting no
pressure at all, has nothing to do with encouraging the
defendant to plead, but there was an earlier episode
where a magi strate judge did overbear?

MR. YABLON: And at no point during the plea
coll oquy hearing is the district judge in any way
acknow edgi ng or disavowi ng the magistrate judge's
comments, which, we submt, there is\at | east a very
strong probability that those coments affected the
def endant' s thinking and the reason that the defendant
Is at the Rule 11 hearing in the first place.

JUSTI CE GI NSBURG: But -- but the -- but the
judge did ask, do you recognize that your -- your
conduct satisfied the elenents of the conspiracy? And
t he defendant answered yes. And the -- the judge asked,
has anyone pressured you to plead guilty? And he
answers no. So --

MR. YABLON: And, of course, in that
situation, the defendant is |ikely not thinking about
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pressure that may come fromthe judiciary itself. And
al so, not to nitpick but when he's asking that pressure
gquestion he's asking whet her anyone pressured himto

pl ead guilty today, which may not cause the defendant to
t hi nk back on why he started down the negotiation road.

| think an inportant --

JUSTI CE SOTOVAYOR: M. Yablon, | agree with
you totally. 1'mnot as nmuch convinced in the delay in
pl eadi ng because defendants often think about it and I
can i mgi ne a hypothetical where the [ awer conmes in and
says: | told himto plead guilty and he said to nme: |
don't want to, but the judge told ne to.

So | don't think the time limt -- we don't
know i f that happened. But what did\happen I's that the
def endant nmade a nmotion to withdraw his plea and he
directly said: "I entered the plea because |
strategically decided that the governnment would
eventually have to come forward and vacate the charges
against ne." He said it hinself with no pressure by a
| awyer, because he was making the notion. How do you
get past that statenent?

MR. YABLON: That statenent reveals just how
little confidence we actually should have in the plea
deci sion that he made. Here is a defendant who for the
better part of a year was adamant about his desire to go
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to trial and exercise his rights. It's the reason that
the in canera hearing happened in the first place,
because he was unhappy that the |awyer just wanted him
to plead guilty. After that hearing, suddenly there are
pl ea negotiations and a plea deal, which it's clear that
he i s never happy about fromthe start.

Even at the plea hearing, he is attenpting
to tell the judge: Look, | don't think that my conduct
actually is consistent with the conspiracy charge as
all eged. And he says later at the sentencing hearing
when they are discussing the withdrawal notion that
basically he went forward because his | awer was
instructing himthat it was the right thing to do. And
If you |l ook at that sentencing -- \

JUSTI CE SOTOVAYOR: But that is the whole
point, which is this may be I AC, but | don't know how --
how you prove that what the nmagistrate judge said to him
|l ed to his decision.

MR. YABLON: And we don't need to prove
t hat .

JUSTI CE SOTOVAYOR: That's only if we don't
accept that prejudice is a consideration here.

MR. YABLON: Either way, if you were | ooking
at whet her this conduct should be viewed as inherently
prejudicial the reason that you m ght do that is because
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you m ght think that at least in all of these cases
there mght at | east be a reasonable probability that it
woul d affect where the defendant is. And here you have
a defendant who has been adamant that he's not going to
pl ead, and when you have the judge making these comments
in front of the defendant, having him |l ose confidence in
his right to go to trial, then it's likely that that is
shifting the defendant's mnd set in a way that gets him
to the negotiating table. And it also reaffirnms the
defense | awer's position in this case.

And so you have a defense | awer who nay
then go back to the prosecutor and say: W' re just
going to get this deal done, and it nmay not be the deal
that the defendant woul d otherw se héve want ed reached.

JUSTI CE BREYER: You want us to basically
not apply the 11(h), the harnm ess error business, and
you basically want to prevent bizarre results by making
a tough definition of the word "participate.” That's
how | understand you. And maybe you are right, but it
sounds to nme as you say it in reading the briefs that
this is really a job for the rules conmttee.

This is a rule. W don't normally have
structural errors with respect to rules. W have rules
commttees there to listen to this kind of conplaint, to
weigh it in the systemas a whole and to cone up with
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better rules.

MR. YABLON: Let ne address that in two
ways, because we have two separate argunents and | want
totry to keep themdistinct. One is that if you | ook
at the text and the history of Rule 11, there is strong
evi dence that Congress actually made an affirmative
judgnment not to sweep in Rule 11 violations within the
scope of Rule 11(h).

Qur second argunent is even if Rule 11(h)
applies to all Rule 11 errors, that all Rule 11(h) does
is apply the same substantial rights |anguage that you
see in Rule 52(a) and (b). And this Court has
recogni zed that, while that substantial rights |anguage
I's often synonynous with a case of sﬁecific prej udi ce
inquiry, that's not always true. And there are a nunber
of exanples. The Court is famliar with the
constitutional cases in which the Court has said that an
error is structural without trying to determ ne, nmake a
case-specific determ nation of prejudice.

But there are a nunber of nonconstitutional
cases as well in which the Court has said an
I ndi vidualized prejudice inquiry is sinply
i nappropriate, that the error affects substantial rights
by its nature. So one exanple that | think is fairly
close to the one we have here is Gonez v. United States,
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where you have the Court addressing a statutory
provi sion that prevents magi strate judges from
conducting the jury voir dire and that proviso is
violated and the Court is asked to conduct a prejudice
analysis: Did it matter that the magi strate judge
conducted voir dire?

And the Court said: W are not going to go
there; this is in effect a structural defect in the
pr oceedi ngs.

JUSTI CE KAGAN.  Well, M. Yablon, have we
ever said that about the violation of a rule of crimnal
procedure, that it's structural error no matter what the
ci rcunst ances?

MR. YABLON: First, Just{ce Sot omayor, this
Court has said that rules of crimnal -- |I'm so,
sorry --

JUSTI CE SOTOVAYOR: That's not the first
time that has happened.

MR. YABLON: And I should be --

JUSTI CE KAGAN: You worked for her, too, |
t hi nk.

MR. YABLON: That makes it that much nore
enbarrassing. She used to sit over there.

This Court has said that Federal rules and
statutes stand on equal footing, so whether we are
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tal ki ng about applying this with respect to a rule or a
statute, it shouldn't make a difference; the analysis
shoul d be the sane. And in fact there is at |east one
case where the Court did apply in effect the structural
analysis to -- to a rule violation and a second case in
which the Court at |east left open the possibility.

So the case in which the Court did so is the
McCarthy case, which is discussed extensively in the
briefs. The Court referred to the 1966 version of Rule
11 and said that prejudice adheres in a violation of
that rule and that it was not going to conduct an
I ndi vidualized analysis. It was sinmply going to grant
relief where there had not been full conpliance with
t hat provision. \

Of course, the rule has been anended since
t hen, but that provides evidence that the Court is not
unwi | ling to adopt this kind of rule in the context of
t he Federal Rules.

JUSTI CE KAGAN: | would think, M. Yablon,
that one of the effects of what you are asking us to do
is that the rule would just get narrower and narrower.
In other words, if automatic reversal is always the
effect of finding a violation -- and | think you
acknowl edge this in a way -- that people will just find
fewer and fewer violations. And |I'm wondering why we
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shoul d do sonething |like that rather than interpret the
rule as it was nmeant to be interpreted, but then say:
You know, sonebody can | ook and say it really just
didn't matter that it was violated in this case.

MR. YABLON: So we think that our approach
is consistent with how the rule is in fact neant to be
Interpreted. The rule really is about this problem of
pl aci ng judicial pressure on defendants to plead guilty,
and those are the cases that ought to be reversed.

But the Court has a line-drawing decision to
make either way. Either the line that the Court should
focus on is the line that separates participation from
nonparticipation or, again, a narrower class of
participation. And | want to get to\this poi nt that --

JUSTICE ALITO. But you are arguing for a
narrower interpretation of Rule 11(c)(1) than a nunber
of courts of appeals have adopted, isn't that correct?

MR. YABLON: | believe there are sone
deci sions out that have adopted probably a broader
construction than we think is necessary and appropri ate.
But what is easier for reviewing courts to monitor? 1Is
it easier for themto nmonitor the narrow ng, the
i mproper narrowi ng of the rule over tine, or is it
easier for themto nonitor inproper applications of the
harm ess error rule, especially applications of it that
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are happening in this kind of setting, where it's going
to be al nost inherently a very specul ative anal ysis, an
attempt to read the defendant's m nd and ascertain

whet her the defendant was influenced by what the judge
was sayi ng.

And it would be nmuch easier for appellate
courts to focus on the line-drawi ng exercise that
determ nes whether or not a violation had occurred or,
If you think that the rule is broader, whether the kind
of violation that occurred in this case occurred, than
it would be to try to nake this case-by-case scouring
the record, individualized prejudice determ nations.

JUSTICE ALITO. Could you say sonething
about M. Feigin's comments regardiné what a judge can
and cannot do if the judge thinks that he or she sees a
violation of Lafler and Frye taking place?

MR. YABLON: So there ought to be things
that a judge is able to do in that situation. Suppose,
for exanple, that the judge becones aware that the
defense attorney has given the -- his client false
i nformati on about the elements of the charge. It would
not violate Rule 11(c)(1) for the judge to say: |
understand that you were told that the el ements of the
charge are A, B, and C, but in fact they are X, Y, and
Z.
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So there are -- there are certainly steps
that a judge can take to help root out the violation.
And | would say that the fact is that generally when it
cones to ineffective assistance of counsel clains there
is only so nmuch that the trial could court can do. So
the fact that the trial court may not be able to solve
or prevent every ineffective assistance claimin this
context is not necessarily an argunment agai nst the rule,
because the judge often is not aware of the privileged
comruni cati ons.

JUSTICE ALITO. What if the judge knows as a
result of pretrial notions that the evidence in the case
is very, very strong.

Let's say there's a -- tﬁere's been a notion
to suppress extrenely incrimnating evidence and the
noti on has been denied, so the judge knows this is going
to come in. And the judge thinks if this conmes in
there's virtually very little chance that the defendant
Is going to be acquitted, and yet the defendant -- and
the judge knows that a plea bargain -- a plea offer was
made and the defendant initially was going to take it,
and then before it was accepted, it's rejected.

s there anything a judge can do in that
situation? Just sit back and, you know, wait for the
case to be -- to be reversed?
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MR. YABLON: Well, the judge's role in that
Ssituation is -- is not to step in as defense counsel or,
in effect, as second prosecutor. The judge -- | think
that there may be ways in that case for the judge to try
to alleviate the error without -- w thout crossing the
line. But when -- but when you start to make exceptions
in that -- in that situation, you -- you go down the
road of -- of the judge being the one who is evaluating
t he evidence and who is, in effect, potentially
presum ng the defendant's guilt. And the judge --

JUSTICE ALITO. It just puts -- puts the
judge in a very difficult position. It could -- can the
judge say, you -- do you realize that | denied your
notion to suppress that w retap? And do you recogni ze
that on that wiretap, you conceded that the loss in this
case is $20 mlIlion, and do you know t hat under the
sentenci ng gui delines, the sentence where the loss is
$20 million is whatever it is, ten years in jail.

If the judge says all of that, has the judge
violated Rule 11(c)(1)?

MR. YABLON: And if this is happening in the
context of active discussions of whether the defendant
shoul d or should not take a plea, then that -- that nmay
well cross the |ine.

JUSTI CE KENNEDY: | don't know when it can
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happen, because there's no colloquy when there's a
guilty plea. The colloquy happens when there's a not
guilty pl ea.

MR. YABLON: | think -- isn't it the
opposite, Justice Kennedy? The coll oquy happens after
t he defendant --

JUSTI CE KENNEDY: No, no -- you're correct.
You're correct.

MR. YABLON: So -- so taking -- so in that
I nstance, again, you have a situation that may not be
different fromsituations that arise in conpletely
different contexts, where the attorney is doing
sonething that's ineffective, for exanple, and the judge
just doesn't know about it. And -- énd whet her or not
that can be cured in this -- in this setting of the --
of plea discussions, it's just a little bit tangential,
| think, to the key issue.

CHI EF JUSTI CE ROBERTS: Now -- well, but
you' ve answered a | ot of these questions by saying, you
know, it's hard to draw the |line and, you know, maybe in
t hat case, maybe in this case.

Most -- our precedents where we recognize
structural error and -- and plain error are ones that
are pretty easily categorized. Did a magistrate conduct
voir dire or did he not? You know right away one way or
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the other. Did he participate enough? You know, well,
i f he told them how many times he sentenced people this
way, it's not, but if he said you ought to -- you ought

to pay attention to what I'mtelling you when you'd

consi der whether to plea or not, well, then it is.
It -- it seems to me in the typical plain
error cases, we're very -- the categories are very

sharply defi ned.

MR. YABLON: That's actually not accurate.
| woul d say, for exanple, take the defendant's right to
self-representation. And do you -- there may be obvi ous
cases and when the defendant's right to
sel f-representation has been clearly denied. But there
are going to be line-draw ng problenﬁ when you're trying
to figure out did standby counsel intervene so nuch that
he deni ed that right.

O simlarly with the public trial,
obvi ously, a court can be totally closed, but then there
are going to be difficult cases when you have to decide
whet her the justifications for closing the courtroom
are --

CHI EF JUSTI CE ROBERTS: | would say in both
of those exanples, the line -- the gray area, if you
were, is really quite narrow than here, where al nost
every tinme you' ve been asked a question about a
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difficult hypothetical, you say, well, maybe, naybe not.
And | think that's quite different than saying is the
court closed or not or was the person -- you know, did
he represent hinmself in fact or not. And those just
strike me as nuch easier cases.

MR. YABLON: And, of course, |'m being asked
all of the difficult hypotheticals.

If you |l ook at the cases that actually
rise --

CHI EF JUSTI CE ROBERTS: Yes, but if you were
-- if you were arguing whether or not it's -- it's
categorical error when the magi strate conducts voir
dire, it'd be pretty hard for sonebody to come up with a
t ough hypot heti cal . \

MR. YABLON: In that instance, yes. But
there certainly are instances in which the structural --
in which the Court has found structural error, even when
there will be difficult line-drawing problems. And --

JUSTI CE G NSBURG. M. Yablon, one problem
with calling this structural error is that it's not so
clear that this is a -- a bad thing. That is, sone
States even today allow a judge to participate in plea
bar gai ni ng, and the advisors -- the rules advisory
commttee -- said, when it -- when it franmed this
rule that sonme commentators had said it was quite --
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quite a frequent thing that happened, that judges
participated. So it isn't |ike not having a public
trial or not giving a person counsel of choice.

It's, this was -- this was sonet hing that
still sonme jurisdictions think it's okay.

MR. YABLON: Your Honor, no jurisdiction
endorses judicial exhortations to plead guilty. And --
and so this Court can resolve the case just on that
narrower basis, that there is a category of cases that
clearly do involve direct judicial pressure. And no
State allows it, and those are clear violations of the
rules. So wi thout needing to draw these other |ines
about how broad participation may reach, the Court can
do that. \

But even in those States, it's inportant to
note that -- that the Federal system has made a
different structural choice. So whether or not it may
violate the Constitution for States to have carefully
tailored procedures that allow sone type of judicial
I nvol vement, that's not the structure that the Federal
system has chosen. And when you're dealing with the
structural choice that was made in Rule 11, that judges
shall not, nmust not participate in plea discussions,
that that is as elenmental to the Federal system of plea
bargai ni ng that we have as many of the famliar elenments
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of -- of the trial are. And so, the fact that States
have made -- made different structural choices does not
mean that it's not a structural error here.

Now, | do want to get back to this
| i ne-drawi ng i ssue, because | think that this is not
sonet hing that should trouble the Court too nmuch, for a
coupl e of reasons: First, in nost cases, the line wll
not be that hard to draw when you consider the purpose
of Rule 11(c)(1), which is reducing judicial pressure,
and instances in which judges are stepping out of their
role as inpartial adjudicators, and when revi ew ng
courts take that as the touchstone, there may be
difficult cases, but they're going to be able to resolve
nost of them \

Now, if the Court feels like it may be
difficult to do line drawing, and it is unconfortable
extending the rule, the remedy that we're seeking that
far, it is entirely appropriate for the Court to -- to
take out a subcategory of Rule 11(c)(1) violations.

JUSTI CE KAGAN: But that seenms a bit odd,
don't you think, M. Yablon? You know, you're saying,
well, there are core violations as opposed to noncore
violations. | nean, presunmably, that's part of what the
Court would think about when it was doing prejudice
anal ysi s.
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MR. YABLON: It would factor into the

prejudi ce analysis that the Court undertakes, but it

also is a reason just to -- to draw the line. | nean
this Court in -- in various instances has
i ndicated that -- | nean, there are sone -- sonme broad

rules out there: The right to the assistance of
counsel. It cones in different shapes. And the

prej udi ce analysis that applies for a total denial of
the right to counsel is different fromthe one that
applies when you're dealing with nmere deficiency in
counsel 's perfornmance.

And there is -- and again, this is -- this
is a conparative |ine-drawing problem Either you draw
the line | ooking at what a violation\is or | ooking at
what a judicial exhortation is fromthe statenment that
is made, or you engage in this freewheeling specul ation
that the governnent wants engaged in, where you were
trying to read the defendant's mnd. And that is sinply
not how harm ess error analysis normally proceeds, where
you have a cl osed universe of a record, you have
specific criteria that are being applied, and you can
posit what a reasonable juror is.

There is no reasonabl e defendant that can be
posited in the sane way, because defendants are
i diosyncratic and are entitled to be idiosyncratic.
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JUSTI CE KAGAN:. M. Yabl on, do you know of
any case where there is one of these core violations,

t hese exhortation cases, where the Court did not find
prej udi ce?

MR. YABLON: The answer is no, and that
woul d be -- and we would urge the Court that if it does
not accept our primry subm ssion, that it make cl ear
that judicial exhortations like this are highly unlikely
to be harnl ess.

That is what the Fourth Circuit has done,
the Fifth Circuit, the Seventh Circuit, the Tenth
Circuit, the D.C. Circuit. They are in effect applying
a per se analysis, they're just not calling it that.
They are reversing in all of these céses.

And so, if this Court is unconfortable
calling it a per se rule, at least it should give very
strong indications that comments |ike this cannot be
witten off, that they are highly likely, given the
position of the judge relative to the defendant, to
affect the defendant's thinking, to affect the way that
t he defense counsel approaches the case, and possibly
the prosecution as well in those cases in which the
prosecution is aware of the error.

And we would go further and say that if the
Court were to go down this road, it would be useful for
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the Court to provide the additional guidance of hol ding
that this particular type of error was not harnl ess.

That would send a signal to the |lower courts that this
conduct is clearly off Iimts, and it would give them an
i ndi cation that the court means what it's saying, that

t hese kind of coments, where a judge is exhorting a

def endant to come to the cross, that he needs to plead
guilty --

CHI EF JUSTI CE ROBERTS: How do we -- if
we're giving this guidance, what do we say about the
fact that he had a different judge subsequent to this,
that he filed a speedy trial notion after this coercion,
to suggest that he wasn't coerced all that nuch.

Are we supposed to take éll that into
consi deration, too?

MR. YABLON: You should say that those
I nferences are not adequate to overcone the inference
that you draw fromthis type of participation,
particul arly here.

| mean, consider the change in judge. The
reason this hearing occurred before the magi strate judge
I s because the defendant sent a letter to the district
court asking -- explaining his problens with his
counsel. He got a response fromthe magi strate judge.
So in the defendant's mind, the magistrate judge and the
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district court are effectively one and the sanme, and you
woul d not want a system where district courts are
encouraged to send these issues to nagi strate judges, so
magi strate judges can engage in these kind of comments,

but then the district judge can basically just cleanse

it. It is going to affect the way that the process
pl ays out.
Now, the speedy trial issue, if | may
just -- we can equally draw the inference that that was

only done because counsel wanted to put sonme pressure on
t he governnent to actually reach a deal. And it is that
kind of speculation that makes this error ill-suited to
t he kind of renedial analysis the governnment favors.

CHI EF JUSTI CE ROBERTS: fhank you, counsel.

M. Feigin, 13 m nutes.

REBUTTAL ARGUMENT OF ERIC J. FEIG N
ON BEHALF OF THE PETI TI ONER

MR. FEIG N:. Thank you, M. Chief Justice.

| just want to nmake one quick point in
response to the notion that we're asking for sonme form
of new prejudice anal ysis here.

This is the exact sane prejudice analysis
from Dom nguez Benitez, that |ooks whether there is a
reasonabl e probability that the error affected the plea.

Unl ess the Court has any further questions,
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Il will rest --

JUSTI CE KAGAN: M. Feigin, can | ask you
t he same question that | asked M. Yablon: Do you know
of any cases where in these -- where there are really

core violations, where a judge exhorts the defendant to
plea it -- does the Court ever find that
non- prej udi ci al ?

MR. FEIG N | am aware of one or two State
cases in which the court has | ooked at the passage of
time as a reason why that kind of error wouldn't have
been prejudicial.

But otherwi se, | agree with Respondent that
in the Federal courts of appeals, that does tend to get
reversed. And | think that supports\the idea that if
the Court adopts the normal prejudice approach, and
reaffirms that approach in this case, that there's
not really that --

JUSTI CE SOTOVAYOR: Do you disagree with how
the Fourth and Seventh Circuits and other circuits apply
a prejudice analysis, but one that says that it's highly
unlikely that you're not going to find prejudice? Do
you di sagree with their analysis and approach?

MR. FEIG N. Well, Your Honor, there --

m -- I'mnot going to go so far as to endorse the
results they' ve reached in every single case --
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JUSTI CE SOTOVAYOR:  No.

MR. FEIG N -- but I think insofar as they
approach the matter that -- you know, if there's a
fairly serious error and the defendant pleads guilty
right after that, that that's very likely absence of
ext enuating circunstances to be prejudicial; we don't
have a problemw th that.

Unl ess there are further questions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Counsel

The case is submtted.

(Wher eupon, at 12:01 p.m, the case in the

above-entitled matter was submtted.)
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