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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 11-965, Daimer AG v. Baunman.

M . Dupree.

ORAL ARGUMENT OF THOMAS H. DUPREE, JR.
ON BEHALF OF THE PETI TI ONER

MR. DUPREE: M. Chief Justice, and may it
pl ease the Court:

The Ninth Circuit held that Daimer, a
foreign corporation, is subject to general jurisdiction
in California and thus may be sued in California on any
claimarising anywhere in the world. The Ninth Circuit
reached this concl usion by attributiﬁg to Daimer the
California contacts of a Dainler subsidiary, Mercedes
Benz USA, a separate corporation that respects al
corporate formalities and that is not Daimer's alter
ego. The Ninth Circuit's approach viol ates due process.

JUSTI CE SCALIA: Do we have to reach that
question? | nean, | guess the Ninth Circuit nust have

been interpreting the |ong-arm statute of California,

right?
MR. DUPREE: That's correct, Justice Scali a.
JUSTI CE SCALI A: Now, are there -- were
there California cases that disregarded the -- the
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corporate forunf

MR. DUPREE: California respects the
corporate forum The Ninth Circuit applied what appears
to be a Federal common | aw of agency that the Ninth
Circuit admttedly devel oped solely for purposes of the
jurisdictional inquiry.

JUSTI CE SCALI A: But the jurisdictional
inquiry is conducted on the basis of the California
statute, isn't it?

MR. DUPREE: It is, but at the sane tine,
the California statute extends to the limt of due
process. And so what the Ninth Circuit did was it
construed what the perm ssible outer bounds of the due
process clause was in this context. \

JUSTI CE SCALIA: | see. It's -- it's
California's reference to the outer bounds of
jurisdiction that causes -- causes this to be a
constitutional case?

MR. DUPREE: That's correct, Justice Scalia.

CHI EF JUSTI CE ROBERTS: There's nothing in
the Constitution, is there that would prohibit a State
from adopting a rule that a parent is responsible for
any acts of a wholly-owned subsidiary?

MR. DUPREE: Well, M. Chief Justice, there
may be a constitutional limt; certainly to the extent

4
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that, say, California adopted a rule that said for

pur poses of sonme sort of liability, we are going to

di sregard the corporate forum | think that coul d pose
due process concerns to the extent that it is purporting
to override, say, the corporate | aw of Del aware.

CHI EF JUSTI CE ROBERTS: Well, even on a
prospective basis, your brief tal ks about notice and
fairness and predictability; but if California said
going forward, this is the rule that we're going to
apply, is there any constitutional problemwth that?

MR. DUPREE: | -- | still think there would
be, M. Chief Justice. In other words, | take Your
Honor's point about fair notice, if California said
going forward this is the rule me're\going to apply.

But at the sanme time, I'mnot quite sure what in the
Constitution would enmpower, say, California to
essentially override, say, Delaware's corporate | aw and
say for our State purposes, we're essentially going to
rewite the corporate DNA of a corporation that's
chartered in Del aware in order

to --

JUSTI CE SOTOVAYOR: W permitted that in
Cont ai ner Corp

MR. DUPREE: | beg your pardon, Your Honor?

JUSTI CE SOTOVAYOR: We permitted that in

5
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Container Corp. W pernmitted California law to tax the
parent California corporation for the earnings of al
its foreign subsidiaries. And we said the due process
cl ause wasn't offended by that.

MR. DUPREE: Well, Justice Sotomayor,
typically this Court has applied a |l ess rigorous due
process standard in the tax cases than it has in the
personal jurisdiction cases. |If one were to | ook at,
say, Goodyear or Mcintyre, of any of this Court's nore
recent jurisdictional decisions, it typically takes a
much nore rigorous view of the due process clause's
limts on a sovereign's ability to adjudicate matters
that arise outside the forumthan it has in the tax
cont ext .

JUSTI CE GI NSBURG. We woul d never get to
this question if you hadn't conceded that there is
general jurisdiction over the U.S. subsidiary, over --
what is it -- MBUSA.

MR, DUPREE: Well, Justice G nsburg, |
respectfully disagree that we conceded the point bel ow.
" m not sure, frankly, that we could concede sonething
| i ke that on behalf of a different corporation that's
not a party to this lawsuit. But it is true that we
focused on the attribution question in the Ninth
Circuit. And at the end of the day, | don't think that
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t hat point affects the outcome in this case, because --

JUSTI CE GINSBURG: But if there were nothing
to attribute, then that would be the end of it. |If
there was -- if there was not general jurisdiction over
MBUSA, that would be the end of the case, wouldn't it?

MR. DUPREE: Yes, it would. That would be
one way to resolve the case. Another way to resolve the
case --

JUSTI CE G NSBURG. But you didn't -- we
can't resolve it that way since you -- you didn't
chal | enge the general jurisdiction over the subsidiary.

MR. DUPREE: Well, again, we did not argue
that point. Instead, we focussed on the attribution

i ssue, but at the same tine --

JUSTI CE KAGAN: M. Dupree -- I'msorry.
Pl ease.

MR. DUPREE: | was going to say, Your Honor,
at the sanme time, | do think that that notion, that

MBUSA was subject to general jurisdiction in California,
was necessarily part of the Ninth Circuit's holding. So
| do think it is properly preserved for this Court's
review if the Court elected to resolve this case on that
ground.

JUSTI CE KAGAN: And, M. Dupree, even if you
wai ved that point, if | understand it correctly, you did

7
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not waive the point that even with all attribution in

the world, there still is no general jurisdiction over
Daimer. 1In other words, you could attribute al
MBUSA' s contacts and you still would not have gener al

jurisdiction over Daimer; is that right?

MR. DUPREE: Justice Kagan, that is exactly
right.

JUSTI CE KAGAN. So in that sense, it really
doesn't depend on the attribution standard, all these
hard questions of is it an alter ego test or is it an
agency test and how does the Constitution relate to
State | aw, because we could apply any test we wanted,
and there still wouldn't be general jurisdiction over
Daimer in California. \

MR. DUPREE: Justice Kagan, that certainly
woul d be an acceptable route for this Court to resolve
the case. And Your Honor has it exactly right, in that
even if one were to attribute the constitutional
contacts of MBUSA to Daimer, you would still be |eft
with a joint enterprise that plainly is not at hone in
the State of California. It would still be a German
corporation headquartered in Stuttgart that draws only
approximately 2 percent of its overall vehicle revenue
fromCalifornia sales. So yes.

JUSTI CE SOTOVAYOR: |Is that a reasonable --
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JUSTI CE SCALI A: How do foreign -- foreign
countries resolve this attribution question? Wuld --
woul d we be standing al one or are there a | ot of other
countries that assert jurisdiction over the parent, if
there is general jurisdiction over the sub?

MR. DUPREE: By and |large, Justice Scali a,
nost ot her countries respect the corporate forum and
t hat includes parent/subsidiary relations.

JUSTI CE SCALIA: By and large? Wo are the
smal | ?

MR. DUPREE: |'m not aware of anyone who
di srespects it; and, in fact, our amci talk at |ength
about how California' s exercise of general jurisdiction
in this case would not be appropriaté in virtually any
other nation. I'mfrankly not sure where what the Ninth
Circuit did here would be viewed as tol erable.

JUSTI CE BREYER: How do we deal with that?

That's what's -- | mean, it's in your interest to argue
that -- tell me howto deal with this.
It's perhaps true -- | think it's true that

a State doesn't have to all ow conpanies to have
whol | y-owned corporations. Under the Constitution of
the United States, nothing says they do. O a State
coul d say, wholly-owned corporations? Well, there's no
limted liability. O they could say in certain kinds

9
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of accidents, there's no limted -- et cetera. You see,
t hey have | ots of choice.

So what really seens to have been going on
here is the Ninth Circuit, fromyour perspective, just
really msstated California | aw by out to lunch. Wen
t hey say when we want it to be as broad as the
Constitution, they don't nean, because we could get rid
of limted liability, that that's what we do. So, how
can we deal with a circuit court that seens to seriously
m sstate the |aw of a State?

MR. DUPREE: Well, | think the way this
Court should deal with the Ninth Circuit in this case is
sinply to reverse it, Your Honor.

JUSTI CE BREYER: | underétand that that's
what you would |ike as the bottomline.

(Laughter.)

JUSTI CE BREYER: | would like to know the
chain of reasoning that gets --

(Laughter.)

MR. DUPREE: The chain of reasoning, Your
Honor, is sinply that California, like all States,
generally respects the corporate form certainly with
regard to liability determ nations. 1In fact, this is a
poi nt that Professor Bril myer makes at |ength in her
am cus brief, where she says that it is anomal ous for a
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State on one hand to respect the corporate formas to
liability determ nations, but then when it conmes to
maki ng these sorts of personal jurisdictional

determ nations, it applies a conpletely different

st andard.

So | think --

JUSTI CE Gl NSBURG. Suppose -- but suppose we
had a case of an accident on a California highway
injuring California people and they sued charging that
t he Mercedes Benz was defectively manufactured. Wuld
there be jurisdiction over both the parent and the sub
in that situation?

MR. DUPREE: If it were the case Your Honor
hypot hesi zed, | think there may mell\be specific
jurisdiction avail able, depending on whether Daimer
purposefully availed itself of the California forum

JUSTI CE GI NSBURG. And what does that nmean?
| mean, it certainly wanted to have its cars sold in --
in California.

MR. DUPREE: Right. What this Court has
said in its opinions in Asahi and then, of course, in
McEntyre is that you | ook whether the corporation
targeted the forum And in Asahi, Justice O Connor's
opinion identified several facts that could support such
a finding. For exanple, whether the parent targeted

11
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advertising at the forum whether the parent designed a
product specifically for use in that forum And, of
course, this Court has said repeatedly that questions of
specific jurisdiction are highly fact dependent.

And so in Your Honor's hypothetical, | think
what the plaintiffs would do to establish specific
jurisdiction over the foreign parent would be precisely
to attenpt to amass evidence show ng that Daimer
targeted the forumwhere they intend to bring the suit.

JUSTI CE SOTOVAYOR: Counsel --

JUSTI CE GINSBURG: Well, there was injury in
the forumand it was caused by defective manufacturing
abroad. That's a typical basis for jurisdiction under
| ong arm st at ut es. \

MR. DUPREE: Well, certainly courts have
exerci sed specific jurisdiction in that situation. But,
of course, as this Court's ruling in MEntyre
illustrates, that's not necessarily always the case and
t here may, of course, be situations where a product does
cause injury in the forum yet the foreign parent is not
necessarily subject to specific jurisdiction in that
forum

JUSTI CE KENNEDY: Well, how -- how woul d you
answer Justice G nsburg's question if you were witing
the opinion in your favor? Wuld you say that in the

12
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hypot hetical, Daim er Chrysler put in notion a course of
events that caused an injury in California? |Is that the
way our jurisprudence works?

MR. DUPREE: Well --

JUSTI CE KENNEDY: If you're going to answer
t he hypot hetical in an opinion, how would you -- what
woul d you say?

MR. DUPREE: Well, | think I would go back
to what this Court has articulated, first of all, is the
standard for specific jurisdiction, which is purposeful
avai |l ment or purposeful direction. | think as far as
what constellation of facts --

JUSTI CE KENNEDY: Well, Daimer has
pur posely availed itself of Californ{a jurisdiction by
establishing the sub that -- that operates there by
establishing Mercedes U.S., that it operates there.

MR. DUPREE: Well, Mercedes --

JUSTI CE KENNEDY: So -- so creating a
subsidiary is not availing itself of jurisdiction?

MR. DUPREE: Well, Justice Kennedy, | think
in sone cases a subsidiary's work could give rise to
specific jurisdiction, but I think that's not
necessarily true across the United States in all cases.

JUSTI CE KENNEDY: | agree. And |I'm asking
what is the rationale that you would use to answer

13
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Justice G nshurg's hypothetical in the -- in the opinion
for the Court that is ruling in your favor?

MR. DUPREE: The answer | would give is that
I n Justice G nsburg's hypothetical the foreign parent
coul d be subject to specific jurisdiction if it
purposefully availed itself of the forumand that very
well could be an inquiry that turns on the subsidiary's
activity.

JUSTI CE KENNEDY: And ny question is whether
or not by creating Mercedes U.S., Daimer didn't
purposely avail itself of the forunf

MR. DUPREE: | don't think it did,

Justi ce Kennedy.

JUSTI CE KENNEDY: Becausé?

MR. DUPREE: Because | don't think there is
any evidence in this record that suggests that by
creating a subsidiary that does business generally, it
was purposefully targeting California.

JUSTI CE SOTOVAYOR: M. --

JUSTI CE KAGAN: M. Dupree --

JUSTICE ALITO. If we agree with you -- if
we agree with you that the test should be whether the
subsidiary is an alter ego of the parent, would that
depend on the -- the law of the particular State in
which the suit is brought or would it be based on sone

14
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general understanding of alter ego liability?

MR. DUPREE: Justice Alito, | think the best
test would be to look to State | aw for guidance,
preci sely because that is the |law that comercial actors
t hroughout our country typically would look to, to
det erm ne whet her or not they might be in a
veil -piercing situation.

JUSTI CE ALI TG  That would nmean that due
process woul d mean sonething different potentially in
California and New York, for exanple. Wuldn't that be
rat her strange?

MR. DUPREE: Well, |I'm not sure, Your Honor
Certainly this Court in other due process contexts has
| ooked to the substance of State Iaw\to informits
judgenents, for exanple in determ ning the scope of
protected property interests. In punitive damges
cases, it's looked to State |aw to determ ne the
constitutional boundaries.

JUSTI CE SOTOVAYOR: \Where el se have we done
it in the personal jurisdiction context, define the
limts of the due process, Federal due process in
accordance with State | aw?

MR. DUPREE: Well --

JUSTI CE SOTOVAYOR: Didn't we create tests
in International Shoe, in Burger King separate from

15
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State | aw?

MR. DUPREE: The test this Court created in
I nternational Shoe, | think, is probably best
characterized as a Federal common law test. | think

that this situation is not quite anal ogous, precisely
for the reason | nmentioned in nmy answer to

Justice Alito, is that commercial actors and | awers and
parties throughout the country typically look to State

| aw for guidance. And if this Court were to adopt a
general Federal common | aw standard, under which | think
we would still prevail, but --

JUSTI CE SOTOVAYOR: So what do we do with
all the amci briefs that points to countless articles
that tal k about the corporate veil-p{ercing as the nost
arbitrary of State |aws out there?

MR. DUPREE: Well, I'mnot sure --

JUSTI CE SOTOVAYOR: | don't know how -- how
corporations get any sense of confort froma law that's
so irrationally applied, according to sone.

MR. DUPREE: Well, 1 think sone of the
am ci, candidly, may overstate the purported confusion.
At the end of the day, veil-piercing lawis certainly
wel |l settled and vetted in this country's | egal
traditions, and | think it is sufficiently capabl e of
preci se application in advance. Corporations deal wth

16
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t hat standard on a day-to-day basis. And so although I
take Your Honor's point that at the margins there my be
room f or debate as to whether a veil should be pierced
in a particular case, | think by and large it's a
general standard, it's a famliar standard, and it's a
wor kabl e standard and it's a standard that people | ook
to on a day-to-day basis.

JUSTI CE SCALI A: Counsel, |'ve been | ooking

for the text of the California jurisdiction statute.

VWhere is it? | mean, you know, that's what this case is
all about, isn't it?
MR. DUPREE: | believe it's --

JUSTICE SCALIA: Is it in your brief? 1Is it
In the Respondent's brief? 1Is it in\the Governnent' s
brief? | can't find the darn thing.

MR. DUPREE: Well, we'll provide the cite to
Your Honor. If they --

JUSTI CE SCALIA: | don't want the cite. |
want the text in front of nme right here.

MR. DUPREE: I wll --

JUSTI CE SCALI A: That's what briefs are

supposed to have --

MR. DUPREE: Right. | wll --
JUSTI CE SCALIA: -- all -- all of the
significant statutes that -- that relate to the case.
17
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MR. DUPREE: Right. | will provide the cite
to Your Honor on rebuttal. It is the California Civil
Code.

JUSTI CE SCALIA: | don't have the California
Civil Code. You're saying it's -- it's not in the
bri efing?

MR. DUPREE: It is in the briefing. W did
not reproduce it as a separate addendum at the
begi nning, but | believe it is quoted in the briefing
and | will provide Your Honor with a precise page cite
on rebuttal.

JUSTICE GINSBURG. But it does -- it does
provide for the exercise of jurisdiction to the limts
of due process. \

MR. DUPREE: That's exactly right, Justice
G nshurg. It sinply says that California may exercise
|l ong arm jurisdiction consistent and to the limt
perm tted by Federal due process. That's all the
statute says, Justice Scalia.

"1l reserve the remainder of nmy tinme for
rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Kneedl er.

ORAL ARGUMENT OF EDW N S. KNEEDLER
FOR THE UNI TED STATES, AS AM CUS CURI AE,

18
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SUPPORTI NG THE PETI TI ONER

MR. KNEEDLER: M. Chief Justice, and may it
pl ease the Court:

As several questions fromthe Court suggest, the
Due Process Clause itself does not supply fixed rules
for the attribution of forum contacts from one
corporation to another. Rather, such rules are the
province of the positive |law that creates the
corporation and other substantive |aw such as agency
that defines the relationship of that juridical person
to other persons. And those rules are the ones that the
corporations thenselves rely upon and that others who
deal with the corporations rely upon.

JUSTI CE SOTOVAYOR: Could you tell nme why we
just don't rely on the tests we apply in the tax cases?
It's a Federal test and it says if you're functionally
and economcally tied together and you control the other
entity, the parent controls the subsidiary, your
earnings are subject to the Due Process Clause and can
be taxed by an individual State. It seens |like a fairly
sinple test.

And if you break down the conplicated
California test, really, that was the essence it was
getting to. So why do we go to the vagrancies of State
| aw and why don't we just do the true and tried?

19
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MR. KNEEDLER: But in the instance you're
tal king about in taxation -- and this is related to a
guestion the Chief Justice asked -- the due process
cl ause does not itself prohibit a State or the Federal
governnment fromattributing substantive liability, for
exanple, froma -- froma subsidiary to a parent, or, in
the case of taxation, of choosing to | ook at the entire
enterprise of which the parent corporation is the head.

But those are the results of deliberate
choi ces by the | awmaki ng organs of the State, which
they -- legislature, or when Congress does it, the
Federal governnment. They do not --

JUSTI CE SOTOVAYOR: California --

MR. KNEEDLER: - - reflec{ a gener al
determ nation that in all circumstances, the acts of the
nati on or the acts of a subsidiary should be attributed
to the parent. In fact, the general rule is quite to
the contrary.

JUSTICE ALITGO Well, in the situation of
i ndi vidual s, does the -- does the due process rule
regardi ng taxation of individuals by a State align with
the -- the ability of somebody to sue that person in the
State? Sonebody -- for exanple, if someone is a partner
in alaw firmthat has offices all over the country,
they may be paying inconme taxes in many jurisdictions.

20
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Are they subject to general jurisdiction?

If there's a -- if you have sonebody who works in D.C
and never goes to California but has to pay sone incone
tax in California, are they subject to suit in
California for any --

MR. KNEEDLER: No.

JUSTICE ALITO -- claimthat arises against
t hem anywher e?

MR. KNEEDLER: No. No, they are not.

And -- and for the taxation, there has to -- for
taxation to begin with, there has to be sone nexus
bet ween the individual and the -- and the State.

The rules that | think Justice Sotomayor was
tal ki ng about in the Federal Tax Codé has sim | ar
provisions, really have to do with the neasure of
taxation. And in nost of those situations, certainly,

I n taxation anong the States, there is an apportionnment
formula. Yes, the -- the overall income may be | unped

t oget her for purposes of -- of the initial step, but
then there's an apportionnment fornmula that says that --
in the Mobil case that's cited in the briefs, for
exanpl e, that -- that Vernont can only tax so nuch of
it, that portion that is fairly attributable to Vernont.

So in that sense, it's analogous to a
specific jurisdiction. You're looking at -- you're

21
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coming up with some formula to tie the taxation to the
State that is inposing -- inposing the tax.

JUSTI CE KAGAN: M. Kneedl er, what do you
t hi nk about this, that -- you know, as |'ve been | ooking
t hrough these cases, it seems to nme that all these
attribution issues and the conflict about attribution
ari ses because courts generally have an inproperly broad
under st andi ng of general jurisdiction and don't quite
understand the distinction between general and specific
jurisdiction.

If the courts -- if the Court here had
under stood that general jurisdiction applies when a
conpany is essentially at home in a place, would any of
t hese questions have arisen? \

MR. KNEEDLER: Probably not. The court of
appeals -- | think it's page 23 of its opinion -- says
that the reason that it |ooked to the -- the question of
whet her the in-State activities of MBUSA were inportant
to Daimer was that the inportance is a neasure of the
presence, meaning essentially doing business within --
within California.

And as we point out in our brief, the Ninth
Circuit's approach to this traces back to early New York
cases that -- that address the question of doing
busi ness at a tinme when the business --
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JUSTI CE GINSBURG. But that was -- that was
conceded. But that was -- there is a very substanti al
argument that there was no general jurisdiction over the
subsi diary, but that was not contested bel ow.

MR. KNEEDLER: Yes.

JUSTI CE GINSBURG. And a party can al ways
consent to jurisdiction.

MR. KNEEDLER: Yes. Now -- but | think in a

broader matter -- and also, | take the point that
Justice Kagan nade earlier that even -- even if NMBUSA
was subject to general jurisdiction or if we -- if

that's accepted for these purposes, that doesn't nean
that Daimer -- you wouldn't attribute MBUSA' s
jurisdictional status to Daimer. Yéu m ght attribute
its contacts, if the appropriate rules for attribution
of contacts work in that.

JUSTI CE KENNEDY: Just as a way of getting
you to state your general theory of the case, let me ask
you: Do you have a recommendati on as to whether or not

we should remand this case? If we accept your theory of

the case, which I'll |let you explain, does that require
a remand?

MR. KNEEDLER: It -- it does not. And in
our view --

JUSTI CE KENNEDY: And that is because?
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MR. KNEEDLER: Yes. In -- in our view, it's
proper for the -- for the Court to | ook to background
principles of corporate |law at | east as a starting point
or as a presunptive matter. And in this country,
cor porate separateness, under which a parent is not
liable for the acts of a subsidiary, is the general
rul e.

There are established exceptions to that,
traditional exceptions: The alter ego exception, and
the situation where a principal is responsible for the
acts of an agent.

Attribution on those bases, because they're
traditional, would not offend traditional notions of --
of fair play and substanti al justice\under t he due
process clause. Here, Respondent does not argue --
Respondents do not argue for an -- that alter ego would
satisfy.

And as for agency, there's no argunment here
that traditional agency requirenents are satisfied.

JUSTI CE KENNEDY: Under tradition, if you
have the universe of agent and principal, an independent

contractor, is the subsidiary of the latter or is it

sonething -- is it some third -- sone third ani mal ?
MR. KNEEDLER: | think -- | think in this
case -- again, we don't have any reference to -- at
24
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all --

JUSTI CE KENNEDY: Generally, if you have
a -- a corporate parent and a subsidiary, do we usually
think of a subsidiary as an agent?

MR. KNEEDLER: No, you do not.

JUSTI CE KENNEDY: Do we think of it as --
what do we think about it as? An independent
contractor, or just something el se?

MR. KNEEDLER: It's an independent entity.
It may be doing work for the parent, or it may not. In
this case, at page 179A of the Joint Appendi x, the
agreenment between Daim er and -- and MBUSA specifically
provi des that MBUSA is neither a special nor a general
agent. It says that MBUSA cannot ac{ on behal f of or
bind Daimer, and it's not a fiduciary.

JUSTI CE GINSBURG. Well, you don't -- you
woul dn't have any doubt, would you, in the hypothetical
that | pose. A Mercedes Benz car causes an accident --
there's an accident in California. |It's alleged that
t he accident was the defective manufacturing of that
car. California people are injured. There would be
jurisdiction in a California court.

MR. KNEEDLER: | -- I would think so,
particularly given the -- given the agreenment in this
case which obligates Daimer to market throughout the 50
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States, and the volunme of sales that are directed to the
United States, sone mmjor portion of which is expected
to be and intended to be in California. | don't think

t here woul d be any question that California would have
specific jurisdiction.

JUSTI CE KAGAN: But, of course, that just
points out the difference between specific and general
jurisdiction, that Daimer m ght be -- mght be found --
found it -- there's jurisdiction over Daimer in a case
whi ch involves the blowing up of a car in California,
but not over something that's not related to any of its
contacts in California.

MR. KNEEDLER: Right. That is -- that is
the -- the mpjor -- that is the najof di fference.

JUSTICE ALITO. What would have to be --

MR. KNEEDLER: If | could nmake a point.

JUSTICE ALITO  What would have to be
true for MBUSA to be Daimer's agent with respect to
general jurisdiction? How would the facts of this case
have to be changed in order to bring this within an
agency principle?

MR. KNEEDLER: | think -- | think MBUSA
woul d have to be acting on behalf of Daimer. One step
in that direction would be if Dainler consigned the cars
to -- to MBUSA and that -- and MBUSA held itself out as
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the sales agent. Here, the cars were sold to MBUSA in
Germany and -- and sent to the United States.

But if there was an agency rel ationship,

t hat doesn't necessarily nmean that Daimer would be at
home in -- in California or whatever --

JUSTI CE SOTOMAYOR: | nean, in nost agency
rel ati onships, titles stay with the principal. So |
don't know -- or -- or when it doesn't, it transfers to
t he agent, but for the benefit of the principal. So I
don't know what the sale in Germany has to do.

MR. KNEEDLER: Well, | -- under this
agreenent, MBUSA is -- acts independently. It does not
act day to day directly.

JUSTI CE SOTOVAYOR: |t séens an odd thing to
say given the page and a half that the | ower court went

t hrough on the various ways in which Germany controls

this subsidiary. It appoints all its officers. It
approves all its operating procedures. It approves all
of the people it hires and fires. It seens |ike there

isn't much left for what --

CHI EF JUSTI CE ROBERTS: | don't think there
was a question, but you can respond.

(Laughter.)

MR. KNEEDLER: Those are contractual
undertaki ngs. They are not the manifestations of
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agency. Agency would require that -- that Dainl er
control the day-to-day operations of this subsidiary.
And at page 116A of the petition appendix, the district
court says there's no evidence of that whatsoever.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Russell?

ORAL ARGUMENT OF KEVI N RUSSELL
ON BEHALF OF THE RESPONDENTS

MR. RUSSELL: M. Chief Justice, and may it
pl ease the Court:

|"d like to begin with the question of
what's in this case and what isn't, because the fact
pattern in this case gives rise to nmultiple conplicated
questions, only two of which have beén adequatel y
preserved in this case. And one of the questions that's
not in the case, Justice Kagan, is whether or not, if
MBUSA' s contacts are attributable, they are sufficient
to establish general jurisdiction.

This case has been in litigation on the
personal jurisdiction issue for eight years. Throughout
t hat period, we have argued that if MBUSA' s contacts
were attributed to Daimer, they were sufficient in kind
and quantity to support general jurisdiction over
Dai m er itself.

JUSTICE GINSBURG. So if a Mercedes Benz
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vehicle overturned in Poland and injured the Polish
driver and passenger, suit for the design defect could
be brought in California?

MR. RUSSELL: That's right. And if you
think that the answer to that is wong, it's because of
t he argunent that Daimer did not preserve.

JUSTI CE KAGAN: Yes, but, M. Russell, it's
usually -- it doesn't lead to good results when you
assunme sonething that is obviously in error. You know,
it leads you to go onto a road that you woul dn't
ot herwi se have gone onto and get to a destination that
m ght be inproper itself.

So it's bad practice, and | understand your,
you know, idea about they didn't argde this, they didn't
argue that. But to assune sonething that's obviously a
fallacy as your basis for a decision is not likely to
| ead you to a good outcone.

MR. RUSSELL: Well, that m ght be a reason
then for this Court to dismss this case as
i nprovidently granted. A cert petition, a grant of cert
shoul dn't be a Get-Qut-of-Jail-Free card.

JUSTI CE BREYER: Really, suppose | think
that this was crying out for an en banc. After you got
your deci sion, we decided Goodyear, didn't we? And yet,
even though there is no effort to reconcile the case
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with Goodyear, as there couldn't be -- we haven't
decided it -- by the time we decided it, it still could
have been taken en banc.

MR. RUSSELL: That's right.

JUSTI CE BREYER: | guess we have no power at
all to force the circuit, although that's what they are
there for, to consider such a matter en banc.

MR. RUSSELL: That's because Petitioners
didn't raise that question en banc. They filed an en
banc petition after Goodyear canme down -- -

JUSTI CE BREYER: And they didn't raise
t hese --

MR. RUSSELL: And they did not raise these
questi ons. \

JUSTI CE KAGAN: But, M. Russell, they did
tal k about Dai nl er wasn't subject to general
jurisdiction. They didn't contest MBUSA' s bei ng subject
to general jurisdiction, but they said Daimer isn't
subject to general jurisdiction.

So, you know, they didn't make the precise

argunment that they should have nade, but they basically

put the question at issue: |Is Dainmer subject to
general jurisdiction? Answer: No. Daimer is a German
corporation. If it were subject to general jurisdiction

in California, so too it would be subject to genera
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jurisdiction in every State in the United States, and
all of that has got to be wong.

MR. RUSSELL: Well, with respect, Justice
Kagan, it's not as easy as you seemto think it is. Let
me give you an exanple. In Perkins, this Court cited a
prior case as a quintessential paradigmatic exanple of
general jurisdiction, called Barrow Steanshi p Conpany V.
Kane, and in that case, it approved -- this Court
approved the exercise of general jurisdiction in New
York over a British steanship conpany for a tort that
occurred in Ireland based on the fact that it had an
office run, actually, by another conpany, a nercantile
conpany cal |l ed Hender son.

JUSTI CE Gl NSBURG: \What ﬁas t he year of that
deci si on?

MR. RUSSELL: That was 1898. But this
Court --

JUSTI CE Gl NSBURG: Yes, but the thinking
about jurisdiction has changed enornmously since then.

MR. RUSSELL: But ny point is that this
Court in Perkins, which is quite a long time after
I nternational Shoe, cited to Barrows as an exanple of a
par adi gmati ¢ exanpl e.

JUSTICE GINSBURG: If there was ever an
exanpl e of a corporation being at honme in a particul ar
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pl ace, it's Perkins agai nst Benguet. It was a

Phi i ppi ne conpany that was shut down entirely. It was
World War Il. To the extent the conmpany was operating
at all, it was in Chio. It was not able to operate in
what ot herw se woul d have been its hone base. So
everything that the corporation was doing occurred in
Ohi o.

MR. RUSSELL: Justice G nsburg, just to be
clear, I'mnot saying that this case is |like Perkins.
"' m saying that in Perkins, a post- International Shoe
case, this Court enbraced the result in Barrows, which

Is a case quite |ike this one.

And nore --

JUSTI CE SCALI A: M. Ruséell, I"mstill hung
up on -- on why we have to confront a Federal
constitutional question. |t doesn't seemto ne that a

State statute which says we want to exercise
jurisdiction to the extent the Constitution permts -- |
don't think that invites a Court to restructure standard
State law and to say we're not going to observe the
corporate distinction.

| guess you'd have to say we can hold the
i ndi vi dual sharehol ders of a corporation |iable, because
that m ght not violate the Constitution.

| don't think that when California adopts
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this statute it nmeans to change its standard | aw
regardi ng corporations, regarding individuals, and so
forth. Why should we assune that?

MR. RUSSELL: Because Petitioner, again,
didn't make that argunent, either.

JUSTI CE BREYER: Now we're -- |ook at the
odd thing. It mght not violate the Constitution. |
mean, it's the sane question, but it is bothering ne,
too. It mght not violate the Constitution of the
United States for a State to say we don't have linted
liability in respect to the subsidiary corporation or
t he general corporation.

It's very unlikely to do that. It's going
to be a big problemto get investnen{ in that State, but
it mght not violate -- it m ght not violate the
Constitution as here, to say, you know, we are in
California not going to have subsidiaries when a
plaintiff comes in and sues on the basis of sonething
t hat happened outside the country; but we will have it
when, in fact, he sues on sonething that happened in
California. Now, a State could do that, | guess, but
It's pretty odd.

And if you |l ook what the -- what the Ninth
Circuit said in its opinion, it never referred to
California law directly. It's all Ninth Crcuit cases

33

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

or Second Circuit cases. The only thing it says about
California is probably sonmething that was quoted in that
circuit case, sonething |ike that.

So, what am | supposed to do, because State
law is up to the State? How do | handle that?

MR. RUSSELL: This case has been |itigated
on the interpretation of the California statute that
says that California intended, notw thstandi ng what
rules it applies for liability, to exercise personal
jurisdiction to the furthest extent permtted by the
Constitution. And here it's not that difficult a
gquestion. Here the question is, if Petitioner would
have been subject to general jurisdiction in California
had it conducted the sane operations\through a
subdivision in the case, does the Due Process Cl ause
give it a constitutional right to avoid that
jurisdiction sinply by conducting those sane operations
t hrough a whol | y-owned subsi di ary.

JUSTI CE BREYER: So you think, in other
words, that California has abolished -- | nean,
California says there is no corporate insulation? A
corporation, when it tries to work through a subsidiary,
that subsidiary has unlimted liability fromlawsuits in
California. |Is that what you think California |aw is?

MR. RUSSELL: California wants to go as far
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as the Constitution would pernit.

JUSTI CE BREYER: The answer then to ny
question is yes. You think right today, in California,
the lawis there is no -- there is unlimted liability
for a corporation that is a subsidiary of another?

MR. RUSSELL: Not that there is unlimted
liability, but that the exercise --

JUSTI CE BREYER: Well, you can bring a
lawsuit, unlimted liability.

JUSTICE ALITO  Wwell, M. --

MR. RUSSELL: Because the statute at issue
doesn't speak to liability. It speaks to persona
jurisdiction.

JUSTICE ALITGO M. Russéll, Is it clear
that the California | aw regarding corporate liability
woul d apply to all of your clains?

MR. RUSSELL: No.

JUSTI CE ALITO.  You have Federal clains, you
have Argentine clains; isn't that correct?

MR. RUSSELL: That's correct.

JUSTICE ALITO But California |law controls
personal jurisdiction. It doesn't, does it, necessarily
control corporate liability, let's say, with respect to
the Argentine clains?

MR. RUSSELL: No, it certainly wouldn't.
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The choice of |aw principles would al nost certainly
point to Argentine |aw.

JUSTI CE GI NSBURG. Well, but why should
we -- now that the Federal clainms are out -- | nean,
when you started the suit you had a clai munder the
Alien Tort Statute, you had a claimunder the Torture
Victinms Protection Act, but now those Federal clainms are
out and we are left with a claimunder California |aw
and Argentinian | aw.

Why shoul d a Federal forum exercise
suppl emental jurisdiction over those clains once the
Federal clainms are out of the picture?

MR. RUSSELL: Well, certainly we agree that
If this case were remanded to the diétrict court it
woul d have discretion to refuse to exercise suppl enental
jurisdiction.

JUSTI CE GINSBURG: Wouldn't it be arbitrary
for it to exercise personal jurisdiction when there is
no Federal claimand the case involves foreign
plaintiffs injured abroad, allegedly due to the
activities of a subsidiary operating abroad?

MR. RUSSELL: Utimtely, we don't think so.
| think you would have to take into account this case
has been in litigation for eight years already. | think
that's a substantial reason for the Court to want to
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al l ow the case to continue.

| recognize that we would have a very hard
time appealing froma decision that refused to exercise
suppl enental jurisdiction. But again, on the question
that the Court actually granted cert on and which was
actually preserved here, | do think that the Court could
sinmply hold that, |ook, attribution of contacts between
a whol |l y-owned subsidiary and its parents is not so
unreasonable as to violate the Constitution.

At the end of the day, the due process
gquestion is whether the defendant had sufficiently
availed itself of the benefits of doing business in the
State to warrant an exercise of jurisdiction. It can do
that either directly, through its .

JUSTI CE GI NSBURG. Yes, but that test that
you just -- the sufficiently purposeful availing, those
are all specific jurisdiction questions.

MR. RUSSELL: Wth respect --

JUSTI CE G NSBURG: And not general
jurisdiction questions.

MR. RUSSELL: Wth respect, | don't think
that's correct. Justice Kennedy's opinion for the
plurality in Castro, for exanple, identified the
under |l ying prem se of both general and specific
jurisdiction and availing oneself of the benefits of
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being in the State.

JUSTI CE Gl NSBURG. And Goodyear
di stingui shed the two by saying general jurisdiction
nmeans it's equivalent to residence for an individual.
It's where you are at hone.

And general jurisdiction was rmuch broader in
t he days before long arm statutes. But now that we have
specific jurisdiction so you can sue where the event
occurred, just as specific jurisdiction has expanded, so
general jurisdiction has shrunk.

MR. RUSSELL: | understand that there are
very serious and inportant questions with respect to
what it means to be at home in a State. And that if
Petitioner had raised those argunenté bel ow, it m ght
actually have prevailed. But this Court ought not to
forgive that waiver in a case like this and it ought not
to decide that question when not only is the argunent
forfeit, but it's barely been briefed in this case.

JUSTI CE KENNEDY: Well, | understood the
concession as being, that if Mercedes were the only
corporation involved in this dispute, there would be
specific -- sufficient contacts. That doesn't tell ne
anyt hi ng about Dai nl er.

MR. RUSSELL: That is --

JUSTI CE KENNEDY: I'"'m-- |I"mnot so sure
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that this concession is that troubl esome for Daimnler.

MR. RUSSELL: No. There has been one
concession, which is that MBUSA's contacts are
sufficient to subject MBUSA itself to genera
jurisdiction. And there's been one forfeiture --

JUSTI CE KENNEDY: So how does that answer
t he question about Daimer?

MR. RUSSELL: Well, because there's been one
forfeiture as well. And that is, we've argued for 8 --

JUSTI CE KENNEDY: There has been one --

MR. RUSSELL: Forfeiture, as well. W have
argued for 8 years that if you attribute the contacts in
MBUSA to Daimer, those contacts are sufficient to
establish general jurisdiction over bainier. They're
sufficient to satisfy the m ni num contacts.

JUSTI CE GINSBURG: Well, any claimarising
anyplace in the world.

MR. RUSSELL: That's right. That's been our
argunent. They could have said no, that's not right;
t hey could have said MBUSA doesn't do enough business in
California. They could have said that general -- that
doi ng busi ness theory of general jurisdiction is no
good. They could have said you can only be subject
to general jurisdiction --

JUSTI CE KENNEDY: But | think their
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concession is quite consistent with the proposition that
the distinction between parent and subsidiary is

meani ngful for jurisdictional purposes. And that you're
not just automatically an -- you yourself do not defend
the Ninth Circuit's position that if Dainler gives
enough functions to Mercedes that it has to give, that
then Daimer is -- is liable. You don't -- your
footnote, | think page 35 of your brief, you -- you
don't take the Ninth Circuit's reasoning to its full
extent.

MR. RUSSELL: That's right. W do think
that this is an easier case because we have a
whol | y- owned subsidiary that operates in very mnmuch the
same way as a subdi vi sion woul d. \

Notice that in the Federal --

JUSTI CE SCALIA: M. Russell, does it not
follow from-- fromyour argunent that a Federal court
shoul d entertain a suit against the sharehol ders of a
foreign corporation when that foreign corporation has
sufficient contacts in California?

MR. RUSSELL: No, | don't think it does.

JUSTI CE SCALI A: Wy --

MR. RUSSELL: But the question ultimately is
whether it's fair to say that the defendant has
sufficiently benefitted from --
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JUSTI CE SCALIA: VWhy is it any less fair?
MR. RUSSELL: Because unlike a sharehol der,
a parent conpany enjoys not only the econom c benefits
of the subsidiary's activities --
JUSTI CE SCALI A: Don't the sharehol ders?
MR. RUSSELL: They enjoy a partial. But in
addition they have -- the parent has the right and here
t he substantial right to control the day to day --
JUSTI CE SCALIA: Don't the sharehol ders?
MR. RUSSELL: No, they don't. All the
shar ehol ders have the right to do is appoint the -- the
people to the board. Here, Daimer exercised a degree
of control that is nmuch nore significant than that.
JUSTI CE SCALI A:  Wel |, I\can't see a
distinction. And I think if you stretch the California
statute as far as you're stretching it, you -- you have

to assune that California would exercise jurisdiction in

t hat case --
MR. RUSSELL: Well, | don't think --
JUSTICE SCALIA: ~-- if you're the Ninth
Circuit.
MR. RUSSELL: | don't think that's right.

mean, this Court has recognized that | ook, the Due
Process Clause requires ultimtely draw ng sone |ines,
but it can't be done in a nechanical way. Here,
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Goodyear provides a safe harbor to conpani es that want
to make sure that they're not subject to genera
jurisdiction in California. They can do so by selling
their cars to an independent distributor, the way
Petitioner used to do and the way that Toyota still
does. But with respect to --

JUSTICE GINSBURG: But if you go -- if you
go back to the -- to the foundation case of
I nternational Shoe. That case recogni zed that you can
be an agent for one purpose, but not for another. So
t he people -- the sal esmen who were pronoting the sal es
of shoes were the agents of International Shoe for the
pur pose of pronoting the sale of shoes. They were not
an all-purpose agent for the purpose\of, say, dealing --
real estate dealings on behalf of the corporation.

So you could have an agency for one purpose,
selling cars in California, but totally unrelated to
torturing people in Argentina.

MR. RUSSELL: That's right. But the -- but
that | think we need to separate the two ideas of what
does it take to nmake Petitioner at honme in California.
Once it's established that it is at home in California,
it is sinply a traditional aspect of general
jurisdiction that it will be subject to suit for things
t hat happened abroad.
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If this suit had been brought agai nst Apple
Conputer, which is headquartered in California, | don't
t hink we would be here today. The question here is
whet her the -- the conduct in California is rendered
i nsufficient by virtue of the fact that it was
undertaken by a subsidiary.

JUSTI CE BREYER: That is ny problem and I
don't know what to do. It's really -- Justice Scalia
has been nmentioning this problem

You're seeing it through the |ens of
jurisdiction. I'mnot. |'mseeing it through the |ens
of corporate law. Five sharehol ders get together from
outside California and they set up a corporation in
California. Why? To insulate thensélves from
liability, particularly |lawsuits.

Now, instead of those five sharehol ders,
everything is the same, but nowit's a German
corporation and suddenly, they can't insul ate thensel ves
fromthe lawsuits in California. | think it unlikely
that California would have such a corporate | aw, whether
it goes by the nanme of jurisdiction or some other nane.
But that's a State | aw questi on.

So what am | supposed to do? That's where
we started this argunent. And that's what | --

MR. RUSSELL: Well, Justice Breyer, if you
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think -- if you think that the -- the proper resolution
of a case like this turns on issues that were not
preserved bel ow and have not been argued here, then you
can do one of two things.

JUSTI CE BREYER: \What ?

MR. RUSSELL: You can dismi ss the case as
| nprovidently granted or you can decide the case on the
assunmpti ons upon which it's been litigated and nmake
clear that you're doing that.

JUSTI CE BREYER: Wel |, another thing we
could do is we could say we've deci ded now two cases
that seemto bear on this, and one is Goodyear and the
other is Kiobel; and we could say we'll send it back for
consideration of this case in |ight 6f t hose.

MR. RUSSELL: We would have no problemw th
that if you made clear that it was open to us under
remand to argue that they didn't preserve these
arguments. That would be a fine result for us.

CHI EF JUSTI CE ROBERTS: You just --

JUSTI CE SCALIA: |'m sorry.

CHI EF JUSTI CE ROBERTS: You nentioned
Ki obel. Do you still think you have a viable claim
under Ki obel, or haven't you conceded that?

MR. RUSSELL: We are not prepared to concede
that at this point, although we recogni ze we have an
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uphill struggle to fit ourselves within the exception
that's been left. Principally, our argunment woul d be
based on the fact that at the time of suit, this was a
dual Anmerican/ German conpany with dual headquarters
in-- in the United States, which is different than
Shell. But we're not prepared to concede it, but we're
not asking this Court to resolve it.

JUSTICE SCALIA: If this is as -- as
Justice Breyer and | seemto think, a question of State
|l aw, don't you think it's extraordinary that the Ninth
Circuit could make such a significant holding on -- on
California law without -- there is a certification
procedure in California, isn't there?

MR. RUSSELL: There is, élthough - -

JUSTI CE SCALI A:  So why -- why wouldn't they
have asked the California Supreme Court whether --
whet her this jurisdiction statute was meant to alter
corporate law or, you know, tort law, or, you know --
just imagine any change in |law that woul d bear upon
jurisdiction, and all those changes nust be assunmed to
have happened.

Couldn't -- couldn't they ask that? 1s that
what this California jurisdictional statute neans?

MR. RUSSELL: Sure. They could have asked
that. Usually they only ask those questions --
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JUSTICE SCALIA: Is it too late to ask it
now?

MR. RUSSELL: It wouldn't be if you sent it
back. | nmean, usually courts of appeals don't ask those
gquestions unl ess sonebody asks themto. And here
Petitioner never asked themto. It assuned, as did we,
that the statute neant that they wanted the nobst
perm ssive attribution rule that's permtted by the Due
Process Clause; and | don't think it's unreasonable --
that's an unreasonable interpretation of the statute.

| recognize that it's a little bit
problematic that these statutes don't give greater
definitive guidance; the Petitioner hasn't conpl ai ned
about that either. And so on the prénises on which this
case was litigated, | do think you can decide this case
by resolving two questions: First, on the assunption
that if MBUSA's contacts are attributable to Petitioner,
they are sufficient to make it at hone, does the fact
t hat those contacts are through a wholly-owned
subsidiary rather than a subdivision mke the exercise
of general jurisdiction inproper --

JUSTICE ALITO If we assune for the sake of
argument that there isn't a preservation issue regarding
this in-home -- this at-home question, why shouldn't the
rule be that unless a corporation is incorporated in the
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jurisdiction or has its principal place of business in
the jurisdiction, the -- the acts of the subsidiary are
not attributable unless it's an alter ego.

It's a nice clean rule; many of the
prom nent scholars in this area think that the Anmerican
doctrine of general jurisdiction doesn't serve any good
purpose. Now that specific jurisdiction has been
expanded, it nakes us an international outlier. Wy
shoul dn't we have a nice clear rule |like that, and
everybody will know exactly where things stand?

MR. RUSSELL: Just to be clear, there are
two parts to that rule. There is one that's the
assertion that ordinarily, you're only at honme in the
pl ace of principal business, or prinéipal -- principal
pl ace of business, or your place of incorporation. And
the other is, oh, we'll only apply that rule with
respect to subsidiary contacts.

That additional thing, which is necessary
to -- to shoehorn it into this case, | think, is very
artificial. So if this Court is going to --

JUSTI CE GI NSBURG: \What is the additional
t hi ng?

MR. RUSSELL: That we will only apply that
rule if the contacts, if | understand Justice Alito's
proposal, we only apply that rule if the contacts in the
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State are through a subsidiary. That's a very
artificial gerrymander, honestly, to fit the facts of
this case. |If this Court is going to say that the doing
busi ness theory of general jurisdiction is no | onger
good law, it should do so directly, it should do so when
t he case has actually been briefed. It hasn't been

bri efed here.

JUSTI CE GI NSBURG. You did say in your brief
t hat recogni zi ng that other nations are highly critical
of our expansive, one-tine expansive, notion of doing
busi ness as a basis for general jurisdiction, you say
that that shouldn't be taken into account as a basis for
constitutional decisionmaking. And yet what we are
tal ki ng about is a notion of mhether\it's fair and
reasonable to require a corporation to answer in a
forum and is what the other countries think
unenl i ghteni ng on what's fair and reasonabl e.

MR. RUSSELL: | don't know that you can't
take it into account at all, but I will say that the
constitutional test is whether it's consistent with
traditional notions of fairness and justice, meaning
traditional Anmerican notions of substantial fairness.

JUSTI CE KAGAN. M. Russell, how would you
make the argunent, and again with Justice Alito, sort of
putting these waiver questions aside for a second, a
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German corporation incorporated in Germany,
headquartered in Germany, 2.4 percent of its sales are
in California. How do you argue that it's subject to
jurisdiction, general jurisdiction, not specific
jurisdiction, general jurisdiction, which nmeans over
suits that have nothing to do with California or indeed,
as here, over in the United States, have anything to do
with anything that happened in the United States.

How do you make the argunment that Daimer is
subj ect to general jurisdiction?

MR. RUSSELL: | would say a couple things.
| haven't briefed this, but this is what | would say in
a brief if we had the opportunity to brief it. And that
Is it has done billions of dollars iﬁ busi ness in
California. It's --

JUSTI CE KAGAN: It's 2.4 percent of its
sales. That would make it subject to general
jurisdiction every place.

MR. RUSSELL: But the problemis a
corporation shouldn't be jurisdictionally better off
sinply because it's bigger than its conpetitors who are
smal l er and therefore necessarily do a bigger portion of
their business in a smaller nunber of places.

| think there is a very significant fairness
problemw th the proportionality test suggested by the
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government, again never raised in this case. Nobody
ever argued that MBUSA didn't do enough business in
California, and in fact it's done billions of dollars of
busi ness there and it's enjoyed the benefits of being in
the State, of doing business in the State, to a far
greater degree than many of its conpetitors, say Tesl a,
which is subject to general jurisdiction for suits for
anything that it does anywhere in the world.

JUSTI CE KAGAN: If it is subject to general
jurisdiction in California, is it subject to general
jurisdiction in all 49 other States?

MR. RUSSELL: | think there would still be a
question of whether -- they would be able to raise the
argunents that they haven't raised iﬁ ot her
jurisdictions. It may be that the billions of dollars
t hat they are doing business in California is enough,
but the few mllions of dollars they do in lowa is not.

JUSTI CE KAGAN: So everybody is subject to
general jurisdiction in like California and New York and
Fl ori da because they are big markets, but no worries
about, you know, Del aware?

MR. RUSSELL: That may be the result.

JUSTI CE KAGAN: That's a bad exanple. Rhode
I sl and.

MR. RUSSELL: That may be the case if -- -
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t he Court has al ways recogni zed that doing business is
enough. Back to the Barrow case, when just having an
office, a sales office. Another case that this Court
cited in Perkins and cited in International Shoe as an
exanpl e of a paradigmatic case was a case call ed Hausa
by then-Judge Cardozo. It was a suit by sonebody from
New Yor k, who sued in New York, sued a Pennsylvania
corporation, and the justification was it had a sales
of fice in New York.

Now, if this Court thinks that those cases
were wong, if it thinks that we need to change our
conception of general jurisdiction in |light of the
evol ved nodern --

JUSTI CE G NSBURG: Isn't\that exact |y what
Goodyear hel d?

MR. RUSSELL: No. Goodyear didn't purport
to change anything. | know you used a new phrase to
describe the prior precedent, but it wasn't purporting
to revise it, and | don't think that there was
substantial argunent in that case on that score.

JUSTI CE GI NSBURG. There would hardly be
room for a decision next to Goodyear that says, oh, for
general jurisdiction purposes it's enough that you have
sonme subsidiary operating in the State. The whol e idea
of Goodyear was to say there is one place you can al ways
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sue a corporation, one or two, place of incorporation, a
princi pal place of business.

MR. RUSSELL: Well, again if | can just
respond to that idea. The one consequence of that, and
getting back to what | would say to Justice Kagan, is
people aren't subject to general jurisdiction only in
one or two places. They are subject to general
jurisdiction anywhere they set foot and are served with
process. And | think it is quite unfair to say --

JUSTI CE Gl NSBURG. But people can be only
one place at a tinme.

MR. RUSSELL: But they go a | ot of places
over tinme. And as a consequence they are in fact in the
course of living their lives or even\doing busi ness in
an uni ncorporated forum subject to general jurisdiction
in a | ot of places.

Again, this is an inportant question that
hasn't been briefed in this case, it wasn't preserved
below, and | think that you ought to decide the case on
the grounds, on the prem ses on which it has been
litigated for eight years. And if you can't do that you
ought to dism ss the case as inprovidently granted or at
| east remand the case to allow a full airing of these
I ssues in an appropriate forum

JUSTICE ALITG If this 2.4 percent figure
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is inmportant, wouldn't we get into inpossible |ine-
drawi ng problens? What if it was 1.4 percent?

MR. RUSSELL: Well, you do get into line-
drawi ng problenms in this area. This Court has
recogni zed that even in specific jurisdiction cases.

JUSTI CE SCALI A:  You think it should be
billions of dollars, right, that percentage, right?

MR. RUSSELL: | think billions of dollars is
enough.

JUSTI CE SCALIA: So we've got to pick a
dol | ar anount rather than a percentage.

MR. RUSSELL: Well, you have to pick sone
metric. | nean, this Court's cases have al ways been
general. They tal ked about n1ninun1éontacts. They
tal ked about systematic and conti nuous busi ness
operations in the State.

And the Court has al ways recognized t hat
t hose are not standards that are capabl e of nmechanica
operation or bright line the rules. If you think that
you need to devel op sonme new standards, you ought to do
it in a case when it is squarely presented and
adequately briefed.

If there are no further questions --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Dupree, you have four m nutes remaining.
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REBUTTAL ARGUMENT OF THOVAS H. DUPREE, JR
ON BEHALF OF THE PETI TI ONER

MR. DUPREE: Just a few brief points.

First, with regard to Justice Breyer's question about
remand, | think there is absolutely no reason for this
Court to remand this case to the Ninth Circuit. The

I ssues as to attribution were fully briefed below. They
are fully briefed here. | think that were this Court to
either remand the case or dismss the case, for one
thing, the circuit split would persist. The Ninth
Circuit's decision in the event of a remand would remain
on the books.

Even if this Court were to remand the
deci sion of the Second Circuit mhich\-- -

JUSTI CE SOTOVAYOR: Do you really care how
we do it? Gven that so many i ssues have not been
adequately briefed, conceded when they are obviously
fall aci ous and unsupportable, why don't we just say
sinply exercise of jurisdiction is unreasonable in this
case?

MR. DUPREE: Well, Justice Sotomayor --

JUSTI CE SOTOVAYOR: The other side --
neither you or the other side have argued that there
Isn't a reasonabl eness conmponent. | know sonme of ny
col | eagues don't think there is. But both of you have
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proceeded in your briefing as if there is. Do you care
how you wi n?

MR. DUPREE: Well, yes, Your Honor, | think
we do. | think we do. And let ne say this. | think
that with, regard to Your Honor's points about issues
bei ng wai ved or forfeited below, the only issue that
even arguably, even arguably was operated bel ow was the
di screte question as to whether Mercedes Benz itself is
subject to general jurisdiction in California.

The question that Justice Kagan and ot hers
were inquiring about, nanely that even were one to
accept the attribution theory and evaluate Dainler as a
joint enterprise, would that render the conbi ned
enterprise at honme in California, we\plainly did not
wai ve or forfeit that question. |In fact we expressly
addressed it in our opening brief and we have been
fighting in this case fromday one to argue that, even
if you were to attribute the contacts, there is no basis
for jurisdiction over Daimer. That question is
squarely presented for this Court's review.

| also think that, as Justice G nsburg and
ot hers have noted, there has been some confusion in the
| ower courts over the distinction between specific
jurisdiction and general jurisdiction. This Court saw
it in Goodyear, for exanple, and |I think that were this
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Court to resolve this case on the ground that Justice
Kagan suggested or Justice Alito suggested, nanely, that
a corporation cannot be at hone outside of the areas
where it maintains its principal place of business or is
i ncorporated, that it can't be subject to general
jurisdiction anywhere el se.

That would be a clean rule. It would be a
wor kable rule. | think it's fully consistent with what
the Court said in Goodyear, and it would provide clarity
and gui dance to the |l ower courts and elimnate the
circuit split that currently exists over agency
jurisdiction.

A coupl e other quick points.

Justice Scalia, | regret to report tﬁat nei t her the
parties nor the courts bel ow reproduced the text of the
California statute. The Solicitor CGeneral, however, to
his credit did on page 4 of his brief.

It sinply says that California nmay exercise
jurisdiction on any basis not inconsistent with the
Constitution of California or the United States. And
the Ninth Circuit panel on page 19A of the Petitioner's
appendi x said that, therefore, the question is this case
-- in this case is sinply whether the exercise of
jurisdiction would exceed the perm ssible bounds of due
process.
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The | ast point | want to nake, and we've
been discussing legal issues, is just to rem nd the
Court of the facts of this case. This is a case
I nvol ving Argentine plaintiffs suing a German
corporation based on events that allegedly occurred in
Argentina nore than 30 years ago. This case has no
connection to the United States, and it has no business
in a California courtroom

The Ninth Circuit's contrary conclusion is
i ndefensi bl e, and for that reason, we ask that the
j udgnment be reversed.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Counsel

The case is submtted.

(Wher eupon, at 11:01 a.m, the case in the

above-entitled matter was submtted.)
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