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Re:  South Carolina v. North Carolina, No. 138, Original
Dear Special Master Myles,

South Carolina respectfully submits this reply to the letters submitted August 6, 2008, by
Duke Energy Carolinas, LLC (“Duke”), the City of Charlotte (‘“Charlotte”), the Catawba River
Water Supply Project (“CRWSP”) (collectively, “intervenors”), and North Carolina, which urge
the Special Master not to submit an Interim Report regarding their motions to intervene and
South Carolina’s motion for clarification or, in the alternative, for reconsideration. To a large
extent, the intervenors merely reiterate their views of the merits of those motions. The question
at present, of course, is not whether intervention should have been recommended, but whether it
would now be appropriate for the Special Master to afford the Justices an opportunity to review
the Special Master’s recommendations in an Interim Report.

On that score, the intervenors cannot rebut the central point of South Carolina’s letter of
July 30, 2008 — that the ordinary practice of Special Masters has, in fact, been to issue an
Interim Report upon referral of motions to intervene, as indicated in the Court’s Guide for
Special Masters. Contrary to the intervenors’ suggestions, the Guide, read in context, plainly
advises that course. It notes that, for some motions, the Court will “want the Master to file an
Interim Report . . . before going further,” and that, for other motions, the Master should reserve
the recommended disposition on the motion until the Final Report. Guide at 7. Immediately
following that statement, the Guide gives two examples of cases in which Interim Reports were
filed — both of which involved motions to intervene — and then an example of when an Interim
Report was not filed. The advice is clear enough. The Guide is not binding, as the intervenors
point out, but it undoubtedly reflects “best practices” for Special Masters; absent some direction
by the Justices to the contrary (and there was none here), it should be followed.!

! CRWSP asserts that the Special Master should not follow the traditional practice recommended by the
Guide because South Carolina waited too long in asking the Special Master to do so, citing purportedly “analogous”
rules applicable in ordinary civil actions. See CRWSP Letter at 2 (citing Fed. R. Civ. P. 72(b)(2) (governing
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In opposing South Carolina’s request, the intervenors note that the Court has at times
refused to allow exceptions to an Interim Report submitted by a Special Master. See Duke Letter
at 3 (citing Arizona v. California, 460 U.S. 605 (1983)). But the question here is not whether the
Justices will ultimately decide to review the issue of intervention now, but whether the Special
Master’s intervention decision should be memorialized in an Interim Report that facilitates the
Justices’ review. Notably, the exhibit Charlotte submitted (a supplemental brief on intervention
filed by the State of Alaska in No. 128) strongly supports South Carolina’s view on that question.
As counsel for Alaska there explained, in terms that are equally applicable here, “[t]he Court has
referred the motion for intervention to the Special Master for a recommendation. But without the
consent of the parties, the Special Master may not determine the timing of the review of [her]
recommendations or treat the Proposed Intervenors as parties pending a ruling by the Court on
those issues.” Charlotte Letter, Ex. 1, at 12 (citing Robert L. Stern et al., Supreme Court
Practice 488 (7th ed. 1993)). Because South Carolina’s Attorney General has directed us to seek
review of the Special Master’s recommendations on the intervention and clarification/
reconsideration motions at this time, the presentation of those recommendations in an Interim
Report would facilitate the Justices’ review of the reasons for the Special Master’s decisions and
recommendations.

The intervenors can hardly deny that now would be the most effective time for review,
and they make no attempt to argue any prejudice from South Carolina’s request. Instead, they
point out that review would not be impossible at the time of a final resolution of the merits, as is
ordinarily the case with review of motions to intervene in district court actions. See, e.g., Duke
Letter at 3 (citing Arizona v. California, supra); CRWSP Letter at 2-3. Again, given that a
different practice has prevailed in original actions, South Carolina believes that the “timing of

objections to a Report and Recommendation of a Magistrate Judge); Fed. R. App. P. 4(a}(1)(A) (governing the time
to file a notice of appeal from the judgment of a district court)). But CRWSP cannot dispute that there is no
applicable rule that requires South Carolina to request an Interim Report at any particular time; rather, an Interim
Report is appropriate when the final recommendation on intervention has been decided by the Special Master, and
that did not occur until the Special Master denied South Carolina’s motion for clarification or, in the alternative, for
reconsideration. Because South Carolina’s request for an Interim Report followed within minutes of the Special
Master’s denial of its motion, CRWSP’s argument of untimeliness is frivolous. South Carolina respectfully submits
that it would be highly anomalous to borrow inapplicable (even if analogous) rules of procedural default. (For
example, one would not default a party petitioning for review of an order of the Federal Communications
Commission because, under “analogous” provisions of the Federal Power Act, one must first seek rehearing before
the Federal Energy Regulatory Commission. See 16 U.S.C. § 825/(b).) This is particularly so when even the
intervenors cannot agree whether South Carolina’s request was too late or too early. See Charlotte Letter at 2
(arguing that, “[ajt a minimum, South Carolina’s request is premature”). And it is especially true when no
intervenor has identified any prejudice from the timing of South Carolina’s request. In all events, if anything in this
original action would be analogous to objecting to a Report and Recommendation of a Magistrate Judge or to filing
a notice of appeal under the rules applicable to ordinary civil actions, it would be filing exceptions to the Special
Master’s Interim Report. Because the Special Master has not yet issued a Report, any “analogous” time to object
has not yet started to run.

2 Duke incorrectly contends (at 3) that the Court’s previously expressed concern for limits of its original
jurisdiction is not a relevant consideration here because “[nJo Intervenor seeks to add, alter or expand the legal
claims being litigated.” But the same was true in New Jersey v. New York, 345 U.S. 369, 373 (1953) (per curiam), in
which the Court most prominently expressed that concern. Duke has no answer to the point that allowing any entity
not a State necessarily expands the Court’s exercise of its original jurisdiction, and so the question whether to do so
ultimately rests with the Justices.
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the review” of the Special Master’s recommendations is a question better left to the Court. As
the examples even the intervenors identify make clear, if the Court believes review at this stage
is unwarranted, it can simply refuse to allow exceptions at this time.

Finally, allowing the Court an opportunity for review at this stage is not likely to cause
significant delay or to impair discovery efforts. Notwithstanding the two contrary examples
Charlotte cites (both more than 20 years old), the Court has recently reviewed Interim Reports on
motions to intervene quickly. See SC Letter at 2 (noting that, in No. 120, the Court ruled on the
Special Master’s Report barely more than two months after the motion was referred); see also
Alaska v. United States, No. 128 (Interim Report submitted November 27, 2001; motion decided
by the Court on January 14, 2002, see 534 U.S. 1103). In the meantime, South Carolina sees no
warrant for any delay in the implementation of the Case Management Plan or in discovery. The
intervenors have all pledged to cooperate in discovery. As a practical matter, the intervenors
offer no reason why they would treat discovery served through subpoenas any differently from
discovery served through formal discovery requests. South Carolina does not, however, object to
a delay in the intervenors’ interrogatory responses until the Court acts on an Interim Report
submitted by the Special Master, while reserving all rights to seek any additional time that might
be necessary to pursue additional discovery in light of any interrogatory responses the
intervenors might ultimately be required to make.

Respectfully submitted,

DLl C. e

David C. Frederick

Special Counsel to the

State of South Carolina
cc: Enclosed Service List
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I. Introducion

This report concerns a motion by two individuals and two
communitiesof native Alakansto interveneand filean answver in No.
128, Original, State of Alaska v. United States. The report
recommendsthat the Supreme Court deny the motion on the basis of
parens patriae principles.

Il. Subject Matter of No. 128, Original

This orignal action began on June 12, 2000, when the Supreme
Court granted the State of Alaska leave to file a bill of complaint
against the United States. See Alaska v. United States, 120 S. Ct.
2681 (2000). Alaska'scomplaint asksthe Court to quiet title to vast
expansesof marine submerged land pursuant to the Quiet Title Act of
1972, 28 U.S.C. § 2409a. The submerged land is located in
southeastern Alaska’'s Alexander Archipelago. This Archipelago
includes morethan 1000 islands, and covers an area nearly 600 miles
long and 100 miles wide. The submerged land at issue lies off the
mainl and coast of Alaska and off the shores of the numerous islands
in the Archipelago. The papers filed in the present action do not
specify why Al aska values the underwater landsin controversy.*

Alaska claimsthat titletothesubmergedlandsinvolved in thiscase
passed from the United States to Alaska when Alaska became astate
in 1959. Although this action has not progressed beyond its early
stages, Alaka already has outlined the legal argument tha it intends

In past litigation, Alaska and the United States have diguted the
ownership of other marine submerged lands for various reasons. One case
involved construction of an obstacle to navigation. See United States v.
Alaska, 503 U.S. 569 (1992) (No. 118, Orig.). In other cases, the submerged
lands have contained oil or gas. See United States v. Alaska, 530 U.S 1021
(2000) (No. 84, Orig.); United States v. Alaska, 422 U.S. 184 (1975).

1
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to present in support of its position. See Brief in Support of M otion
for LeavetoFileaComplaint, Alaska v. United States, No. 128 Orig.
(U.S. Nov. 24, 1999). The state has indicated that it will rely
principallyonthe“Equd Footing” doctrineand the Submerged Lands
Act of 1953, 43 U.S.C. 88 1301-1315. See Brid in Support of
Motion for Leave to File a Complaint, supra, at 4.

The Equal Footingdoctrine saysthatnew satesenteringthe Union
have the same sovereign powers and juridiction as the original
thirteen states. See Coyle v. Smith, 221 U.S. 559, 573 (1911). Under
this doctrine, subject to certain limitations, a new state generally
acquirestitle to the beds of inland navigable waters. See Utah Div.
of State Lands v. United States, 482 U.S. 193, 197 (1987). The
Submerged LandsAct of 1953 declaresthat states generally havetitle
to dl lands beneath inland navigable waters and offshore marine
waterswithin their“boundaries.” See43 U.S.C. 8§1311(a)(1). Under
the Act, a state’ s boundaries may extend three geographic miles from
the coast line. See id. § 1301(b). The Act, however, contains an
exception for lands expressly retained by the United States when a
state enters the Union. Seeid. § 1313(a).

Alaska's complant, as amended on January 8, 2001, statesfour
claims. See Amended Complaint to Quiet Title, Alaska v. United
States, No. 128 Orig (U.S.Dec. 14, 2000); Alaska v. United States,
121 S. Ct. 753 (2001) (granting leave to amend complaint). Counts
| and Il both claim that the submerged lands in the Alexander
Archipelago lie beneath inland watersand theref ore passd to the state
under the Equal Footing doctrine. See Amended Complaint to Quiet
Title, supra, 1 4-41. Count | alleges tha the waers of the
Archipelago historically have been considered inland waters. Seeid.
7. Count Il assrts that the waters also qualify as inland waters
because they lie within several juridical bays defined by the
Archipelago’ s geographic features. Seeid. § 25.
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Count Ill concerns an area within the Alexander Archipeago
designated as the Tongass National Forest. Subject to certain
exceptions, the United States retained title to the Tongass National
Forest when Alaska became a state. See Act of July 7, 1958, Pub. L.
No. 85-508 § 5, 72 Stat. 339, 340 [hereinafter Alaska Staehood
Act]. Alaska, however, claims title to “all lands between the mean
high and low tide and three miles sesaward from the coad line indgde
theboundaries of theTongassNational Forest.” Amended Complaint
to Quiet Title, supra, 1 43.

Count IV concerns another areawithin the Alexander Ar chipelago
formerly designated as the Glacier Bay National M onument and now
called the Glacier Bay Naiond Park and Preserve. Again, subject to
certain exceptionsthe United States retained title to the Glacier Bay
National Monument when Alaska became a state. See Alaska
Statehood Act, supra, 8§ 5. Alaska, however, clamstitle to “all the
landsunderlying marine waterswithin the boundaries of Glacier Bay
National Monument” under the Equal Footing doctrine and the
Submerged LandsAct. Amended Complaint to Quiet Title, supra,
61.

TheUnited States has not undertakento outlinethe argumentsthat
it intends to present in defense. With Alaska, however, the United
States has identified in some detail the issues that it believes this
litigation will present. See Joint List of Subsidiary Issues, Alaska v.
United States, No. 128 Orig. (U.S. Apr. 16, 2001); Brief for the
United States On Motion for Leave to File aBill of Complaint at (1),
Alaska v. United Sates, No. 128 Orig. (U.S. Apr. 12, 2000).
Ultimately, the Court most likely will have to decide whether the
waters of Alexander Archipelago truly are inland waters for the
purpose of the Equal Footing doctrine and the extent to which the
United Statesretained marine submerged landswhen it reserved the
Tongass National Forest and the Glacier Bay National M onument.



1. The Proposed Intervenors

On February 26, 2001, Franklin H. James the Shakan Kwaan
Thling-Git Nation, Joseph K. Samued, and the TaantaKwaan Thling-
Git Nation (the “Proposed I ntervenors’) filed amotion to intervene as
defendants and sought leave to file an answer to Alaskas complaint.
The State of Alaska and the United States each filed an opposition to
the motion, and the Proposed Intervenorsfiled areply. The Court
referred this motion to the Special Master. See Alaska v. United
States, 121 S. Ct. 1731 (2001). The Spedal Master requested and
received supplemental briefs and heard oral argument.

A. ldentityand Interest

According to the Proposed Intervenors Franklin H. Jamesisthe
First Chairholder and Tribal Spokesman for the Shakan Kwaan
Thling-Git Nation, which is a band of Thling-Git natives whose
ancestral home isin Southeast Alaska. Joseph K. Samuel is the First
Chairholder and Tribal Spokesman for the Taanta Kwaan Thling-Git
Nation, which is another band of Thling-Git natives whose ancestral
home also isin Southeast Alaska. See Brief in Support of Motion for
Leave to Intervene and File Answer at 1-2, Alaska v. United States,
No. 128 Orig. (U.S. Feb. 20, 2001).

The Shakan Kwaan and TaantaKwaan Nations are described by
the Proposed Intervenors as “both a ‘community’ and an ‘extended
family.”” 1d. All of their members are native Alaskans. The two
Nations, however, ae not recognized as Indian Tribes having a
government-to-government relationship with the United States. See
65 Fed. Reg. 13,298 (2000) (listing federally recognized tribes).

Theanswer that the Proposed I ntervenors seek leaveto filein this
case deniesthat A laska has titl eto the submerged land located wit hin
the Tongass National Forest. See Proposed Answer of Intervention
127, Alaska v. United States, No. 128 Orig. (U.S. Feb. 20, 2001).
The Proposed Intervenors do not claim that they own this land.
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Instead, the Proposed Intervenors seek to intervene in support of the
United States's claim to ownership of the property.

TheProposed Intervenors care whether title to submerged landsin

the Tongass National Forest belongs to Alaska or the United States
because the answer may affect their ability to harvest herring roe on
kelp2 They allege that members of the Shakan Kwaan and Taanta
Kwaan Thling Git Nations have harvested herring roe on kelp in the
waters of Sout heastern Alaskasincetime immemorial. This harvesting
stopped in 1968 when Alaskaprohibited cusomary trade in herring
roe. The Proposed Intervenors believe that if the United States has
titletotheland they could resumetheharvestingpursuantto Title VIII
oftheAlaskaNational Interest LandsConservaion Act (ANILCA), 16
U.S.C. § 3111 et seq.
___TitleVIIl of ANILCA providesthat “thetakingonpublic lands [of
theUnited States] offish andwildlife for nonwasteful subsistenceuses
shall be accorded priority over the taking on such lands of fish and
wildlife for other purposes” 16 U.S.C. §3114. The statute defines
“subsgence uses” to include “the customary and traditiond usesby
rural Alaskaresidents ofwild, renewable resources for direct personal
or family consumption, as food, shelter, fuel, clothing tools or
trangportation; . . . for barter or sharing for personal or family
consumption; and for customary trade.” 1d. at § 3113. The Proposed
Intervenors believethat their harvesting of herring roe would satisfy
each of these requirements.

*Herringis an important food fish found in the waters off Alaska's coast
and elsewhere. Roe isthe name given for a mass of fish eggs. Kelp is an
underwater plant. Herring roe attached to kelp traditionally has been
harvested for human consumption.
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B. The Peratrovich Litigation

TheProposed Intervenors do not believe that the United Stateswill
oppose in azealous manner Al aska’s claim to the submerged landsin
theTongassNational Forest. Their digrust stemsfrom positionstaken
by the United Statesin afederal district court case styled Peratrovich
et al. v. United States, No. A92-734 Civil (D. Alaska).® The
proceedings of the Peratrovich litigation, therefore, require careful
description.

In 1991, according to information found in the Peratrovich record,
members of the Shakan Kwaan and Taanta Kwaan Nations applied to
the Federal Subsistence Board for a permitto engage in the gathering
of roeinthe Tongass National Forest. The Federal Subsistence B oard
isabody established by the Secretary of the Interior and the Secretary
of Agriculture. See 36 C.F.R. § 242.10(a) (2001). It hasresponsibility
for adminigering the subs gence taking and usesof fish and wildlife
on “public lands” of the United States. 1d.

Inthdr goplication, themembersofthe Shakan Kwaan and Taanta
Kwaan Nations clamed aright to engage in the gathering of roe under
ANILCA. The Federal Subsistence Board, however, refused to
consider and act upon their applications. The Board explained that
itsregulationsdid not permit it to exercise jurisdiction in part because
navigaeble waters were not “public lands’ of the United States. The
Board explained that “the United States generally doesnot hold title
to navigablewaters.” Complaint for Injunctiveand Declaratory Relief
exh. E, Peratrovich et al. v. United States, No. A92-734 Civil (D.
Alaska Dec. 2, 1992).

After faling to obtain a federal permit from the Federal
Subsistence Board, these members of the Shakan Kwaan and Taanta

*The Special Master has requested, received, and reviewed pertinent
portions of the Peratrovich record.
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Kwaan commenced the Peratrovich litigation by suing the United
States in the United States District Court for the District of Alaska.
The complant assertsthat the Federal Subsistence Board violated its
duty to act on the merits of their application. Seeid. T 40.

The Peratrovich litigation and this original action have an
important issue in common, namely, whether the United States or
Alaska has title to the marine submerged lands within the area
designated asthe Tongass National Forest.® The Proposed Intervenors
arguethat, in Peratrovich, the United States"has previously not taken
astrong position inregard to thisissue.” Briefin Support of Motion
for Leave to Intervene and File Answer at 5, Alaska v. Uni ted States,
No. 128 Orig. (U.S. Feb. 20, 2001). Accordingdy, they assert that the
United States in this original action “cannot ensure adequate
representaion sufficient to guarantee the Proposed Intervenors the
level of advocacy their members demand.” 1d.

To support thiscontention, the Proposed I ntervenorshave focused
on the Peratrovich plaintiffs’ request forapreliminary injunction. In
their complaint, the plaintiffs aked the district court to order that the
United States immediately issue theroe harvesting permits that the

“The named plaintiffs in the Peratrovich litigation are the same as the
Proposed Intervenors, except that the complaint names Lincoln Peratrovich
rather than Franklin James as the Spokesman for the Shakan Kwaan.

*Under Alaska state law, ownership of submerged lands does not give
rise to a claim of title to the waters in the water column above the land. See
Alaska Public Easement Defense Fund v. Andrus, 435 F. Supp. 664, 677 (D.
Alaska 1977). The Federal government, however, has determined by
regulation to treat the navigable watersabove federal lands as “ public lands’
for purposes of ANILCA. See 57 Fed. Reg. 22,942 (1992). Thus the
determination of title to the submerged lands in question will likely
determine the existence of federa subsistence harvesting rights in the water
column above the land.
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plaintiffs had sought from the Federal Subsistence Board. See
Complaint for Injunctive and Declaratory Relief, supra, at 23. The
United States opposed the granting of any preliminary injunction.
See United States’ Resgponse to Motion for Prdiminary Injunction,
Peratrovich v. United States, No. A92-734 Civil, (D. Alaska Dec. 24,
1992).

The United States argued against granting the injunction in part
because title to the marine submerged lands within the Tongass
National Forest “Has Not Been Shown to Have Been Reserved by the
United States.” 1d. at 20. The United Statestook the position that it
would have title to the submerged lands only if it had affirmatively
reserved them when Alaska became a state. See id. at 20-22 (citing
Utah Div. of State Lands v. United States, 482 U.S. 193 (1987)).
The United Statesthen asserted the inadequacy of three legal sources
that the plaintiffs had relied upon to demonstrate that the United
States had reserved title to the TongassNational Forest.

Thefirst source cited by the plaintiffs was Section 24 of the Act of
March 21, 1891, ch. 561, 26 Stat. 1095, 1103, which authorized the
Presdent to establish reservations of land like the Tongass National
Forest. With respect to thissource, the United States argued: “There
isno indication inthelegid ativelanguage of the necessary &ffi rmative
intent by Congressthat any action by the President under that statute
was ‘affirmatively intended to defeat’ any future state's title to
submerged lands.” 1d. at 22.

The second source cited by the plaintiffs was a collection of
proclamations by President Roosevelt creating the Tongass forest
reserve. With respect to thissource, the United States argued: “While
the President clearly intended to create the forest reserve, thereis no
showing in those proclamations that these reserves were intended to
defeat the title of the future state of Alaka to submerged lands at
isue.” Id.
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Thethird source was Section 4 of the Alaska Staehood Act, Pub.
L. No. 85-508, 72 Stat. 339, note prec. 48 U.S.C. § 21, which
identified certain lands that Alaska would not claim title to after
statehood, but that did not include marine submerged landsin the
Tongassarea. The United Statesargued that another provison of the
Statehood Act referred to 43 U.S.C. § 1311(a), aprovison of the
Submerged Lands Act. Section 1311(a), as noted above, generally
vestsownership in lands beneah navigable waersin thestates. The
United Statessaid: “Therefore, Section 4 of the Statehood Act does
not operate as a disclaimer by the State of title to submerged lands.”
Id. at 23.

The United States concluded its argument by saying: “For the
foregoingreasons, plaintiffshave failed to show alikelihood of success
on the merits of their claim that title to the submerged landswithin the
Tongass National Forest was reserved to the United States at the time
of statehood.” Id. The district court did not grant the preliminary
injunction.

In alater filing, the United States aked thedistrict court to dismiss
thePeratrovich case for fail ure tojoin an indispensabl eparty, namel y,
Alaska. Here the United States argued: “Title to lands beneath
navigable waters is generally held in trug for and conveyed to the
respective state upon statehood. Utah Division of State Lands v.
United States, 482 U.S. 193, 196-97 (1987). Therefore, the State’s
claim of ownership of the submerged lands under the marine waters
within the exterior boundaries is not frivolous on its face.”
Defendant'sM otion for Judgment on the Pleadingsor to Dismissat 10,
Peratrovich v. United States, No. A92-734 Civil (D. AlaskaApr. 29,
1996).

In addition, in answeringthe plaintiffs amended complaint, the
United Statesdid not claim ownership of the property. Paragaph 16
of the amended complaint said: “As a matter of fact and of law, at all
timesmaterial tothislawauit thetitletoall lands(including submerged
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lands) within the exterior boundaries of the Tongass National Forest
has been, and continuesto be, in the United States.” First Amended
Complaint for Injunctiveand Declaratory Relief at 15, Peratrovich v.
United States, No. A92-734 Civil (D. Alaska Oct. 29, 1996). The
United States answered: “The dlegations of paragaph 16 of the
Complaint constitute conclusions of law and are not factual
allegations to which a response is required.” Answer to Amended
Complaint at 9, Peratrovich v. United States, No. A92-734 Civil (D.
Alaska, Dec. 16, 1996).

The Peratrovich case has not reached aconclusion. After Alaska
filed the present original action against the United States, the district
court stayed the litigation. The district court explained that “it would
not be agood use of resources for this court to undertake to resolvean
issue which will be resolved by the United StatesSupreme Court in a
fashionwhichwill be controllingfor purposes of thisand other cases.”
Order Status Conference, Peratrovich v. United States, No. A92-734
Civil (D. Alaska Aug. 18, 2000).

The United States, strictly speaking, is not making contrary
argumentsin this case and Peratrovich. In Peratrovich, the United
States argued that the plaintiffshad not shown that the United States
had titleto themarine submerged landsin the TongassNational Forest
area. TheUnited States, however, never actuall y admitted that Alaska
hastitle to the submerged lands.

On the other hand, without prejudging thisissue in any way, the
Special M aster notes that the United Statesmay find it awkward to
contradict some of what it contended in Peratrovich. For example,
as dexribed above, the United States said that the Act of March 21,
1891, the Alaska Statehood Act, and Presdent Roosevelt's
promul gationsdo not show tha the United States retained title to the
Tongass National Forest. Alaka has now adopted some of these
argumentsto support its position in the present original action. See
Brief in Support of Motion to File A Complaint, supra, at 19-23.
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IV. Parens PatriaePrinciples

Orignal jurisdiction casesagai ng a state or the federal government
often involve issuesthat concern not onlytheinitid parties, but many
others as well. For ingance, the quesion whether a state or the
federal government holds title to particular land may intereg persons
who live in the area or wish to use the property. Perhaps for this
reaon, motions to intervene in original jurisdiction cases are not
uncommon.

Inruling on motionsto intervenein original actions, the Supreme
Court often has relied on parens patriaeprinciples. These principles
haveled theCourt to presumethat a sovereign represents the interests
of all of its citizens whenever the sovereign litigates a matter of
sovereign interest. As a result, the Court generally has rejected
motions to intervene by private parties in orignal actions involving
states or the federal government, unless the private parties can show
areason for overcomingthispresumption.

In New Jersey v. New York, 345 U.S. 369 (1953) (per curiam),
New Jersey filed an original action against New Y ork State and New
York City. New Jrsey aked the Court to enjoin thedefendants from
diverting certan amounts of water from the Delaware river. Seeid. at
370. Later, Pennsylvaniajoined the lawsuit to protect its ownrights.
See id. at 371. The Court entered a decree establishing an
apportionment of the water and retained jurisdiction. Seeid. Some
time afterward, when New Y ork moved for modification of the decree,
the City of Philadelphia moved to intervene so that it could assert its
own interest in the use of the Delaware River. Seeid. at 372.

The Supreme Court denied Philadel phia’ smotion to intervene on
grounds that the State of Pennsylvania already represented
Philadelphia’ sinteregs. The Court explaned:

The “parens patria€’ doctrine . . . is a recognition of the

principlethat the state, when a party to asuit involving amatter

of sovereign interest, “must be deemed to represent all its



12

citizens.” Com. of Kentucky v. State of Indiana, 1930, 281

U.S. 163, 173-174. Theprincipleisa necessary recognition of

sovereign dignity, as well as a working rule for good judicial

adminidration.  Otherwise, a state might be judicially
impeached on matters of policy by its own subjects, and there
would be no practical limitation on the number of citizens as
such, who would be entitled to be made parties.

345 U.S. at 372-73.

The Court used smilar reasoning in Utah v. United States, 394
U.S. 89 (1969). In that case, Utah sued the United States seeking to
clear title to relicted lands resulting from the shrinking of the Great
Salt Lake. Seeid. at 90. A private corporation, Morton I nternational,
Inc., claimedtitle to some ofthe land and sought to intervene. Seeid.
The Court denied Morton’ sapplication. Seeid. at 96. Although the
Court did not cite New Jersey v. New York, it emphasized the same
concerns. In particular,the Court worried that the number of parties
micht become impractical if private citizens could intervene. The
Court said: “If Morton is admitted, fairness would require the
admission of any of the other 120 private landholders who wish to
quiet their title to portionsof therelicted lands, greatly increasing the
complexity of this litigation.” 1d. at 95-96.

The Court also has relied on parens patriae principles when
deciding whether and how to exercise its original jurisdiction. See
e.g., Nebraska v. Wyoming, 515 U.S 1, 21-22 (1995) (dismissing
fearsthat private citizens might later intervene in an original action
because, under New Jersey v. New York, astate “is presumed to speak
in the best intered of those citizens”); United States v. Nevada, 412
U.S. 534, 538 (1973) (per curiam) (declining to exercise original
jurisdiction so that private citizens, “who ordinarily would have no
richt to intervene in an original action in this Court, New Jersey v.
New York, 345 U.S. 369 (1953), would have an opportunity to
participate in their own behalf if thislitigation goes forward in the
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District Court.”); Kentucky v. Indiana, 281 U.S. 163, 173-174 (1930)
(dismissing individual defendantsfrom an orignal action on grounds
that a “state suing, or sued, in this court, by virtue of the original
jurisdiction over controversies between states, must be deemed to
represent all its citizens”).

In thiscase, the Proposed Intervenors are citizens of both Alaska
and of the United States. Accordingly, under parens patriae
principles Alaska and the U nited States are presumed to represent
their interests. The Proposed Intervenors therefore cannot intervene
unlessthey can show somebasis for overcoming thispresumption.

V. Exceptional Circumstances

The Proposed Intervenorshave advanced anumber of contentions
that might be construed as arguments for overcoming the general
presumption, based on parens patriae principles, that the United
Statesand Alaska will represent their interests. In the end, however,
they have not shown the existence of any established bases for
overcoming the presumption. Nor have they presented any other
sufficient reason for digpensing with the presumption.

A. Compelling Interest
In New Jersey v. New York, the Court identified a possible
circumstance in which a private party could participatein an original
action notwithstanding ordinary parenspatriaeprinciples. TheCourt
indicated that a private party may intervene if theprivate party hasa
“compelling interest” in the litigation. The Court said more fully:
An intervenor whose state isalready a party should have the
burden of showing some compel ling interest in his own right,
apart from his intereq in a class with all other citizens and
creaturesof thestate, which interest isnot properly represented
by the state.
345 U.S. at 373.
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The Court ruled that Philadelphia could not show acompelling
interest in New Jersey v. New York becauseitsinterests did not diverge
from those of Pennsylvania. The Court explained that “[c]ounsel for
the City of Philadelphia have been unable to point out a single
concrete consideration in respect to which the Commonwealth’s
position does not represent Philadelphia’'s interegs.” 1d. at 374.

In this case, the Proposed Intervenors cannot claim a compelling
interest in their own right; nor can they show that their interes isnot
properly represented by the United States. This isacase betweentwo
sovereigns to determine whether Alaska or the United States hastitle
to the submerged lands at issue. The Proposed Intervenors are not
claimingthey have title to any property. They also arenot seekingto
claim, in this action, any rights that they may have under ANILCA.
Ingead, as noted above, they seek to argue exactly what the United
States is arguing, namely, that the United States has title to certain
marine submerged | ands.

True, the Proposed Intervenors have a sp ecific reason for wanting
the United Statesto havetitle. In particular, a determination tha the
land bel ongs to the United States might allow them to assert rights
under ANILCA inanother forum. Inthe past, however, the Court has
not considered derivative interests of this kind sufficient to permit
intervention. In Arizona v. California, 530 U.S. 392 (2000), the
United States participated in <ttling a digute concerning the
Colorado RiverIndian Reservation. Seeid. at 418-19. An association
of families who were leasing property from the United States within
the Reservation objected to the settlement and sought to intervene.
Seeid. at 419 n.6. The Court, however, denied intervention because
the Association’s members did not own the land and made no claim
to title or water rights. Seeid.

The Proposed Intervenors also argue that, despite the present
agreement betw een their views and those of the United States, they
cannot trust the United States to protect its own intereds in the
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Tongassarea. They say that in the Peratrovich litigation the United
States did not support their claim that the United States had title to
the marine submerged landin the TongassNational Forest. Although
the United States now indststhat it does have title, the Proposed
Intervenors ask: “What assurancedo the Proposed Interveners have
that the United States will not once again change its position on the
ownership of thesubmerged landsin the TongassNational Forest?”
Reply Brief in Support of Motion to Intervene and File Answer at 3,
Alaska v. Uni ted States, No. 128 Orig. (U.S. Apr. 17, 2001).

The Proposed Intervenors, without question, have some basis for
their concern. In Peratrovich, althouch the United States never
actually asserted that Alaska owns the property, it made arguments
that now support Alaska’' s position. Asdescribed at length above, the
United Statesasserted that certain statutes and proclamations did not
show an intent by the United Statesto retan title to submerged lands
within the TongassNational Forest. The United States, moreover, has
not ruled out the possibility that it might settle the case with Al aska
and agree that Alaka hastitleto al or part of the submerged landsin
dispute.

Concern about how the United States will conduct litigation to
protect its position, however, does not rise to the levd of a
“compelling interest.” The Court, in fact, has addressed this type of
concern in two previous cases. In Utah v. United States, Morton
International asked to intervene in part because the company felt that
the Solicitor General was not protecting the United States'sinterests.
See 394 U.S. at 94. Morton objected in particular to a stipulation by
the Solicitor General that coul d deprive the United States of aclaim
to some of the subject property. Seeid. The Court rejected this line
of argument. The Court recognized that Congress had entrusted the
Solicitor General with authority to conduct the federa government's
litigation. Seeid. at 95 (citing 28 U.S.C. § 518 (1964)). The Court,
accordingly, reasoned that the Solicitor General had authority to
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remove ises from the case if he believed that he could advance no
argument to vindicate the government's interest. See 394 U.S. at 94-
95. The Court concluded by saying “we can perceive no compelling
reason requiring the presence of Morton in this lawsuit.” Id.

In Kentucky v. Indiana, 281 U.S. 163 (1930), the Court similarly
refused to allow individuals who doubted their date’s litigation
strategy to participatein an original action. Inthat case, Kentucky and
Indiana agreed to build a bridge over the Ohio River. Seeid. at 169.
A group of Indiana taxpayers and citizens sued Indiana in state court
to block the construction. Seeid. Kentucky then brought an original
action in the Supreme Court againg Indiana and theindividuals who
were plaintiffsin the state action, seeking to regrain any breach of
contract by Indiana. Seeid. The Court dismissed the individuals.
Seeid. at 175. Althoughtheindividualshad causeto doubt Indiana’s
willingness to oppose Kentucky in the original action, the Court
explained that thestate of Indiana“ must be deemed to represent all its
citizens' and that the individuals had “no separate individual right to
contest in such a suit the position taken by the stae.” 1d. at 173.

For these reasons, the Proposed Intervenors have not shown a
compellinginteres in participatingin thelitigation.

B. Indian Tribes

The Supreme Court has permitted intervention in original actions
more generously when the parties seking intervention are Indian
Tribes. In Arizona v. California, 460 U.S. 605 (1983), five Indian
Tribessoughttointervene in an original action concerningwater rights
to the Colorado River. Although the United States already was
litigating on their behalf, the Court decided that the Tribes should
have a right to speak for themselves. Seeid. at 615. The Court said:

The Tribes . . . ak leave to participae in an adjudication of

their vital water rights that wascommenced by the United
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States. ... The Tribes' intereds in the waters of the Colorado
basin have been and will continue to be determined in this
litigationsince the United States' action astheir representative
will bind the Tribes to any judgment. .. . Moreover, the

Indians are entitled “to take their place as independent

qualified members of the modern body politic.” Poafpybitty v.

Skelly Oil Co., 390 U.S. 365, 369 (1968), quoting Board of

County Commissioners v. Seber, 318 U.S. 705 (1943).

Accordingly, the Indians’ participation in litigation critical to

their welfare should not be discouraged.

460 U.S. at 614-15. The Court added: “For this reason, the States
reliance on New Jersey v. New York, 345 U.S. 369 (1953) (per
curiam), wherethe Court denied the City of Philadelphia's request to
intervene in that interstate water dispute on the grounds that its
interestswere adequately represented by the State of Pennsylvania,is
misplaced.” 1d. at 615 n.5.

In their briefs, the Proposed Intervenors emphasize that they are
native Alaskans. See Brief in Support of Motion for Leave to
Intervene and File Answer, supra, at 1-2. At oral argument, they
further suggested that their status asnative Alaskansshould limit the
application of parens patriae principles to them. See Tranript of
Oral Argument onMotionto Interveneat 9, Alaska v. Uni ted States,
No. 128 Orig. (U.S. Sept. 11, 2001).

Even if the Proposed Intervenors status as native Alakansmade
them the equival ent of recognized Indian Tribes, they would still lack
a direct interes in the subject matter of the present litigation
comparable to the interests of the Tribes that were permitted to
intervene in Arizona v. California. In that case, the litigation
concerned water rights and the intervening Tribes had their own water
rights which werebeingdetermined in the litigation. See 460 U.S. at
615. The present case concerns title to land, and the Proposed
Intervenors, as noted earlier, make no daim of title; they argue only
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that the Court’ s determination of which sovereign has titlewill affect
their ability to usethe land.

Moreover, asthe United States and Alaska both point out, and as
the Proposed Intervenorsconcede, see Transcript of Oral Argument on
Motion to Intervene, supra, at 8-9, the United States has not
recognized the Shakan Kwaan Thling-Git Nation or Taanta Kwaan
Thling-Git Nation as Indian Tribes. As noted above, a federal
regulation lists all recognized Indian Tribes, and it does not include
them. See 65 Fed. Reg. 13,298. These Nations, moreover, donot have
any government-to-government relationswith either the United States
or the state of Alaka.

The Court’ sreasoningin Arizona should apply only to recognized
Indian Tribes. Recognized Tribes “exercise inherent sovereign
authority over their membersand territories.” Oklahoma Tax Com'n
v. Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S.
505, 509 (1991). Incontrast, although the Propo sed Intervenors may
have some special rights or privileges because of their statusas native
Alaskans, they lack sovereignty and therefore should not have a
special claim to participation inaninter-sovereign orig nal action. The
doctrine of parens patriae should apply equally to them asto other
citizens. For these reasons, the Proposed Intervenors cannot avail
themselves of the special principles applicable to Indian Tribes.

C. Policy Arguments

The Supreme Court has not always grictly followed the parens
patriae princples expressed in New Jersey v. New York. On the
contrary, it has sometimes a lowed private parties to intervene in
original actions eventhough astate or thefederal government already
may have been representing their interests. For instance, in Maryland
v. Louisiana, 451 U.S. 725 (1981), eight statesinitiated an original
action againg Louisiana, seeking to invalidate a tax imposed on
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natural gas brought into the state. The Court allowed seventeen gas
pipeline companies to intervene. It explained:

Given that the Tax is directly imposed on the owner of

imported gas and that the pipelines most often own the gas,

those companies have a direct stake in this controversy and in
the intereg of afull expostion of theissues we accept the

Special Master’ s recommendation that the pipeline companies

be permitted tointervene, notingthatitisnot unusual to permit

intervention of private parties in origna actions. See

Oklahoma v. Texas, 258 U.S. 574 (1922).

451 U.S. at 745 n.21.

Two aspectsof thisreasoning merit attention. First, the Court did
not address the possibility that ¢atesor thefederal government might
be representing the interests of the pipeline companies as parens
patriae. Second, the Court did not explain why the pipeline
companies had a compelling intered in the litigation given that the
states al so were chall enging the L ouisiana tax.

These two features of the case suggest that the rulesapplied in New
Jersey v. New York are somewhat discretionary in their application.
For this reason, even if the Proposed Intervenors cannot show a
compelling interest for participating in this action, other
considerations might justify their intervention. In thisregard, the
Proposed Intervenors have raised three substantial arguments.

1. Potential Number of Participants

In New Jer sey v. New York, the Court was concerned that, if it
allowed the City of Philadelphia to intervene, other political
subdivisions or even large indudrial corporations might want to
intervene. See 345 U.S. at 373. The Court found this possibility
troublesome, saying: “Our original jurisdiction should not be thus
expanded to the dimensions of ordinary classactions.” Id. Although
the Court did not statetherationale explicitly, it presumably reasoned
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that district courts are better equipped to handle complex trial
litigation.

The Proposed Intervenors contend that their motion to intervene
does not raise this concern. They asert that they are the only persons
who wish to engage in subsistence gathering under ANILCA in the
area. Accordingly, alowing them to intervene would not open the
doors to numerous other parties. See Reply Brief in Support of
Motion to Intervene and File Answer, supra, at 2.

This argument failsfor two reasons. First, despitetheir alegations,
whether the Proposed Intervenors are the only persons who might
want to intervene remains uncertain. Even if they are the only rural
Alaskanswho wish to exerciserightsunder ANILCA in the T ongass
National Forest, allowing them to intervene might prompt others to
seek leaveto participate. ANILCA establishesa priority for taking fish
and wildlife. See 16 U.S.C. §3114. Totheextent tha aruling for the
United States woul d give the Proposed Intervenors priority, it might
diminish the rightsof others. Indeed, counsel for Alaka averred at
oral argument that commercial fishers are watching this case with
interest. See Transcript of Oral Argument on Motion to Intervene,
supra, at 34.

Second, the determination whether Alaska or the United States has
title to the property may affect rights beyond those granted under
ANILCA. Title to the property may determine the rights of other
persons under different state and federal laws. For exampl e, Alaska
points out that Article VI1II, 8§ 3 of the Alaska Constitution gives all
residents certan rightsto use State-owned lands and waters. See
Opposition of Plaintiff State of Alaska to Motion for Leave to
Intervene and File Answer at 7, Alaska v. United States, No. 128
Orig. (U.S Apr.4, 2001). Any number of Alaska reddentsthus might
intervene in support of Alaska’ sposition.

True, at this stage of the litigation, the possibility of additional
intervenors remains theoretical. Although others might want to
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intervene, no one else has filed any pgpoers But tha was also the
situation when the Court denied the City of Philadelphia’ smotion to
intervene in New Jersey v. New York. The question the Court
considered in that case was whether “there would be [a] practical
limitation on the number of citizens .. . whowould beentitled to be
made parties.” 345 U.S. at 373. Here, asin tha case, any number of
persons might desire to intervene.

2. BurdenImposed on theLitigation

In Arizona v. California, when the Court allowed five Indian
Tribesto intervene, it noted that the parties oppod ngintervention had
“failed to present any persuasive reason why their interest would be
prejudiced or thislitigation unduly delayed by the Tribes' presence.”
460 U.S. at 615. Inthiscase, the Proposed Intervenorsemphasize that
they also do not intend to burden the litigation. They represent in
their brief that they “do not seek to bring new claims or issues against
the state or the federal government.” Motion for Leave to Intervene
and File Answer, supra, at 7.

Neither the United States nor Alaska have identified specific
problems that intervention might cause in thiscase. Alaska, however,
contends the intervenors are inherently burdensome. Evwen if the
schedule for the litigation does not change, Alaska suggeststhat the
addition of another party will necessarily complicatethe proceedings.
Moreover, 9 long as the Proposed Intervenors are not attempting to
raise new and different arguments, neither they nor the Court can
expect to gain much from their participation.

In an often cited passage from Crosby Steam Gage & Valve Co. v.
Manning, Maxwell & Moore, Inc., 51 F. Supp. 972 (D. M ass. 1943),
Judge Woyzanski expressed similar concerns and advocated
participation as amicus curiae an alternativeto intervention:

It is easy enough to see what are the arguments against

intervention where, as here the intervenor merely underlines
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isaues of law already raised by the primary parties. Additional

parties always take additional time. Even if they have no

witnesses of their own, they are the source of additional
guestions, objections, briefs, arguments, motions and the like
which tend to make the proceeding a Donnybrook Fair. Where

he presents no new questions, a third party can contribute

usually most effectively and al ways most expeditiously by a

brief amicuscuriae and not by intervention.
Id. at 973.

For these reasons, the possibility that the Proposed Intervenors
might impose only alimited burden on the proceedingsisnot a grong
argument for intervention. The Proposed I ntervenors, however, may
participate as amicus curiae.® The United States and Alaska both
have said that they do not in general object to this participation.

3. Fairness

TheProposed Intervenorsal so arguethat theentire history of their
efforts to regain permisson to harvest roe on kelp makes denying
intervention unfair. They emphasize that they have litigated their
rightsunder ANILCA with the United Statesfor almost ten years, only
to have the case dayed when Alaska filed this original action.
Without intervention, they cannot participate here. Making matters
worse, they fear that the United States will sttle with Alaska, thus
preventing any court from ever ruling on their arguments.

5The Proposed Intervenors have not asked to participate in thiscase as
amicus curiae, but have indicated that they may make this request in the
future. See Transcript of Oral Argument on Motion to Intervene, supra, at
27. The Special Master believes tha the Proposed Intervenors have
demonstrated sufficient interest to participate as amicus curiae, and will
decide questions that may arise about the details of their possible
participation by future order, should such a request be made.
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The personal circumgances of the Proposed Intervenorsand the
nature of their interests contributes to the sense of unfairness. The
Proposed Intervenors are neither numerous nor wealthy. This
litigation concerns an isaue whose resol ution may affect their right to
continue subsigence gathering and customary trade as their ancestors
did sincetimeimmemorid. If theCourt rulesin favor of Alakaonthe
issue of title, the Proposed Intervenors apparently cannot gather
herring roe under applicable Alaska law. Denying them power to
intervene would sweep them aside entirely, truging only their former
opponent in litigation, the United States to represent their position.

Without denying thevdidity of any of these points, three factors
put into perspective the seeming hardship of denying intervention to
the Proposed Intervenors. First, parenspatriae principles regularly
produce this type of hardship because they presumethat astate or the
United States may seak for all citizens, even thoughthe citizens may
disagree with each other or may have special concerns. These
principles, however, have an important justification. In our
democratic society dtizens empower governmental officials to
representtheir interess and are bound by their actions on behalf of all
citizens.

Second, similar types of unfairness often arise when citizens deal
with sovereign parties. For example, asa general rule, private parties
may not estop the government. See Heckler v. Community Health
Services of Crawford Cty., Inc., 467 U.S. 51, 60 (1984). Thisrule
may cause individuals who have relied on what the government has
done in the past to bear a disproportionate burden when the
government changes podtions. Yet, thar individual interests cannot
bar the government from taking actions that may benefit the citizenry
as awhole and that the present representatives choose to pursue.

Third, as explained previously, see supra n.6, the Proposed
Intervenors may chooseto participatein therole of amicus curiae.
Thisisnot a perfect subgitute for participatingasa party. Yet, to the
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extent that the Proposed Intervenors avail themselves of this
opportunity, they can make the legal argumentsthat they want.

Accordingly, eventhough the Proposed I ntervenorsjustly may feel
unfortunate, the circumgancesdo not suffice to require i ntervention.
The representaives of the United States hawe the power to decide
what arguments the United States will offer in contesting Alaska's
claim to the submerged land.

V1. Federal Rule of Civil Procedure 24
The Proposed Intervenors rely heavily in their briefs on Federal
Rule of Civil Procedure 24(a) and (b).” This Rule governs motions to

"Rule 24(a) provides for “Intervention as of Right” as follows: “Upon
timely application anyone shall be permitted to intervene in an action: (1)
when a statute of the United States confers an unconditional right to
intervene; or (2) when theapplicant claimsan interest relating to the property
or transaction which is the subject of the action and the applicant is so
situated that the disposition of the action may as a practical matter impair or
impede the applicant's ability to protect that interest, unless the applicant's
interest is adequately represented by existing parties.” Fed. R. Civ. P. 24(a).

Rule 24(b) specifies the following rule for “Permissive Intervention”:
“Upon timely application anyone may be permitted to intervene in an action:
(1) when a statute of the United States confers a conditional right to
intervene; or (2) when an applicant's claim or defense and the main action
have a question of law or fact in common. When a party to an action relies
for ground of claim or defense upon any datute or executive order
administered by a federal or state governmental officer or agency or upon
any regulation, order, requirement, or agreement issued or made pursuant to
the statute or executive order, the officer or agency upon timely application
may be permitted to intervene in the action. In exercisingits discretion the
court shall consider whether the intervention will unduly delay or prejudice
the adjudication of therights of the original parties” Id. Rule 24(b).
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intervene in federal didrict court actions. The Proposed Intervenors
have discussd the elements of the Rule at length, and cited many
lower court decisions interpreting the Rule.

Rule 24 does not alter the conclusion that the Supreme Court
should deny intervention in this action based on parens patriae
principles. The Supreme Court does not necessarily follow Rule 24
when ruling on motionsto intervenein original actions. Indeed, under
Supreme Court Rule 17.2, the Federal Rules of Civil Procedure serve
only “as gquides’ in original jurisdiction cases and the Court
specifically hasidentified Rule 24 asone that serves merely as a guide
without controlling force. See Arizonav. California, 460 U.S 605,
614 (1983). Accordingly, the principles articulated in New Jersey v.
New York and the other decisions cited above take precedence over
the text of Rule 24 and any lower court interpretations of the
provison®

®Even if Rule 24 directly applied to this action, the Special Master would,
nonetheless, recommend the same result. Under Rule 24(b), parens patriae
prindples would provide reason for denying permissive intervention. In
addition, the Speciad Master is persuaded by the reasoning of the many
federal courts that have considered parens patriae principles when ruling on
motions to intervene as of right under Rule 24(a). Although these courts
have not applied the same rules that the Supreme Court uses in orignal
actions, they have held applicants to a higher gandard on the issue of
adequacy of representation when they seek tointervene on the same side as
a governmental entity. See, e.g., Hopwood v. Texas 21 F.3d 603, 605 (5th
Cir. 1994); Mausolf v. Babbitt, 85 F.3d 1295, 1303 (8th Cir. 1996);
Environmental Defense Fund, Inc. v. Higginson, 631 F.2d 738, 740 (D.C.
Cir. 1979); 7C Charles A. Wright and Arthur R. Miller, Federal Practice &
Procedure § 1909 (1986 & Supp. 2000). But see Grutter v. Bollinger, 188
F.3d 394, 400 (6th Cir. 1999) (rejecting this approach).
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VII. Assessment of Costs

In their supplemental briefs, the parties and the Proposed
Intervenors addressed the Proposed Intervenors’ responsibility for
payingaportion of theSpecial Master’ sfuturefeesand expenses The
United States and Alaska each have argued that, if the Court permits
intervention, the Proposed Intervenors should pay a substantial
portion of thefees In contrast, citingfinancial hardship, the Proposed
Intervenorshaverequested that theirfinancial responsibility belimited
to their own out-of-pocket expenses.

If the Court agrees with the recommendation of this report, and
decides not to permit intervention, then it need not address the issue
of what costs the Proposed Intervenors would have to pay once they
became parties. |f the Court disagreesand permitsintervention, the
responsibility of the Proposed Intervenorsto pay the Special Master’s
fees and expenses may depend on the scope of the permitted
intervention. Prior to knowing what role the Proposed Intervenors
micht play in this litigation if allowed to participate, a
recommendati on regarding respong bility for fees and expenseswoul d
be premature.

The Special Mager hasincurred fees and expenses in preparing
this report on the motion to intervene. One issue raised at oral
argument was whether the Proposd Intervenors have any
responsibility for these cods. Although the Court sometimes has
ordered non-parties to pay a portion of a specid mader’s fees and
expenses, see, e.g., Nebraska v. Wyoming, 504 U.S 982 (1992)
(assessing costs on amici curiae who did not object), neither the
United States nor Alaskahas asked for such an assessment in this case.
Accordingly, the Proposed I ntervenorsshould not have responsibility
for the cods of resnlving this motion.
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VIIl. Condusion

For theforegoingreasons, the Special Mager recommendsdenying
the Proposed Intervenors motion to intervene. Unless otherwise
directed by the Court, the proceedings in this action will continue,
without a stay, pending the Supreme Court’s action on this report.

Respectfully submitted,

GREGORY E. MAGGS
Special Master

Washington, D.C.
November 27, 2001

°The Supreme Court Rules do not establich a time limit for filing
exceptions to the report of a special master. Ingead, the Supreme Court
typically specifies the time limit by order upon receiving the special master’s
report. See, e.g., Kansasv. Colorado, 531 U.S. 921 (2000).
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SUPREME COURT OF THE UNITED STATES

GUIDE FOR SPECIAL MASTERS IN ORIGINAL CASES*

I. INTRODUCTION

This Guide is designed to assist individuals appointed by the Court to serve as a
Special Master in an Original case before the Court. It is intended to provide procedural

and practical guidance without imposing binding or inflexible rules.

COURT’S ORIGINAL DOCKET

Under Article III of the Constitution, as further defined in 28 U. S. C. §1251
(2000), the Court has original and exclusive jurisdiction over all controversies between
two or more States. The Court also has original but not exclusive jurisdiction over three
other categories of cases. Two of those nonexclusive categories are rarely before the
Court: (1) actions or proceedings to which ambassadors, other public ministers, consuls,
or vice consuls of foreign states are parties, and (2) actions or proceedings by a State
against the citizens of another State or against aliens. Cases in the third category of
nonexclusive original jurisdiction are relatively more common: controversies between the
United States and a State. See, e.g., United States v. Alaska, No. 128, Original. The
Court’s original jurisdiction is most often invoked in cases between States involving

boundary disputes and disputes over the use of interstate waters.

II. APPOINTMENT OF SPECIAL MASTER
APPOINTMENT PROCESS
If the Original case raises factual questions requiring an evidentiary record for
their resolution, the Court often appoints a Special Master. Masters are appointed either
on a motion filed by one or more parties’ or, more commonly, by the Court’s sua sponte
action. Most often, the Court appoints the Master after the Motion for Leave to file a Bill
of Complaint has been granted and the Answer has been filed.

* The Clerk’s Office appreciates the assistance of Vincent McKusick, Ralph Lancaster, and Steven Scott in
preparing this guide. Their advice and efforts were invaluable.
! See Order of Appointment in Virginia v. Maryland, No. 129 Original, 531 U. S. 922 (2000).




In the past, it was quite common for the Court to appoint retired federal judges to
serve as Masters. However, in recent years the number of available retired judges has
dwindled. Currently the Justices appoint Masters without any involvement by the Clerk’s
Office. The selectee is usually contacted prior to a final decision to determine his or her
willingness to accept the appointment.

Once a final choice has been made, the Clerk’s Office releases an Order of
Appointment. Often the Order will be part of the normal Orders List. The Clerk’s Office
will call the Master upon release of the Order to discuss preliminary matters and send the

Master the following documents:

Letter informing the Master of the appointment.
Certified copy of the Order.
Two copies of the oath, one to execute and return, and one to keep.

Copies of all pleadings to date and a current service list.

.

Return envelope.

The Order of Appointment is the source of the Master’s authority to perform his
duties. The Order may also instruct the Master to decide certain motions.

The Master must sign and return the oath as promptly as possible.

SUPPORT STAFF

The Court does not appoint assistants. Special Masters have found it very helpful
to arrange for staff similar to that supporting a federal judge, including an assistant to
serve as a law clerk and case manager. Masters who are members of law firms have used
associates from their firms in that capacity. Other Masters have hired assistants from
elsewhere. It is very important to coordinate the hiring of an assistant with the parties
and to clarify what the assistant’s duties will be. If the parties are expected to pay the
assistant an hourly rate, their approval should be obtained.

RESPONSIBILITIES AND POWERS
The Special Master’s duties closely resemble those of a trial judge with one
difference: the Master’s “decision” on both facts and law takes the form of a

recommendation to the Court rather than a reviewable judgment. Masters do not have the




power to decide issues of fact; they can only submit advisory recommendations for fact-
findings that are subject to exceptions and objections by the parties. The Court is the
ultimate factfinder. It reviews the recommendations independently based on the record
and does not apply the clearly erroneous standard used in appellate review. Nevertheless,
Masters’ responsibility in recommending findings of fact is a heavy one because they
alone have heard the witnesses and lived with the case as the record was built. See
Maryland v. Louisiana, 451 U. S. 725, 765 (1981) (REHNQUIST, J. dissenting).

The Master is delegated many powers. The Order appointing the Master normally
grants the authority to fix the time and conditions for the filing of additional pleadings
and to direct subsequent proceedings. The Master also has the authority to summon
witnesses, to issue subpoenas, to take evidence as necessary, and to rule on motions
concerning the litigation. Often the Court will refer motions and other interim filings to
the Master, for example, motions for leave to file an amended complaint, motions to join
States as parties, and motions to intervene. During the course of the proceedings before

the Master, most of these filings will be made directly with the Master rather than with
the Court.

ROLE IN THE PROCEEDINGS
The Special Master in an Original case acts as the Supreme Court’s surrogate in
making the record and then as the Court’s adviser in submitting recommendations for
deciding the case. 'The Master has the same responsibility as a U. S. District Court judge
to manage the litigation, a responsibility that is heightened because Original cases almost
always involve important public issues affecting many persons beyond the parties. A
Master exercises the judicial management responsibility at all times and in many ways,
e.g., by ensuring that the factual record is fully developed in a timely, organized fashion,
by fully hearing the parties, and by formulating good recommendations on issues of fact
and law to the Court. The Master should also:
e use a firm hand to move the case along in a reasonably expeditious fashion. At an
early stage, the Master should work with the parties to develop a Case
Management Plan that serves as a set of procedural rules governing the

proceedings before the Master. That Plan should take effect only after approval




by the Master in a Case Management Order. In particular, in reviewing a draft of
a Case Management Plan, the Master should scrutinize the length of time allowed
for various stages of discovery and trial preparation, where unreasonable delays
are most likely to occur. Any subsequent amendment of the Case Management
Plan should be only by a Case Management Order. At all stages, the Master must
closely oversee the case’s procedural progress.

e prompt the parties to identify any preliminary legal issues whose decision may
narrow the evidentiary trial. The early disposition of preliminary legal issues may
be helpful in encouraging settlement. See Kansas v. Nebraska and Colorado, No.
126, Original, 538 U. S. 720 (2003). The decision on preliminary issues should
be memorialized in Memoranda of Decision.

e hold regular and frequent case status conferences, by telephone if not in person, to
monitor progress on the Case Management Plan, to resolve any discovery or other

prehearing disputes, and to address any preliminary legal issues.

III. SUPREME COURT RULES

Rule 17 is the only Supreme Court Rule that expressly addresses Original actions.
It outlines the timeline for filing the initial pleadings before the Court but makes no
mention of Special Masters.

Rule 17(2) specifies that the form of pleadings and motions prescribed by the
Federal Rules of Civil Procedure is followed, but that, otherwise, those Rules and the
Federal Rules of Evidence are only guides to the procedures to be followed in an Original
action. See Utah v. United States, 394 U. S. 89, 95 (1969); Arizona v. California, 460
U. S. 605, 614 (1983).

The general provisions of Rule 33 also apply to the preparation of documents
filed with the Court itself in Original cases. Document preparation before the Master
may correspond to what is appropriate before the U.S. District Courts in like

circumstances, except as modified in the Case Management Plan.




IV. INITIAL STEPS
STATUS CONFERENCE
Shortly after appointment, the Special Master will receive a copy of the docket
sheet and all the filings to date in the case. After reviewing these materials, the Master
should set up a status conference with the parties either in person or by telephone to iron

out preliminary matters, such as:

e introduction of parties and clarification as to which attorneys will be counsel of
record;

e agreement on who will be served, and the number of copies to be served;

e methods of communication, e.g., e-mail, telephone, fax;

e document distribution methods, e.g., e-mail, overnight delivery, fax, mail;

e identification of possible intervenors and/or amici curiae;

e compensation of the Master.

CASE MANAGEMENT ORDERS

Case Management Orders should memorialize procedural decisions made by the
Special Master about the way the case will be conducted. They should be numbered in
chronological order. They can be used to:

schedule conferences

e adopt and amend the Case Management Plan
e set additional briefing schedules
e update the service list

e resolve housekeeping matters.

CASE MANAGEMENT PLAN

The Case Management Plan is a written document, adopted by a Case
Management Order, used to control the course of the proceedings. The Plan generally
includes any agreements between the parties concerning aspects of the course of litigation
and goes into effect only when approved by the Special Master. The parties should work
together on a draft Plan for submission to the Master. The following are often included
in the Plan:



e items that may have been the subject of early Case Management Orders;

e definition of who is considered a party;

e a timeline of events and deadlines (e.g., for serving discovery requests; filing
certain motions, etc.);

e outline of the format for documents being submitted: length, number of copies,
type of paper, labeling of exhibits, etc. Documents filed with the Master should
bear the caption of the Supreme Court of the United States;

e description of how discovery will take place and whether the Master will receive
copies of discovery materials during the discovery period;

e preparation and timing of exhibit lists for trial;

e date for conclusion of each phase of discovery and the beginning of trial;

e location of case status conferences and hearings and any trial;

e clarification of the governing procedural rules, including any Federal Rules of
Civil Procedure that will be followed;

e procedures for the resolution of disputes.

V. MANAGING THE CASE

After the case management decisions are made and the Case Management Plan is
adopted, the next step is to begin to develop the facts. Generally the Court is not
involved in the discovery phase of the case; supervision of that phase is left to the Master.
It is very important that the Master move the parties along in a timely fashion and ensure
that a record is developed that will provide the Court with all the information it needs.
Most cases proceed first with discovery between or among the parties, followed by a trial

or heéring before the Master, and then submission of the Master’s Report.

RESOLUTION OF PRELIMINARY LEGAL ISSUES AND MEMORANDA OF
DECISION (MEMORANDUM OPINIONS)

Prior to trial, it is often beneficial to narrow the issues in the case by identifying
those that can be resolved at an early stage. Some issues may be resolved by briefing and
oral argument without discovery, and others, where additional discovery is needed before

briefing, may be resolved at the conclusion of any needed discovery. Identifying and




resolving as many issues as possible early in the case will narrow the issues for trial and
may encourage the parties to settle. The identification of issues can be done by the
parties in preconference memoranda submitted for development of the Case Management
Plan or in a subsequent case status conference. Once the parties have identified the
contested issues in consultation with the Special Master, a list of issues can be established
in the Case Management Plan or in a Case Management Order. The same Case
Management Order (if not the Case Management Plan itself) can be used to establish a
briefing schedule for issues to be resolved immediately and those to be resolved at the
conclusion of some or all phases of discovery.

The Master should memorialize all decisions on preliminary legal issues and the
reasons for them in memoranda of decision, sometimes called memorandum opinions.
The substance of these decisions may ultimately form part of the Master’s Report to the
Court. Depending on their significance and continued relevance to contested issues, it is
often appropriate to report the decisions made in these memoranda or even to include

them in the Final Report as appendices.

MOTIONS

The type of relief sought in a motion often determines how the motion will be
handled. Certain motions are filed directly with the Court and normally will then be
referred to the Special Master. Most motions are filed directly with the Master.
Depending on the type of relief sought by the motion, the Court may want the Master to
file an Interim Report with a recommendation for disposition of the motion before going
further. In other instances, the Court prefers that the Master resolve all issues and file a
Final Report. The Clerk’s Office can help guide the Master on the appropriate actions in
the given circumstances.

For example, in United States v. Alaska, No. 128, Original, a motion to intervene
was filed with the Court. The Court received timely oppositions to the motion and then
issued an Order referring the motion to the Master. Unifted States v. Alaska, 534 U. S.
1103 (2002). The Master required further briefing and oral argument and then submitted
a Report dealing solely with the motion to intervene. The Court then ordered the Report



filed and ruled on the motion. See also New Jersey v. New York, 514 U. S. 1125 (1995)
(Report ordered filed and motion to intervene denied).

Motions to introduce particular evidence or motions on damages are examples of
motions that the Master normally handles without involvement of the Court until the
filing of a Final Report. For example, a Master could issue a ruling on a party State’s
motion to introduce evidence and then include the ruling in the Final Report, leaving it to
the parties to file an exception to the Report if they so choose.

Examples of other motions that typically are dealt with solely by the Master
include a motion for leave to participate as an amicus curiae in the proceedings before

the Master and a motion to stay the proceedings in order to pursue mediation.

STAY FOR MEDIATION

The Special Master may grant a stay at any point to give the parties an opportunity to
use mediation in an attempt to settle. While the stay is in effect the Master should hold
regular case status conferences, at least by telephone, to monitor the progress of the
settlement effort. Of course, the Master cannot be involved directly in the mediation

effort or in settlement discussions, but should at all times encourage settlement.

HEARINGS AND TRIALS

It is recommended that all hearings and trials be held in open court in United
States courthouses at locations convenient for the parties. Experience shows that
courtrooms of the U. S. Courts of Appeals are generally more available than those of the
U. S. District Courts. Permission to use Court of Appeals facilities must be obtained
from the Chief Judge of the Circuit (call the Deputy Clerk of the Supreme Court for name
and number if needed) and detailed arrangements for use of a courtroom with a
courtroom clerk need to be made with the Circuit Clerk’s office. Pretrial conferences
likewise should be held in the facilities of United States courthouses.

It is preferable, but not required, that the Special Master wear a robe in hearings
and trials in open court. The Master must make appropriate arrangements for a court
reporter and for a court clerk. Courthouse staff and counsel located in the same city as

the courthouse often serve as good sources for recommendations of a court reporter.




With the assistance of a courthouse clerk, the Master’s assistant may serve as the court
clerk for hearings and conferences with counsel.

In its preparation and conduct, the trial of an Original action is not unlike a
nonjury trial in the U.S. District Court of a case of comparable importance and

complexity. However, there are some special considerations:

o The Federal Rules of Evidence, as well as the Federal Rules of Civil Procedure,
are only guides, not mandates; and
¢ Since Masters are neither ultimate factfinders nor ultimate decisionmakers, they

should err on the side of overinclusiveness in the record.

A joint pretrial Order should detail the parties’ intended case presentations, list
stipulated and contested facts and the credentials of expert witnesses, and lay out a plan
for the trial. The Master must rule on any pretrial evidentiary motions and may allow
voir dire of experts. If appropriate, a site visit, either pretrial or during trial, or both,
may be valuable.

The trial of an Original case may be long (56 days of trial in Kansas v. Colorado,
No. 105, Original, 540 U.S. __ (2003)), and may be segmented to the extent consistent
with moving the case along in a timely and orderly manner. Generally, exhibits should
be duplicated and distributed to other parties in advance of the hearing or trial and copies
distributed in the courtroom. The Order appointing the Master generally grants authority
to issue subpoenas for trial witnesses.

After the trial, the parties should submit memoranda of law and proposed findings
of fact.

RECORDKEEPING

The Special Master must maintain a docket of the proceedings, recognizing that a
filing with the Master is not a filing with the Court (even though it bears the caption of
the Supreme Court of the United States). The Master keeps every filing and maintains a
complete record of what is filed, by whom, and when. That record should also include
all transcripts of evidence and all exhibits. Upon completion of the case (i.e., after the
Court has discharged the Master), the entire docket and record, including trial transcripts
and exhibits, must be shipped to the Clerk’s Office for archiving.




The Master and the parties may find it helpful to track the case electronically.
This can be done by creating a Web site for the posting of all documents. For an
example of such a site established by the Special Master in United States v. Alaska, No.
128 Original, see www.law.gwu.edu/facweb/gmaggs.

V1. REPORT OF THE SPECIAL MASTER

PURPOSE OF REPORTS OF THE SPECIAL MASTER

The Special Master concludes the proceedings, or a definable portion of them, by
filing a Report with the Court, making recommendations for findings of fact and
conclusions of law on the basis of the record made before the Master. The Report may
be a final one concluding the proceedings before the Master or it may be an Interim
Report. In general, Masters do not file Reports when they decide motions filed with
them but include those decisions in periodic Interim Reports or in Final Reports.
However, if the Master grants a motion for summary judgment that would be dispositive
of the case, that would be an appropriate occasion for filing a Final Report.

COURT’S ACTIONS ON REPORTS

After receiving the Report, the Court typically orders it filed and advises the
parties to file any exceptions and responses within a fixed time period. After the
exceptions and replies with accompanying briefs are filed, the Court will decide whether
to set the case for oral argument.

If an Original case is set for argument before the Court, the Special Master should
prepare a docket sheet listing the various filings, hearings, etc., similar to any trial court
docket. The Master must forward this docket with the numbered items just as the clerk
of a lower court would do. If the argument will be on the Final Report, the index of the
record included in that Report (see Report Requirements below) serves this purpose.

In certain cases, after the filing of exceptions and replies with accompanying
briefs, the Court may decide that argument is not warranted and adopt or reject the
Master’s recommendations. Then, if further issues remain, the Court will recommit the

case to the Master for further proceedings.
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In some instances, Interim Reports are filed on a portion of the case assigned by
the Court for resolution. For example, in Kansas v. Nebraska and Colorado, No. 126,
Original, the Court referred Nebraska’s Motion to Dismiss to the Master and, after
hearing the parties, the Master filed an Interim Report recommending the denial of the
Motion to Dismiss. The Court thereupon, without oral argument, denied Nebraska’s
motion and recommitted the case to the Master. Kansas v. Nebraska, 530 U. S. 1272
(2000). In United States v. Alaska, No. 128, Original, the Court referred a Motion for
Intervention to the Master, who held hearings and filed an Interim Report. The Court
ordered the Report filed and denied the motion without comment. United States v.
Alaska, 534 U. S. 1103 (2002). The Court may on occasion refer motions to the Master
with a timeline for filing a Report and recommendation. See Nebraska v. Wyoming, 210
U. S. 1189 (1994) (reference of Motion to file an Amended Petition, with 120 days for
filing the Master’s Report).

In other cases, Interim Reports are filed at the conclusion of a definable and
significant portion of the proceedings before the Master. In Kansas v. Colorado, No.
105, Original, 514 U. S. 673 (1995), the Master prepared and filed an Interim Report at
the conclusion of a trial phase. The parties filed exceptions to the Report and supporting
and opposing briefs, and the Court held oral argument on those exceptions. Thereafter,
the Court ruled on the exceptions and recommitted the case to the Master for further
proceedings.

In some circumstances, Original cases may have a limited number of contested
issues that can be addressed in a single Final Report. In Virginia v. Maryland, No. 129,
Original, 540 U. S. 56 (2003), and Louisiana v. Mississippi, No. 121, Original, 516 U. S.
22 (1995), the Masters received briefs, held hearings, and submitted Final Reports
recommending disposition of the case for one party or another. The Court then received

exceptions to those Reports and held oral argument and ruled on those exceptions.

REPORT REQUIREMENTS
Several rules and customary practices govern the filing of Reports. First, when
preparing a Report, it is desirable, though not necessary, for the Special Master to

provide the parties an opportunity to review and comment on the Report before
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submitting it to the Court. This review is particularly desirable when the evidentiary
record involves complex or technical facts.

There are no fixed page limits for Reports. Appendices, maps, documents, or
other relevant evidentiary material to aid in understanding the case and the Master’s
recommendations should accompany Reports. However, the entire record is not
normally sent with any Report. Instead, an index of all items in the record is filed with
the Final Report, and the Clerk may request copies of specific items that the Court would
like to review before it resolves the case.

In all cases, Reports must be submitted in the booklet form specified in Rule
33(1) of the Supreme Court Rules. The Master must submit forty (40) copies of all
Reports to the Court and at least three (3) copies (or more if requested) to each of the
parties. Each Report and its appendices must have a tan cover. There are several
printers that Masters have used in the past to print Reports for submission to the Court.
All of these printers regularly print briefs and other Supreme Court filings and are well
aware of the Court’s requirements. If needed, the Clerk’s Office can provide the names

and contact information for these printers.

DECREES

The Report of the Special Master should include a proposed decree by which the
Court may, if it sees fit, adopt the recommendations of the Master. In instances where
the Master’s Report has not included a proposed decree, the Court, on adopting the
Report and recommendations, has invited the Master to prepare and submit a proposed
decree. If the decree is lengthy, it should be submitted to the Court on disk or via e-mail
so that the Clerk’s Office will not have to retype it.

VIL. CONTACT WITH THE COURT
The only contact the Special Master has with the Court is through the Clerk’s
Office. At times, the Chief Justice has become concerned with the slowness with which
an Original case was moving and has asked the Clerk’s Office to send a letter to the

Master or to call the Master regarding the case’s progress.
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Copies of Case Management Orders and memoranda issued by the Master need
not go to the Clerk’s Office. Their substance may, however, be appropriate for inclusion
in the Master’s Report, or the full text of memoranda of decision may, where significant,
be included in an appendix to the Report.

The Clerk’s Office is unable to provide any clerical or reproduction services to

the Master, who must make arrangements for such services.

VIII. COMPENSATION
METHODS OF PAYMENT

Fees and expenses (hereafter “costs™) associated with an Original case are borne
by the parties. One of the first items of business a Special Master should discuss with the
parties is what method of reimbursement will be followed. Another matter to be
discussed is the amount the Master will charge for his time and the time of any assistants
and also what expenses will be reimbursed. The final item to be discussed is how the
costs will be apportioned among the parties. Normally costs are apportioned equally
among the parties, but in some cases they are not. See Arizona v. California, 354 U. S.
918 (1957); Nebraska v. Wyoming, 530 U. S. 1259 (2000). It is rare, but possible, for
costs to be assessed against amici. See Nebraska v. Wyoming, 504 U. S. 982 (1992). An
agreement at the outset for equal division of costs does not prevent a different allocation
at a later point in the case.

There are two ways by which the Master is paid or reimbursed. The most
common is for the Master periodically to file an interim motion for costs with the Court.
The motion should clearly describe the type of work performed, the number of hours
spent on the various items, and the hourly rate for all involved. See Texas v. New
Mexico, 475 U. S. 1004 (1986) (Burger, C. J., dissenting). The Master should provide a
copy of the motion to each of the parties and instruct them to file any comments on the
motion directly with, and only with, the Court. The Clerk’s Office will wait 10 days, per
Rule 21.4 of the Supreme Court Rules, to receive any responses filed by the parties. The
motion and any responses are filed in accordance with Rule 33.2. The motion goes on a

conference list and the Court issues an Order granting or denying the motion on the next
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Order list. The Court’s Order will specify the amount to be paid and how that amount is
to be apportioned.

In the period before the Master can submit, and the Court can rule on, an interim
motion for allowance of fees and expenses, a method to avoid having the Master or his
organization finance the litigation may be necessary. The Master may have the parties
deposit amounts into a trust account from which the Master can withdraw funds as
needed or for which the Master can invoice the trustee of the account. When it becomes
necessary, fhe Master may order the parties to pay over a certain sum to meet ongoing
costs of the proceedings.

For example, in Arizona v. California, No. 8, Original, 370 U. S. 930 (1962),” the
party States established a Business Committee. This committee set up a procedure for
the parties to share the expenses of the proceedings, e.g., the costs of the Master’s law
clerk, travel and subsistence, a reporter, and indexing the transcript. It was decided that
each party would deposit an amount in a Master expense fund. The bank account was
opened in the name of the Master as Trustee. All committee members signed a
stipulation concerning the arrangements, and the Master issued an order. When the fund
was nearly exhausted, the Master sent the committee a brief accounting and additional
funds were deposited after another stipulation and order from the Master.

In incurring expenses, Masters should keep in mind that they are entitled to the
discounts or special rates given to government employees. The Clerk’s Office can write

a letter to assist the Master in obtaining the government rate at hotels.

REASONABLE FEES

When retired federal judges served as Special Masters, they did not get fees
because they continued to receive their salary. In the past 10 years, the fees for Masters
who are not retired federal judges have ranged from $250 to $450 per hour. Generally, if
the parties do not object to the fees, the Court will approve the motion. However, the
Court may question a fee if it does not seem reasonable. See Louisiana v. Mississippi, et

al., 466 U. S. 921 (1984) (Burger, C. J., dissenting) (“[T]he public service aspect of the

2 This case was formerly No. 10, then No. 9. It became No. 8 in the 1961 term.
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appointment is a factor that is not to be wholly ignored in determining the

reasonableness of fees charged in a case like this™).

IX. FINAL ACTIONS

DISCHARGE PROCESS

The Special Master will not be discharged until the Court acts on the Master’s
final motion for fees, and the Master has been paid. The Master might include a motion
to be discharged with the request for final payment of fees and expenses, and the
motions may be acted on together in one Order.

If the Master does not file a motion to be discharged, the Clerk’s Office might
request that the Master do so. Alternatively, if a motion for discharge has not been filed
and fees and expenses have been paid, the Clerk’s Office may send a memorandum to

the Chief Justice requesting permission to enter an Order on the next Orders List

discharging the Master.

X. PRESS INQUIRIES
An Original case, like all cases pending before the Supreme Court, is a public
proceeding. Hearings before the Special Master are open to members of the public
including the press, and documents filed in the case are public documents. The Special
Master may respond to press inquiries about the schedule of proceedings and other
nonsubstantive matters, but should avoid any further comment. Like any judge the
Master normally does not speak with the press. Press inquiries may be referred to

counsel or to the Supreme Court’s Public Information Office. (202) 479-3211.

XI. ADDITIONAL RESOURCES

Information on Original cases, and specifically on the duties of the Special

Master, is scarce. Since there are no controlling civil procedure and evidence rules, the
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Master will need to craft procedures that are molded by the nature of the case and the

reasonable proposals of the parties. The following resources are generally informative:

o Robert L. Stern, et al., Supreme Court Practice Ch. 10 (BNA ed. 8" ed. 2002)

e V. McKusick, Discretionary Gatekeeping: The Supreme Court’s Management of Its
Original Jurisdiction Docket Since 1961, 45 ME. L. Rev. 185 (1993)

e Note, The Original Jurisdiction of the United States Supreme Court, 11 Stan. L. Rev.
665 (1959).

Finally, the Clerk’s Office maintains a list of former Masters who are willing to consult

and advise Special Masters. Contact the Clerk’s Office for addresses and phone numbers
of these individuals.
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