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PROCEEDI NGS
(10: 04 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 12-71, Arizona v. the Inter
Tri bal Council of Arizona.

Gener al Hor ne.

ORAL ARGUMENT OF THOMAS C. HORNE

ON BEHALF OF THE PETI TI ONERS

MR. HORNE: Thank you, M. Chief Justice,
and may it please the Court:

The NVRA shoul d not be construed to preenpt
Arizona's Proposition 200 for three reasons. First,
prohibiting a State fromeffectively enforcing the
citizenship requirenent is so far-reéching that if
Congress had intended that, it would have put the
prohibition in the statute expressly, which it did not
do. Congressional silence should not disable States
fromtaking sensible precautions to exclude noncitizens
fromvoting.

Second, when Congress wanted to expressly
prohi bit sonething, it knew howto do it. It expressly
prohi bited notarization and other forns of
aut hentication. This Court has frequently held that
statutory | anguage that indicates -- that prohibits one

thing indicates there's no other inplicit prohibition:

3
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The expressio unius rule.

Third, Proposition 200 is consistent with
t he purposes and objectives of the NVRA because the
pur pose of the NVRA --

JUSTI CE SOTOVAYOR: |If | see the purpose of
the NVRA to sinplify registration --

MR. HORNE: Yes, Your Honor.

JUSTI CE SOTOVAYOR: -- how is Arizona's
provi sions consistent with that objective and purpose?

MR. HORNE: Your Honor --

JUSTI CE SOTOVAYOR: G ven that sonme of the
am ci explain that many people don't have the docunents
that Arizona requires?

MR. HORNE: Yes, Your Hoﬁor. First of all,
the -- sinplifying the procedure is one of two inportant
pur poses of the NVRA. The other is the integrity of the
system - -

JUSTI CE SOTOVAYOR: Well, but why does one
t ake precedence over another?

MR. HORNE: | would say, Your Honor, that
neither takes precedence over the other. They're both
equal ly inportant. And so --

JUSTI CE SOTOVAYOR: So, if something you do
conflicts with one of those purposes, why isn't it

preenpted by the Federal |aw?

4
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MR. HORNE: Your Honor, | think the question
Is, if you take the two purposes together, does -- does
the Proposition 200 strongly fulfill one and have a
m ni mal burden on the other? And, Your Honor, | would
rely on the findings of the -- of the district court in
this case. |In fact, this Court instructed the Ninth

Circuit to defer to the factual findings of the district
court in the Purcell case, which was this case in an
earlier stage.

JUSTI CE SOTOVAYOR: Why woul d you think that
Congress, in doing the short formregistration, didn't
consider the issue of fraud, and decide that it had
arrived at the balance it wanted?

MR. HORNE: Because, Youf Honor, the -- the
Congress did not specify what the States could or could
not do.

JUSTICE GINSBURG. But it did -- but
Congress did specify how citizenship was to be handl ed.
And it was to be an attestation, a signed attestation
subject to -- to the penalty of perjury. So it's not as
t hough the Federal formdidn't relate to citizenship.
It did. And it said this is the way we deal with
citizenship. Then Arizona adds sonething el se.

So | would |ike, General Horne, for you to

respond to a question that's already been raised in --
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by the -- the panel that decided this case originally,
whi ch was, the statute said -- says each State nust
accept and use the Federal form period. That's the end
of it.

And then it says, in addition to that, the
State can do other things. The judge who asked that
question thought it was perfectly clear, you use the
Federal form and if you want to do something in
addition -- but you nust use and accept the Federal Form
and not add sonething to it.

MR. HORNE: Yes, Your Honor. | think it's
very clear that this statute does not say the signature
is the only thing that the States can use to verify the
eligibility of the applicant. Now, {n -- in using the
term "accept and use," Your Honor, accept and use in
ordi nary | anguage -- we've given lots of exanples in our
briefs -- one can accept and use a formfor a particular
pur pose wi thout that form being sufficient to acconplish
t hat purpose.

| canme here from Arizona on an airplane. |If
the airline said we accept and use an e-mmil ticket, you
don't need to bring a paper ticket. And then I got
there and they said, we want to see identification to
prove that you are who you say you are, that woul d not

contradict the statenment that they are accepting and

6
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using the e-ticket. They are accepting and using the
e-ticket for a specific purpose --

JUSTI CE KAGAN: But, General Horne, woul dn't
It contradict it if instead of saying well, we'd I|ike
you to offer identification, saying, well, we'd |like you
al so to have a paper ticket.

MR. HORNE: Yes, Your Honor. |If they --

JUSTI CE KAGAN: That woul d be inconsistent
wth the accept and use | anguage, isn't that right?

MR. HORNE: That's correct, Your Honor.

Yes, Your Honor. And if | take that analogy to our --
to our facts, if we had changed the Federal form I

t hi nk we woul d have been in violation. But we did not
change the Federal form W used thé Federal form
exactly as it's printed by the Federal government. And
we - -

JUSTI CE KAGAN: Well, you have done
sonething to the Federal form and that essentially
creates a new set of requirements and a new form

MR. HORNE: Your Honor, we -- we accept and
use the Federal form We ask, in addition to that, for
evidence that the person is a citizen, that they're
eligible to vote. The formis not exclusive. The form
does not bind us to use only the form and nothing el se.

JUSTI CE KAGAN: Do you -- do you think that

7
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you could have said -- you know, we have our own State
form which we're allowed to have under the statute.
Anybody who requires the Federal form has to append the
State formas well.

Coul d you have done that?

MR. HORNE: | think not, Your Honor, because
| think that woul d have been contrary to the purposes
and objectives of the Act. | think what we did is
consistent with the purposes and objectives of the Act.
But if you --

JUSTI CE KAGAN: Well, how do we draw the
i ne? Where does the |ine get drawn between addi ng just
your own form and adding a new set of requirenents,
which -- you know, you could just as\easily have cal |l ed
a fornf

MR. HORNE: Because the statute contenpl ates
that it -- that it is the burden of the States to
determine the eligibility of the voters. The -- the EAC
was given the duty to develop the form and we don't
argue with the fact that the form belongs to the EAC

JUSTI CE SCALI A: So that form should have
I ncluded the eligibility requirenments that your State
demands. And it seens to nme your conplaint is that the
Federal form does not require proof of citizenship,

unl ess you consider just the statenent that |I'ma

8
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citizen to be proof of citizenship.

But why didn't you challenge the forn? |
mean, that's -- that's ny problemwth this. | frankly
thi nk that Federal form doesn't nmake nuch sense unl ess
it's -- unless it's to be exclusive for Federal voting.
And -- and why didn't you challenge the -- the refusal
of the Comm ssion to include on the form as additional
State requirenents, the proof of citizenship?

MR. HORNE: Your Honor, under Section
6(a)(1l) of the statute, the burden of determ ning
whet her the citizen is eligible rests with the State.
That - -

JUSTI CE SCALI A: Sure. Sure.

MR. HORNE: The forn1be|6ngs to the EAC.
The determ nation of whether the applicant is eligible
bel ongs to us. So whether or not they put what -- what
we're asking for on the formdoesn't matter. W are
fulfilling our duty under Section 6(a)(1) by determ ning
the eligibility of the applicant by asking for
addi ti onal evidence of citizenship.

JUSTI CE SCALI A: Well, you're -- you're
sinply denying then that the Federal governnment can, so

|l ong as it protects the requirenments that your State

| nposes, you're -- you're saying the Federal governnent
cannot prescribe a single formfor -- for voter
9
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regi stration.
MR. HORNE: Your Honor, the Federal
government can prescribe the form but the formis not

exclusive. The responsibility to determ ne the

eligibility --
JUSTI CE SCALI A VWhy -- why can't it make it
exclusive? Let's assune -- | think -- | think that --
t hat accept and -- and enpl oy, whatever the |anguage
s --

MR. HORNE: Accept and use.

JUSTI CE SCALI A: -- suppose -- suppose |
think that that does nmean that it's supposed to be
exclusive. What harmis there so long as the Federal
Conmm ssion requires, as part of the #ederal form all of
the necessary proofs of -- of qualification that the
St ate i nposes?

MR. HORNE: Well, Your Honor, the -- the
formis -- cannot be exclusive. | nean, even the |ITCA
Respondent and the United States Respondent admt that
we can | ook to external evidence to determ ne whether
the voter is eligible. The argunent is, they say we can
| ook at external evidence, but we can't ask the
applicant hinmself, who has the nost information, to pul
out his driver's license and wite down a nunber.

There's no --

10
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JUSTI CE Gl NSBURG. CGeneral Horne, there --
there are a whole |list of State-specific requirenents
t hat get appended to the form And | think Justice
Scalia was raising the question, did you ask to have
Arizona's requirenment -- just as the other
St ate-specific requirenents -- did you ask the Federal
Comm ssion to include, as a State-specific requirenent,
this proof of citizenship?

MR. HORNE: We did, Your Honor, and the
Commi ssion itself took no action. The executive
director rejected our request. The executive director
has no power to make determ nations. Congress
explicitly stated that the EAC can act only by a vote of
three out of four of its nenbers. |

JUSTI CE SCALI A: And you did nothing nore
about that?

MR. HORNE: Yes, sir.

JUSTI CE SCALI A: You -- you didn't go to
court to say you have to include this as one of the
State-specific requirenents.

Wy didn't you do that?

MR. HORNE: Your Honor, that -- that was
under a predecessor of mne, so | don't know the reason.

JUSTI CE SCALI A:  Oh. Ckay.

VWhy didn't he do it?

11
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(Laughter.)

MR HORNE: |I'm-- I'mnot sure | would be
conpetent to answer for him Your Honor. But | think --
but | don't think it nakes any difference because the
formis -- is one thing that we accept and use to
determine the eligibility of the voter, but it's not the
only thing.

My friends on the other side --

JUSTI CE SOTOVAYOR: | have a -- | have a
hugely great difficulty, which is, the NVRA says that
people can mail in this form

MR. HORNE: Yes.

JUSTI CE SOTOVAYOR: | don't know how your
rejection of the mail-in, how you're\accepting and using
it when you're refusing to regi ster soneone when they do
exactly what the Federal |aw permits themto do: Mai
it in. There -- there's -- | don't -- | have a real big
di sconnect with how you can be saying you're accepting
and using, when you're not registering people, when they
use it the way the Federal |aw permts themto.

MR. HORNE: Yes, Your Honor. That is the
position that the executive director took, that if the
formis fully filled out and on its face it shows the
person is qualified we nust accept the application. W

then pointed out in our brief that that would nean that

12
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even if we had docunentary proof that the person was not
a citizen, we'd still have to accept the application.

In response to that, the Respondent | TCA and
t he Federal governnent said, no, you can | ook at
external evidence, if it shows that the person is not a
citizen. So the only question remaining then is there
any basis in the statute for drawing a distinction
bet ween our | ooking to external evidence that we have
and our asking the applicant to wite down a -- a nunber
fromhis driver's |icense.

JUSTI CE KENNEDY: Could you al so ask for an
address, for proof of the address, or proof of date of
birth?

MR. HORNE: [If that mere\consistent wth the
pur poses and objectives of the Act we could, Your Honor.
And in determ ning that, one would have to wei gh our
Interest in the integrity of the system versus what
burdens that places on the --

JUSTI CE KENNEDY: But then again, it seens
to me the Federal form as some of ny coll eagues have
i ndi cated, is not worth very much.

MR. HORNE: Your Honor, the Federal form
sets forth certain mninmumrequirenments that -- that
have to be nmet. In fact, the -- the Act says

specifically in Section 7(b)(2) that they nmust ask for

13
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t he signature under oath of the applicant. The Federal
form al so provides under 7(a)(1l) that additional things
that are necessary to determne the eligibility of the
applicant can also be put on the form

The EAC chose not to put anything additional

on the form which was their right. It was perm ssive.
But they did set -- set up a system of State-specific
requirements. | think that reflects the fact that the

States have the burden of determ ning whether or not the
eligible -- the applicant is eligible.

That's -- that's our burden. We nust accept
and use the Federal formas a tool in doing that, but it
is not the exclusive tool, and nmy friends on the other
side have admtted that it's not the\exclusive t ool
because they've admtted that if we have docunentary
evi dence the person is not a citizen, we can reject the
application.

JUSTI CE SCALI A: How could you establish
citizenship w thout having sonething mailed in, in
addition to the forn? What are the other State-specific
requi rements? You have to put down your driver's
| i cense nunmber or sone other nunmbers? | -- | guess you
could -- you could make them check off place of birth
and if that place of birth is not the United States, you

could require themto wite down sone nunber of -- of

14
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their adm ssion to citizenship. Are there -- are there
nunbers that you could demand?

MR. HORNE: Well, sonme States require the
Soci al Security nunber --

JUSTI CE SCALI A:  Okay.

MR. HORNE: -- which is not -- which is not
provided for in the statute.

JUSTI CE SCALI A: Ri ght.

MR. HORNE: But the -- but it's not
prohi bited. And the States were held in -- in the cases
t hat were brought under that, the States were held that
they could add it because it's not prohibited.

The State of Louisiana -- inconsistently on
the part of the EAC, the State of Lodisiana has a
requi rement that was approved by the EAC and is in the
formthat says, "If the applicant has neither a
Loui siana driver's |icense, a Louisiana speci al
identification card, or a Social Security nunber, the
applicant shall attach one of the following itens to his
application: A copy of a current and valid photo
identification, a copy of a current utility bill, bank
statenent, governnment check, paycheck or other
gover nment docunent."” So --

JUSTI CE SCALI A:  Yes, that's the kind of

t hi ng you shoul d have had and that your predecessor

15
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shoul d have asked for to be included in the Federal
form

MR. HORNE: Your Honor, the Federal formis
not excl usive.

JUSTI CE KAGAN: But -- but, General, doesn't
the -- the statute make the EAC the deci si onmaker with
respect to what can be added to the Federal forn? The
Federal form-- form you're exactly right, sets a
floor. But if you look at Section 7, what Section 7
does is to say the EAC gets to decide the m ni num
necessary, and it consults with the States and the
States can come to it and tell it what it needs, and the
EAC can take action. But the EAC is driving the bus,
according to Section 7 of this statufe.

MR. HORNE: Yes, Your Honor. The EAC is
driving the bus as to the form but the States are
driving the bus as to what is necessary to determ ne the
ultimte --

JUSTI CE SCALIA: Well, | don't think they're
driving the bus as to the form They can't drive it
into a ditch. They're -- they're -- they're subject to
arbitrary and capricious |limtations, just as any other
agency is. And to allow Louisiana -- to include what --
what they've allowed in Louisiana to include and to say

that the only proof of citizenship -- there is a

16
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provision in the statute which says consistent with
determ ning, the States being able to determ ne the
qual i fications.

Isn't there a provision which makes it clear
that the Federal form has to make al |l owance for the
States determ ning the qualifications?

MR. HORNE: That's correct, Your Honor. And
the -- and the -- but the --

JUSTI CE SCALI A: Now - -

MR. HORNE: The -- the duty of the States,
Your Honor, to determ ne whether or not a voter is
eligible, that is a duty that rests with the State, not
with the EAC

JUSTI CE SCALI A: That's frue.

MR. HORNE: The EAC can only --

JUSTI CE SCALI A: But the formhas to enable
the State to do that. And it seens to nme you were quite
able to argue that in -- in refusing to allow you to
include in the -- in the Federal formin Arizona sonme

I ndi cation of proof of citizenship requiring nothing

el se except oh, I"'ma -- check off, | ama citizen
right? So it's under oath. Big deal. If -- if -- if
you're willing to violate the voting |aws, | suppose
you're willing to violate the perjury | aws.

MR. HORNE: That's exactly right, Your

17
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Honor .

JUSTICE SCALIA: So | think you should --
you shoul d have chal |l enged the comm ssion's refusal
to -- to place that evidence in the Federal form

MR. HORNE: Your Honor, the Federal form
is -- is a tool that we have to use to determ ne the
eligibility of the voter, but the ultimte
responsi bility under -- under Section 6(a)(1l) of -- of
this very Act is with the States to determ ne the
eligibility of the voter.

My friends on the other side are admtting
that the -- that we're not stuck with the four corners
of the form because -- because we've pointed out that
would result in a ridiculous conclus{on that we could
have docunentary proof that the person is not eligible.
So, if we're not bound by the four corners of the form
as in the ordinary use of the term "accept and use," we
accept and use the formfor a specific purpose, but it
does -- it is not sufficient to satisfy that purpose.
Al'l parties agree to that.

The only question is, is there a
di stinction, which we do not find in the statute,
bet ween usi ng external evidence that we already have and
asking soneone to write down the -- the nunber on his

driver's license, which he is the one that has the npst

18
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information. It's the logical way to do it. [In fact,

there is no Federal register of Anerican citizens.

JUSTICE KAGAN: I'ma little bit confused.

JUSTI CE KENNEDY: Well, | take it -- | take
it that -- that counsel on -- on -- on the other side
will disagree with that and they say, well, this is --
this is the line to be drawn. The -- the postcard is
presunptive evidence of registration and -- and of

qualification. And if you have evidence to the
contrary, then it's different. But otherw se, the whole
utility of the single formis mssing -- is gone.

MR. HORNE: Your Honor, there -- there is
nothing in the statute to draw a distinction between our
havi ng ot her extrinsic evidence, mhiéh t hey agree we can
use outside of the form and our asking people to say,
wite down --

JUSTI CE KENNEDY: Ot her than the statutory
words that authorize the use of the form

MR. HORNE: Yes, but -- but they don't nake
the form exclusive. Congress could have said the form
i s exclusive and you can't ask for anything else. They
didn't do that. And they had shown when they dealt wth
aut hentication that they knew how to prohibit sonething
If they wanted to prohibit it. They chose not to

prohibit this exclusively and -- and so therefore, it

19
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rests with the States --

JUSTI CE SOTOVAYOR: Some of us have -- do
believe in |legislative history. Some of ny coll eagues
don't.

MR. HORNE: Yes, Your Honor.

JUSTI CE SOTOVAYOR: All right. But at |east
one of --

(Laughter.)

JUSTI CE SOTOVAYOR: Did he point to hinmsel f?

One of the concurring judges bel ow said that
he found the statute anbi guous, but that with the -- the
| egi sl ative history there just could be no concl usion,
but that Congress rejected your reading. Legislation
hi story is very clear that this issué of what States
could add to the formwas raised and pernission to do so
was proposed explicitly and rejected.

How do you -- assuming that | believe in

| egi sl ative history, don't argue to ne that | shouldn't,

okay?
MR. HORNE: Yes, Your Honor.
JUSTI CE SOTOVAYOR: How do you get around
t hat ?
MR. HORNE: Your Honor, if the -- if the
| egi sl ative history were consistent, I would -- | would

say that was an argunent that could be made. But the

20
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| egi sl ative history here is extrenely self-contradictory
and one cannot conclude from any part of that

| egi sl ative history what was the intent of the mpjority
of the Congress.

The House conm ttee which dealt with the
very act that -- that we have said, "Only the el ected
officials designated and authorized under State |aw are
charged with responsibility to enroll eligible voters on
the list of voters. The NVRA should not be interpreted
in any way to supplant that authority. The conmmttee is
particularly interested in ensuring that election
officials continue to make determ nations as to
applicants' eligibility, such as citizenship, as they're
made under current | aw and practice.J

And the FEC, which is a predecessor to the
EAC, relying on that House commttee report, said that
an application received by a | ocal voter registration
official is only an application and be subject to
what ever verification procedures are currently applied
to all applications.

I n addi tion, Your Honor --

JUSTI CE SCALIA: Gee, if | believed -- if |
believed in |legislative history, I would find that very
per suasi ve.

(Laughter.)
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MR. HORNE: Thank you, Your Honor.

JUSTI CE BREYER: Could | ask a different --

can | ask --

(Laughter.)

MR. HORNE: Could | just add one quick
point, and that is that the sponsor of the bill was

opposed to that anmendnent in conference committee,
saying it wasn't necessary, that the States coul d

al ready verify applicants under the existing law, as it
was witten before that amendnent.

JUSTI CE BREYER: There's probably a
perfectly good answer to this, but |I -- | notice that in
this Federal law in 7(b), it says what the registration
form shall contain. \

MR. HORNE: Yes.

JUSTI CE BREYER: Now, there are four
subsections and only one of those refers to a particul ar
thing, and that is, identifying information. It shal
I nclude a statenment, including citizenship, saying --
that contains an attestation the applicant neets that
requi renment.

MR. HORNE: Yes, Your Honor.

JUSTI CE BREYER: And under perjury.

MR. HORNE: Yes.

JUSTI CE BREYER: It says that. Then | | ook
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at the Arizona law and it says in Arizona, you have to
include like in inmmgration -- you know, a passport, a
birth certificate, and then you have a couple of other
things that show you're a citizen, correct?

MR. HORNE: Yes, those are very unusual.
Normal ly, you just wite down the number from your
driver's license.

JUSTI CE BREYER: Yes, okay. That's not ny
questi on.

MR. HORNE: Okay, Your Honor.

JUSTI CE BREYER: |'m saying given these five
or six specific things --

MR. HORNE: Yes, Your Honor.

JUSTI CE BREYER: - - that\show you're a
citizen --

MR. HORNE: Yes, Your Honor.

JUSTI CE BREYER: -- what use does Arizona
make of that attestation under perjury?

MR. HORNE: Well, there have been --
actual ly, there have been prosecutions for perjury, Your
Honor. But it's not -- it's not at all a verification
of the eligibility of the citizen because --

JUSTI CE BREYER: | didn't say it wasn't. I
just want to know, since you have right in front of you

a birth certificate or the equival ent, what use are you
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maki ng of the Federal provision that's there in the
form | ama citizen. What use are you making of that?

MR. HORNE: Well, Your Honor, we are making
use of it and | just nentioned --

JUSTI CE BREYER: Well, | know -- |I'm sure
you are and then ny question is how?

MR. HORNE: By prosecuting -- there have
been ten prosecutions in one year al one of people who
swore falsely. Qut of the hundreds that were caught
swearing falsely, ten, in fact, were prosecuted.

JUSTI CE BREYER: By?

MR. HORNE: But that -- but that is not a --
that is not a sufficient use or that is not a sufficient
measure of determning eligibility bécause literally
hundr eds have been caught swearing jury -- jury
conm ssioner fornms -- swearing they are not citizens
after they had already registered to vote. O her people
were caught in their applications to citizenship when
t hey checked and found that they had previously

regi stered to vote and vot ed.

So -- so we are making use of it, but it is
not a -- it is not a functional way to determ ne
eligibility. And in 7(a)(1), Congress said that -- that

both the Federal formand the State form as incorporated
under Section 4 may ask for such additional information,
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only such additional information as is necessary to
determne the eligibility of the voter. That shows that
Congress did not intend to prohibit us from getting
additional information as is necessary to determ ne the
eligibility of the voter.

JUSTI CE KAGAN: Ceneral, could -- could I
take you back to this distinction that you're making.
You said you can't append an additional form you can't
use an additional form but you can require additional
I nformation.

MR. HORNE: Yes, Your Honor.

JUSTI CE KAGAN: So how do -- what's the
di fference between requiring additional information and
requiring an additional fornf Isn't\-- when you say you

need information A, B, C, D, E, that's just a form

isn't it?

MR. HORNE: No, Your Honor, it's not a form
It's -- it's an instruction to -- to wite down on the
Federal forma nunber. And there is -- itemsix on the

Federal form has a block where you wite down the nunber
and if you don't have either number -- you can wite
down a -- a driver's license, you can wite down a
natural i zati on nunber, you can wite down an | ndian
tribal identification nunber. |If you don't have any of

t hose nunbers, then you can send in one of these
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addi ti onal docunents.

But that is not an additional form The
reason -- the distinction | draw between the --

I ncorporating another formor the State form and asking
for additional information is the purposes and

obj ectives of the Act. The Act indicates that the State
formis an alternative to the Federal form but cannot
take its place. So |I'msaying it would not be
consistent with the purpose and objectives of the Act to
attach the form but it is consistent --

JUSTI CE KAGAN: Well, what is the -- what
woul d be the purpose of requiring a Federal formif you
could just say, and in addition to that, you have to
give ten nore itens of information? \I mean, then the

Federal form just becomes another hoop to junp through.

MR. HORNE: No, Your Honor. | -- 1 don't
think that's correct. First of all -- for two reasons.
First of all, the Federal form does provide m ninmuns.
You nmust -- you nust answer the questions set forth in

t he Federal form
But secondly, to the extent we add things to
the Federal form those things nust be consistent with
t he purposes and objectives of the Act. And | -- and
| -- and | justify ny assertion that Prop 200 is

consistent with the purposes and objectives of the Act
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by relying on the findings of the trial court that
relate exactly to that question, finding that it was a
m ni mal burden, overcone by a major interest that the
State have -- has in protecting the integrity of the
system where the -- where the trial judge found a | ot
of evidence to show that there was voter fraud going on,
al t hough not the fault of the individuals, the fault of

t he organi zations that often fool people into signing

the formwhen they don't intend to -- or they don't
intend to break the law, but as -- but as against that,
that the -- that the burdens are m nimal

And the trial court, the district court, had
a lot of findings justifying the statenent that the
burdens are mnimal, including the féct, for exanpl e,
that if all the rejected forns had been accepted, the
i ncrease in Hispanic registration would have only have
been .1 percent, which is statistically insignificant,
i ncluding the fact that out of a popul ation of $6
mllion, the plaintiffs, who have all the resources one
can imagine, if you |look at the list of plaintiffs,
could only find one person out of six mllion people
that could not satisfy -- who was entitled to vote, who
could not satisfy the requirenents of the Act; and a | ot
of other findings by the trial court.

And this Court instructed the Ninth Circuit
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to give deference to the factual findings of the trial
court in the Purcell case, and the Ninth Circuit ignored
that. And what I'msaying is if you |look at the factual
findings of the trial court, our position is consistent
with the purpose and objectives of the Act.

And I'd like to --

JUSTI CE SOTOVAYOR: Ceneral --

MR. HORNE: Could | reserve time for
rebuttal, Your Honor?

CH EF JUSTI CE ROBERTS: Yes.

JUSTI CE SOTOVAYOR: -- I'mstill having a
pr obl em

MR. HORNE: Yes, Your Honor.

JUSTI CE SOTOVAYOR: Both\the Federal |aw and
the State law require an individual to be a citizen.

MR. HORNE: Yes, Your Honor.

JUSTI CE SOTOVAYOR: That's the basic
qual i fication

MR. HORNE: Yes, Your Honor.

JUSTI CE SOTOVAYOR: Both agree that that's
essenti al .

MR. HORNE: Yes, Your Honor.

JUSTI CE SOTOVAYOR: How do you fit in the
question of what docunents you use to prove that with

establishing the qualification? Meaning citizenship,
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you either have it or you don't. That's why the Federal
form says are you or aren't you.

MR. HORNE: Yes.

JUSTI CE SOTOVAYOR: So there's -- that
qual i fication has been set by Arizona and the Federal
system

MR. HORNE: The qualification has, but
our -- our objection to the Ninth Circuit decision
preenpting Proposition 200 is that it | eaves us unable
to enforce our qualification requirenent, which under
the Constitution clearly is a State function.

JUSTI CE SOTOVAYOR: Counsel, you have proof,
there are people that you have rejected, even w thout
t hese forns? \

MR. HORNE: |It's extrenely inadequate, Your
Honor. It's essentially an honor system It does not
do the job.

JUSTI CE SOTOVAYOR: Well, that's what the
Federal system deci ded was enough.

MR. HORNE: That's what they decided as a
mnimumin the Federal form but they did not say that
we could not ask for additional information. Congress
coul d have said that, just as they said we can't ask for
notari zation. They chose not to say that.

JUSTI CE SOTOVAYOR: Well, you admt that it
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doesn't |l et you add things. You have to accept and use
that form

MR. HORNE: We have to accept and use the
formand we can't change the form but we can ask for
addi ti onal evidence to perform our function of
determ ning that citizens --

JUSTI CE SOTOMAYOR: | go back to Justice
Kagan. |If you don't have a driver's license to put a
nunber down - -

MR. HORNE: Yes.

JUSTI CE SOTOVAYOR: -- this list of things
says you have to append to the formother itens: A copy
of your birth certificate, a copy of your naturalization
certificate. Wiy isn't that just créating anot her fornf

MR. HORNE: Your Honor, incidentally, there
have been references to a postcard. The EAC itself says
put the formin an envelope. And -- and just as you put
the formin an envel ope, you can put a copy of your
birth certificate in an envelope. But | would point out
under Crawford v. Marion County, the holding in this
case, if there's a mnimal burden on the great nmajority
of the people and a sonewhat hi gher burden on a few
peopl e, that does not negate the interests of the State
and the integrity of the system

May | reserve tine for rebuttal, Your Honor?
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CH EF JUSTI CE ROBERTS: Yes, you may.

MR. HORNE: Thank you.

CHI EF JUSTI CE ROBERTS: Ms. MIllett?

ORAL ARGUMENT OF PATRICIA A M LLETT

ON BEHALF OF THE RESPONDENTS

MS. MLLETT: M. Chief Justice, and may it
pl ease the Court:

Arizona sinply disagrees with the bal ance
t hat Congress drew. And when it cones to registration,
Justice Kennedy and Justice Kagan, you're both correct,
t he whol e point of the Federal formis that Congress had
to draw a different balance. It confronted a situation
i n which 40 percent of eligible voters were not
regi stered because State procedures énd burdens were
standi ng as an obstacle, a barrier between -- in the
direct line of accountability between individual
citizens and their Federal governnent.

JUSTI CE SCALI A:  And encl osing your driver's
i cense nunber is that immense barrier, right?

MS. M LLETT: First --

JUSTI CE SCALI A: That's what's keeping 40
percent of eligible voters away?

MS. MLLETT: First of all, with -- with
respect to the driver's license, it's only driver's

| i censes issued after 1996, October 1996, and those that
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were not -- that someone did not obtain when they becane
naturalized. So you have to be about 33 years of age.
Anyone ol der than that, their driver's license isn't
going to work. And, in fact, M. Gonzalez in this case
used his driver's |license nunber and got bounced.

JUSTI CE SCALIA: | still think that's a
relatively few nunber, and -- and if you don't have the
driver's license, then you can use your naturalization
certificate.

MS. M LLETT: You can -- M. Gonzalez did
that as well and the naturalization certificate got
bounced because the naturalization certificate, when put
into the conputer, does not produce records. It is a
m stake in Arizona's Proposition 200: Nei t her way is --

JUSTI CE SCALI A: Well, you can say that
about any certification procedure that, now and then
there will be a mstake. | nean the fact that there is
one person where -- where the conputer spit out the
wrong nunber or sonething, that is the basis for
rejecting the entire systemthat Arizona proposes?

MS. M LLETT: Joint appendi x page 263, the
district court found that 31,550 people were rejected
fromvoting because of Proposition 200. Even on that
sane page he finds that 11,000 of them subsequently

regi stered, but they had to do the doubl e gauntlet that
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Congress was trying to elimnate. The other 20,000
swore under oath that they were citizens and M. Horne,
before the Ninth Circuit, conceded he had no evidence
that they were not citizens --

JUSTICE ALITO  The statute --

MS5. M LLETT: -- of the United States.

JUSTI CE ALITO. The statute says that
Arizona nmust accept and use the Federal form \What does
that nmean? Let ne give you two possible definitions:
One, the person nust be registered if the Federal form
is properly conpleted and submtted; two, the State may

not make any further inquiry of the person who submts

the form

Maybe you have ot her def{nitions, but what
is the -- what do you interpret "accept and use" to
mean?

MS. MLLETT: We interpret "accept and use,”
it'"s mainly the latter, your second one, and that is
that it is alimtation on what can be asked of the
i ndi vidual and that's not just fromthe Section 4
| anguage where accept and use cones from But what's
critical here is Section gg-7 which is on 26H of the
petition appendix here. And that's where they say on
this form

The formmay require only, my require
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only -- fromthe applicant, |I'm adding that in -- such
I dentifying informati on essentially as the Conm ssion
determ nes is necessary to allow the State to nmake its
deci si on.

Now this is not just a ticket into the
State's own registration process so they can go thank
you very nmuch for throwing it in the garbage can, now do
what we would like you to do. It is a registration
form and when filled out conpletely and subm tted under
oath, it has the sanme |egal --

JUSTICE ALITO. Well, let ne give you this
exanmple --

MS. M LLETT: -- as the registration form

JUSTICE ALITO A person\rides up to a pl ace
to register on a bicycle and gets out and hands in the
Federal form This -- this boy |ooks |ike he is 13
years old and he is carrying school books, he is wearing
a mddl e school t-shirt, but he has filled out the form
properly.

Are they required to register himor can
they ask him could you show me some proof of age, like
he woul d have to if he tried to buy al cohol or
cigarettes?

MS. M LLETT: They may not require anything

el se fromthe applicant, but they can certainly apply
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their own evidence that they obtain, whether it's from
their own eyeballs or whether it is through records or
dat abases that they run these through, which is the nore
common one, and make a deci sion.

Now a deci sion, the decision isn't sinply we
would like nore fromyou. That's not an appropriate
deci si on.

JUSTI CE BREYER: His point is, he keeps
maki ng the point, your colleague, and he says, no, that
isn't what it says. What the statute says is it may
require only such identifying information as is
necessary to assess eligibility. 1In other words, it's
telling the people who wite the form what they can put
on it. And they can't put other thiﬁgs on it. But it
nowhere says that the State can't do other things.

Now that's his point. And when | asked him
well, how are you -- how are you using -- you have to be
able to use, oh, he says, we use it. W use the citizen
part and these things on the formto prosecute people
for perjury. So we're doing what it says, we're using
it and it doesn't say we can't add a few other things.

Okay. Now, that's his argunment. Now, your
answer, which would be very helpful to me, is?

MS. MLLETT: M answer is when you | ook at

26H it's tal king about the form And first, we know
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that the comm ssion is the one that decides what is
necessary on this form a decision that wasn't
chal | enged - -

JUSTI CE SCALI A: |s that conclusive or can
t hat be chal | enged?

MS. MLLETT: It can certainly be chall enged
under the Adm nistrative Procedure Act. It was not in
this case.

But it says what is necessary on the form
Now, when you give a -- now when you say what's
necessary on a formyou' re tal king about fromthe
applicant. So this defines what is necessary fromthe
appl i cant, what can be requested or demanded fromthe
applicant --

JUSTI CE BREYER: On the form

MS. MLLETT: -- on the form exactly. On
the form And that is the necessary information to | et
them apply their own tools and make the decisions that
the States make --

JUSTI CE BREYER: But his problemis how do
you get to that conclusion? He says you can't get there
fromthe | anguage because the | anguage doesn't say that.
It says what the Comm ssion can put on the form It
doesn't say anything about whether sonme ot her agency,

such as a State or -- you know, sovereign, can add
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sonet hi ng.

Now, that's his problem And | would |ike
to hear very succinctly, the reason he is wong about
that is?

MS. M LLETT: The Commi ssion, let nme just --
if we turn to 26H at the very top line --

JUSTI CE BREYER:  26H.

MS. M LLETT: 26H, where it has a nunber 1,
let's insert the Conm ssion before | get to the word
"may." And that's all you need to do. We know fromthe
prior page the Conm ssion is the one doing this. The
Comm ssion may require only fromthe applicant.

JUSTI CE BREYER:  Yes.

MS5. M LLETT: That's aII\the Comm ssion is
allowed to require fromthe applicant.

JUSTI CE BREYER: Correct.

M5. MLLETT: And then the burden shifts to
the State to do it. If, Justice Breyer, if the question
Is they may require that, and then the State can require
anything else it wants, it is an utterly pointless form
And what we know from six --

JUSTI CE SCALI A: Excuse me, they may require
it. It doesn't say they nust require it. So it |eaves
It open to the Conm ssion, does it not, to decline to

require some materials that is necessary to enable the
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appropriate State election official to assess
eligibility? Isn't that -- isn't that what the | anguage
means?

M5. MLLETT: | don't think that's a fair
readi ng of what Congress woul d have assigned to them
But even if it were, Justice Scalia --

JUSTI CE SCALI A: May neans may.

MS. MLLETT: -- that's sonmething to be
chal l enged t hrough the Adm nistrative Procedure Act --

JUSTI CE SCALI A:  No, no, no, we're tal king

about -- right now we are tal ki ng about the consequences
of that |anguage, not -- and the consequence of the may
is may. It does not even require the Comm ssion to

I nclude within the form everything tﬁat's necessary for
the State to determne eligibility.

Now, why woul d Congress ever create such a
system where the Conm ssion need not require what's
necessary for eligibility, and nonetheless, the State
cannot, cannot require anything further than what the
Conmmi ssi on says?

MS. M LLETT: The rel evant phraseol ogy is
may require only, and that is not your normal perm ssive
| anguage. It's actually Congress -- it is |anguage of
limtation when used that way. "You nmay require only"

does not nmean that you may -- that you may do what you
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want, and they have further down --
JUSTI CE SCALIA: It says what you only may
require. 1t doesn't say what you only shall require.

MS. M LLETT: But you may require what is

necessary to enable. So the |anguage here, | think any
fair reading -- and we don't strain the |language in this
context -- the natural reading is that they may require

only the information fromthe applicant that's necessary
essentially to shift the burden.

JUSTI CE BREYER: \Where you're going is this,
as | heard you before: It is true that there is no
speci fic | anguage saying the State can't do this, can't
add things. But it does make a huge point approving
citizenship in a particular way on tﬁe form \Vhat woul d
the point of that be if the State could add things?

So we nust | ook back to the purpose, not
necessarily exclusively the | anguage, of deciding what
that particular provision be, in particularly one as you
quot e adding to, what could it have been? And there the
| egi slative history in ny view is hel pful because it
makes clear, for exanple, in at |east one place that
Congress did think they shouldn't add a provision that
allows the State to do just what it's doing here because
t hat woul dn't be consistent with the purpose of the Act.

So I'mputting words in your nouth, but
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don't accept them because | put themthere.

(Laughter.)

MS5. MLLETT: | would just like to add to
that, Justice Breyer, two points, and that is with
respect to citizenship in particular, not only does the
statute, the NVRA flag it, but the Help Anerica Vote Act
i n 2002.

So even if you don't want to go just with
the legislative history, Justice Scalia, in 2002
Congress revisited the citizenship requirenment for the
Federal formand it added a box that you have to check
that you are a citizen -- that you are a citizen. So
Congress revisited this issue after the statute had been
in effect for nine years.

JUSTI CE SOTOVAYOR: Ms. Mllett, | want to
give up --

CH EF JUSTI CE ROBERTS: Ms. Mllett, is
there -- | take it under your theory what the EAC
al l owed Loui siana to do was w ong.

M5. MLLETT: |It's unclear. It's alittle
different in that context, in two ways. First of all,

t he Comm ssion nmade the decision so they have that.

CHI EF JUSTI CE ROBERTS: Yes, | know. I''m

assum ng that, and |'m saying they were w ong.

MS. MLLETT: Oh, I'"'msorry. And then the
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second thing is the information that's required there is
I nformation, for the nost part, that is -- that the Help
Anmerica Vote Act allows States to require of

I ndividuals. Now, in the Help Arerica to Vote Act, it's
an either do it at the polls or do it in the

regi stration.

Maybe the Comm ssion thought it could
forward it, but at |east there you have two profound
differences and that is it's at |least information that a
Separate statute has said States can require from
i ndi vi dual s.

JUSTI CE GI NSBURG. And those are --

MS. M LLETT: But | think it's --

JUSTI CE Gl NSBURG:  \What ére t hey?

MS. M LLETT: That is the --

JUSTI CE Gl NSBURG. \What are the
addi tional -- the question here is, is proof of
citizenship an additional thing the State can ask. Now
you're telling us that there are sone additional things.

M5. MLLETT: No, it's not proof of
citizenship. Wat it is, is an identification
requi rement that can be applied at the polls or the Help
America Vote Act says at the time of registration

JUSTI CE G NSBURG. Can you -- can you

explain -- it's puzzling. You have all these
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St at e-speci fic and pages of State-specific requirenents.
What State-specific requirenents are permtted and what
State-specific requirenments are not permtted? You're
putting the citizenship on the not permtted side of the
line. What is permtted and what is not permtted and
what's the difference in the two categories?

MS. M LLETT: Okay. First of all, the State
requi rement of citizenship, it's permtted in the sense
t hat Congress requires in three different ways that
citizenship be affirmed. 1It's sinply disagreeing about
proof. So it's not as though citizenship is left off
this form it's sinply a question of howit's proved.

But the Help Anmerica -- just to get right to your
question -- there's two aspects to tﬁe Hel p Anmerica Vote
Act that change this forma little bit.

When you go through those instructions, what
you will see -- here's what those State-specific
i nstructions are: They are the requirenent that you put
in an | D nunber that is required by the Help Anerica
Vote Act required. Required. So clearly, that is to be
on the form because another statute requires it. And
then you put on -- it says to put on party
identification for the States that have it. Sonme States
have race identified, and then the instructions tell you

about the different filing deadlines --
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JUSTI CE SCALIA: Is all that stuff required
by the Vote Anmerica Act? All that stuff?

MS. M LLETT: No, no --

JUSTI CE SCALI A: Just the first thing you
menti oned for us.

MS5. M LLETT: Just the
I dentification nunber.

JUSTI CE SCALIA: And the rest is -- is what?

M5. MLLETT: Well, there's two -- those are
things that are in the State -- when you | ook at those
St ate-specific instructions, they are not add-ons. They
are not adding attachnents.

JUSTI CE KAGAN:. Ms. MIlett, | nean, suppose
it were true that the EAC has been iﬁconsistent in this
respect. That would be a different kind of |awsuit.

MS. M LLETT: That would be a very different
| awsui t that was never brought in this case. And this
just -- the Louisiana thing just happened in --

CHI EF JUSTI CE ROBERTS: You've got a great
deal of reliance on what the EAC has done, and |I'm
saying if it's not doing a very good job, I'd be -- 1'd
gquestion whether or not the fact that the EAC is going
to inmplement it is sufficient assurance that the Act
reads the way you say it does.

MS. M LLETT: But the Act, | think, by -- by
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its own plain |anguage and by its normal -- it can't
have no -- there is only two ways to | ook at this
statute. It either created a formthat is sinply to be

t he servant of every State and they can pile on to it
anything else they want, and that is utterly
irreconcilable to Congress's findings and the entire
purpose of this statute, or this is Congress's

regi stration mechanismthat it shows exercising its
power .

JUSTI CE SCALI A:  Not anything else that they
want. Not anything else that they want. But what is,
in the words of the statute, necessary to enable the
appropriate State election official to assess the
eligibility of the applicant? It's élear that the
statute intends the States to be able to do that. And
you say, well, the -- you know, the Comm ssion has --
has required its -- its own proof and the State wants a
different kind of proof. The proof the Conm ssion
requires is sinply the statenent, I'ma citizen. This
I's proof?

MS. MLLETT: This is -- statenents --

JUSTI CE SCALI A: This is not proof at all.

M5. M LLETT: Statenments under oath,
statenents under oath in a crimnal case --

JUSTI CE SCALI A: Under oath is not proof at
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all. It's just a statenent.

MS. M LLETT: Statenents under oath in a
crimnal case are proof beyond a reasonabl e doubt by
whi ch we execute them

JUSTI CE ALITO. What do you nmake of the fact

t hat --

MS. MLLETT: It's a very serious oath --
' m sorry.

JUSTICE ALITO | didn't nean to interrupt
your sentence. \What -- what do you neke of the fact

that States can create their own forns? Arizona has its
own form right? And | don't believe you argue that its
formis illegal. Maybe you think it is and you'l

expl ain that. \

But what -- how -- and Arizona could put on
its owmn forma demand for the information that it -- it
wants to apply to people who submt the Federal form
It seens |ike a very strange system So, if sonmebody
happens to fill out the Arizona form their application
may be rejected; whereas if they had filled out the
Federal form it would be accepted. How can that be?

MS. MLLETT: Well, there is two responses.
One, it's an open question whether what -- whether the
State form for purposes of Federal elections, can add

new requirenments, but we haven't challenged it, we
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haven't chall enged here and | think it's --

JUSTI CE ALITO. What statutory provision
woul d you chall enge that under? There's -- there's a
provi sion under the statute, the nunbers are conplicated
and | don't have it on the tip of my tongue, it says
what the State formnust do and | didn't see anything in
that that would -- that would preclude their requiring
this additional proof.

MS. MLLETT: | think -- | think it's
actually a very conplicated question. And so to be
clear, there is statutory |anguage, | think, going both
ways on this question. There is in 4(a)(2), which says
the State formhas to neet the criteria of 7(b), but
then -- and then there is in 5(a)(6); whi ch says, if
you're going to be handing it out as your public office,
it's the public agencies that have to provide the form

It has to be equival ent.

But then in Section 2 -- I"'msorry to throw
all these nunbers, but I'mjust trying to show you how
it's conplicated. 1In Section 2, the very background for
the Federal formis that it's in -- it's in addition to

what ever the States are already doing --
JUSTICE ALITO.  Well, I've read all those
provisions and -- all right. Let's assune for the sake

of argunment that Arizona could do this on its own form

46
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

You haven't argued that their formis illegal.

MS. M LLETT: Correct.

JUSTICE ALITO This seems to ne like a
crazy system This is like the -- you know, the IRS
creating two different tax returns with different --
with different tax rates and different tax tables and
how nmuch you pay woul d depend on which particular form
you happened to pick up and submt.

MS5. MLLETT: No, not -- not in this sense.
First of all, it would be very respectful of the States
and Congress to arrive at a bal ance here, if it did
that. But Congress has made clear that there is this
essentially safe harbor role for the Federal form and
that -- and they can't hide it amay.\ It has to be
avail able for the -- the driver's |icense and notor
vot er process.

It has to be handed out at the rel evant
public agencies, and the mail formis available to be
handed out or online for people to find. And so yes,
could it be different -- it's an open question whet her
t hat's what Congress wanted for Federal elections or not
or whether --

CHI EF JUSTI CE ROBERTS: It's not just
different fornms. You'd have different voter rolls then,

ri ght, dependi ng on which fornf?
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MS. M LLETT: No.

CH EF JUSTI CE ROBERTS: No?

M5. MLLETT: Oh, |I'msorry.

CHI EF JUSTI CE ROBERTS: | woul d have thought
since you allow -- contenplate a State formthat has
different requirenments than the Federal form you woul d
then end up with two different voter rolls.

MS. M LLETT: No --

CHI EF JUSTI CE ROBERTS: Sone peopl e that
regi stered under the State form sonme people that
regi stered under the Federal form

M5. MLLETT: As -- as of now, Arizona is
doing it as a unitary system Because anyone who fills
out the State form necessarily satisfies t he requirenent
of the Federal form

CHI EF JUSTI CE ROBERTS: Yes, but it doesn't
wor k the other way.

MS5. MLLETT: It doesn't work the other way.

CHI EF JUSTI CE ROBERTS: You can satisfy the
Federal form so you're on the Federal |ist, but not
satisfy the State form so you're not on the State |ist.

MS. MLLETT: It doesn't work the other way
at least for State elections. For Federal -- for
Federal elections, it has to be the sanme. And so for

Federal elections, it's a single roll. [It's up to
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States to decide how they want to deal with the State
form At the tinme the Congress enacted this statute,
about half of the States in 1993, including Arizona, had
a postcard form where you just attested to citizenship
under oath.

JUSTI CE KENNEDY: The Court of Appeals said
that there's a different preenption test under -- for
this law under this Constitutional provision than there
I's under the Supremacy Clause. It seens to ne that that
i gnores the proposition that the State has a very strong
and vital interest in the integrity of its elections,
even when those, and perhaps especially when those are
el ections of Federal officials. And it seems to ne the
Ninth Circuit's new test did not givé sufficient weight
to that interest.

MS5. M LLETT: Well, first of all, the Ninth
Circuit's test canme out of this Court's |anguage in
Siebold. It had both conflict |anguage and
har noni zati on, both of which appear in this Court's
decision in Siebold. But to get directly to your
gquestion of whether there should be a different test, |
don't think it matters on the outcone in this case
because the preenption is in those 31,550 people who
couldn't register.

But, | think the Election Clause is going to
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be very different in this sense -- in two critica
senses. And that is that the Elections Clause invol ves
an authority in the States that is conferred by the
Constitution itself.

May | finish?

CHI EF JUSTI CE ROBERTS: Pl ease.

MS. MLLETT: It -- it has no reserve power
that's being protected there, and by the very nature of
the Election Clause is that Congress only acts when it
means to displace or change what the States are doing.
And so the necessity of having a presunption makes no
sense in this context, particularly when you're talking
agai n about a Federal form for Federal elections of
Federal officials by Federal voters ﬁho need a direct
line of accountability.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MS. M LLETT: Thank you.

CHI EF JUSTI CE ROBERTS: M. Srinivasan?

ORAL ARGUMENT OF SRI SRI NI VASAN,

FOR THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE RESPONDENTS

MR. SRI NI VASAN: Thank you, M. Chief
Justice, and may it Please the Court:

The National Voter Registration Act ainms to

streanline the process of registration for applicants,
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and the provisions that provide for the establishment of
a Federal form enbody that objective.

And I'd like to point to three features of
the relevant statutory | anguage that | think support our
reading. And the particular critical provision is at
page 22A of the appendix to the governnent's brief. And
l"msorry, | know that the provisions are located in a
number of areas, but the gray brief at page 22A has the
critical provision in our view, which is one that
Ms. MIlett was pointing to. And that's gg-7(b)(1).

Now, what this provision enbodies is this
under standing: That the EAC is the one who determ nes
what the content of the Federal formis. Not the
States, but the EAC. The States do Have aroleinthis
scheme, and | think it's inportant to understand what
that role is.

The States have a consultative role at the
front end. And this is back at page 21A -- I'msorry
for skipping back. But at page 21A at the bottom of the
page, the EAC is to develop a formin consultation with
the chief election officers of the States.

JUSTI CE SCALI A: M. Srinivasan, the problem
that | have with that is that the provision you're
alluding to says that -- not that the State shall -- not

that the comm ssion "shall" require the information
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necessary to enable the appropriate State el ection
official to assess eligibility, but it sinply says that
it "may" require only that information. Now, is it
concei vabl e that Congress intended that the Conm ssion
may not require sonme information that is necessary to
enabl e the appropriate State election official to assess
eligibility, but that the State may not require it

ei ther?

Is that a conceivabl e disposition of
Congr ess?

MR. SRINIVASAN. | don't think it is,
Justice Scalia, but I think the problemwith that is in
the premse. | grant you that the statute says "my
require,"” but it says "may require oﬁly," and | think
the only fair way to read this provision is that the
conm ssion is to require the information that's
necessary, but --

JUSTI CE SCALI A:  You think "may require
only" means shall require only? |Is that -- is that your
subm ssion? "May require only" nmeans shall require
only?

MR. SRINI VASAN: It "may require only," in
effect, neans shall require information that's
necessary, but may only require that informtion.

think the statute would make very little sense if the
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EAC di scharged its statutory responsibility by having a
Federal form that required nothing other than the nane.
That wouldn't be within anybody's concei vabl e concepti on
of a rational objective of Congress that woul d enable
the EAC to satisfy --

JUSTI CE SCALIA: It would not be a problem
If the State could require it. It would not be a
problem When -- when the conm ssion fails to do
what -- what enables the State to assess qualifications,
the State will do it. No problem

MR. SRI NI VASAN: But | think the whol e point
of this, Justice Scalia -- and this is where | started,
with all due respect -- is to cone forward with a
Federal formthat stream ines the précess of
registration for applicants. And if the reginme that
resulted were one in which the Federal form served very
little purpose other than to set a floor, but then each
of the 50 States could superinpose whatever additional
requi rements they wanted to, | think that would |l argely
defeat the entire purpose of the Federal form

JUSTI CE BREYER: And that's the grand
pur pose -- to go back to your -- | see that as your
grand purpose. That's the grand purpose argunment. And
then there is the subsidiary purpose argunent, which you

started to make, which | wanted to hear, which has to do
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with (b). It says may require only such identifying
information. So | thought, well, they could require
| ess, |l ess than what's necessary. They could. It says

you can't require nore. They could require |ess.

But suppose they put a statenent in and they
say, in respect to this qualification, nothing to do
with citizenship: This is what is necessary. No nore.
But we've done everything that is necessary. Then could

a State cone along and say, we think nore is necessary?

MR. SRINIVASAN: | don't think so, Justice
Breyer.

JUSTI CE BREYER: And it's the word
"necessary" that you thought -- that that would be

dependent upon?

MR. SRI NI VASAN: Coupled with the statutory
obj ective because what this provision says is that the
EAC, in consultation with the States, is supposed to
create a formthat inposes the follow ng burden on
I ndi viduals, on individuals. That's the key.

JUSTI CE BREYER: Well, | know I'mnot -- I'm
just not quite -- the last step of what | wanted you to
think up was this --

MR. SRI NI VASAN:  Sure.

JUSTI CE BREYER: It does say "may require

only" --
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MR. SRI NI VASAN:  Correct.

JUSTI CE BREYER: -- "that which is
necessary.” So if they said -- and this what is
necessary. Fine. Pretty tough for the State to say |I'm
going to add sone things. But the very next subsection
does use the words "shall include.” So |I wonder -- and
that has to do with citizenship. So I wonder if that is
a statement by Congress that in respect to citizenship,
that is what is necessary.

MR. SRINIVASAN: | do think that that's what
Congress contenpl ated was necessary, but it's not to the
exclusion of this, which is that if a State cones
forward to the EAC, which is a body that's charged with
responsibility for defining the conténts of the Federal
form and says we think sonething nore i s necessary.
Take a | ook at what we want to submt to you, and you
shoul d anend the Federal form or you should at | east
amend our State-specific portion of the Federal formto
I nclude this requirenent in it, the EAC could make that
determ nation

Congress made that responsibility --

JUSTICE GINSBURG:. M. Srinivasan, | think
General Horne told us that -- that the State did ask the
Comm ssi on, but the Conm ssion had only two nenbers; the

Comm ssion didn't act on it. Only the legal director.

55
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

So how could they get court review of an agency deci sion
t hat was never made?

MR. SRI NI VASAN:  No, Justice -- Justice
G nsburg, to be clear, |I don't -- | don't think Genera
Horne woul d di sagree with this, the executive director
initially responded to the request by rejecting it, but
it did go to the full Comm ssion, and at that point,
there was a fully-constituted Conm ssion. The
Conmm ssi on divided by a vote of 2-2.

And so in that instance, the Conm ssion took
no action. But a 2-2 vote is a -- qualifies as a
rejection. And that is something that could --
potentially could have been the subject of judicial
review. Now, |'m obviously not goind to give away any
Federal defenses, but --

JUSTI CE SCALI A: Yes. And since you believe
that "may require only" nmeans "shall require only," in
judicial review, a determ nation before the -- the Court
woul d be whet her indeed this information i s necessary to
enable the State to assess the qualifications, right?

MR. SRI NI VASAN:  Well, that --

JUSTI CE SCALIA: And the district court here
certainly thought that was necessary. So you're going
to be in -- in bad shape -- the governnent is going to

be -- the next tine sonebody does chall enge the
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Commi ssion determ nation in court under the
Adm ni strative Procedure Act.

MR. SRI NI VASAN: | nean, obviously, 1'd
respectfully disagree with that. | think we'll be in
perfectly good shape. And I think part of the reason is
that this -- requiring a statenment under penalty of
perjury is the traditional way in which States enforce
their qualifications.

The legislative history shows that Congress
understood that that was the traditional way. \What the
State seeks to do here is do sonething over and above
the traditional way to enforce qualifications.

CHI EF JUSTI CE ROBERTS: As -- as Loui siana
has done. \

MR. SRI NI VASAN:  Well, Louisiana is not --
is not citizenship-specific here, Your Honor, as
Ms. MIllett was pointing out --

CHI EF JUSTI CE ROBERTS: But it's certainly
things that were not required in the Federal form

MR. SRI NI VASAN: That's correct. And that
was submtted to the EAC, and the EAC approved of it.
And | think that's the critical distinction here.

CHI EF JUSTI CE ROBERTS: How i s t hat
consistent with the statutory purpose to streanline
regi stration?
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MR. SRI Nl VASAN: Because the statute -- the
statute seeks to streamine registration, but it's not
directed to the exclusion of all other objectives. And

the EAC is charged with bal ancing the various conpeting

statutory objectives. And it concluded in -- wth
respect to the Louisiana subm ssion -- that that one was
okay. | do think that's different. A, because the EAC

approved of it; and B, because the specific fornms of
i dentification that are outlined in Louisiana addition
were exactly those forms of identification that Congress
al ready said was okay at either the registration stage
or the voting stage.

JUSTI CE SCALI A:  You got to stop saying the
Conm ssi on approved of it. 2-2is nét approving. You
could say the Conm ssion was unable to di sapprove of it.

MR. SRI NI VASAN:  Well, | think we are
tal ki ng about two different things, Justice Scalia. |1'm
tal ki ng about Loui si ana.

JUSTICE SCALIA: I'msorry. I'msorry.

MR. SRINIVASAN: | was trying to answer the
Chi ef Justice's question.

In Arizona, it was 2-2.

Now, | want to point out one other critical
feature of the statute, and General Horne alluded to

this and said that there's no way to |l ook in the statute
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and see a distinction between on one hand what the

I ndi vidual s can be required to provide, and on the other
hand what the State can then do with the individual

i nformation to crosscheck it.

And the statute presupposes that the State
can conduct its own investigation to crosscheck the
i nformation that the individual supplies. And maybe the
critical provision to see that is at page 19A of the
appendi x to the governnent's brief. And that's a
provi sion that deals with a different qualification,
felony history. But it operates on this assunption that
States can conduct their own investigation, which nakes
all the sense in the world.

This one -- this provisidn that's in
subsection (g) at the top of the page, which is 1973
gg-6(g), what this does is it tells the United States
Attorney's O fices that when there is a Federa
conviction of a felony, the U S. Attorney's Ofice is
supposed to give witten notice of that conviction to
the chief State election official.

And what's the State -- chief State election
official going to do with that? Well of course, what
they're going to do is they're going to take a | ook at
the Federal form they're going to see what the

i ndi vi dual said about their felony history, and they're
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going to crosscheck it -- this information that they got
fromthe United States Attorney -- to make sure that the
information on the formis accurate.

JUSTICE ALITO May | ask you a question
that | asked Ms. MIllett? Does the United States think
that the Arizona formis illegal? And if it is not,
what sense does it make to have a systemin which
whet her or not soneone will successfully register
depends on the happenstance of the particular formthat
the person fills out.

MR. SRI NI VASAN: Here is the sense it would
make -- even if -- if Arizona had the authority to add
to the Federal requirenments on its own State form the
sense it would make is this: That tﬁe Federal form
al ways operates as a floor.

It's always there for somebody to use to
regi ster, regardless of what the State form m ght do in
addition. And that has -- | take Your Honor's
assunption -- if | can just briefly finish --
under st and Your Honor's point that there is a practical
guestion about whether that woul d ever be practicable or
useful, given that an individual would want to use the
State formfor State, |ocal and Federal elections, but
there is also the -- the well-understood practice of

organi zations that go out to register individuals to
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vot e.

And they can use the Federal form and the
Federal form would suffice.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

General Horne, two m nutes.

REBUTTAL ARGUMENT OF THOVAS C. HORNE
ON BEHALF OF THE PETI TI ONERS

MR. HORNE: Thank you, Your Honor, and I'1]I
apol ogi ze in advance for talking really quickly. The --
my friend says in discussing Section 7(b)(1) that it
woul d not be rational to require only the signature.

But that's exactly what they did. All they required was
the signature, and 7(b) (1) has nothing to do with that;
7(b)(2) requires a signature. So mhét t he EAC chose to
do under 7(b)(1) was exactly nothing, zero, which --

whi ch enphasi zes the point that this is the
responsibility of the States, and that's how t hey
understood it.

Wth respect to the |license having -- we
cited ARA Section 28-3173, an Arizona statute in our
reply brief that provides that you -- you nust renew
every 12 years. So by 2004, the problemthat my friend
spoke about was conpletely erased. Everybody had a new
i cense which would be sufficient for this purpose, 100

percent .
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They admt that we can reject applications
by reference to other -- by reference to other
docunment ation, but they try to draw a distinction
bet ween that and asking the person to wite down the
driver's license nunber. But there is nothing in the
statute that justifies that distinction. A reference to
crimnal history has nothing to do with -- wi th whet her
or not there is a distinction with respect to
citizenship between | ooking at other docunents and
asking the person for their driver's |license nunbers.

In both cases, it's sonething outside of the form and
t hey have admtted we can go outside the form

Wth respect to |egislative history, Your
Honor, | think the key thing -- M. justice Breyer, in
your question was, it's only in one place. There are a
| ot of other places that go the other way. So we cannot
conclude fromthat one place what the majority of
Congress expected.

Wth respect to HAVA, in HAVA, the Congress
had anot her opportunity to expressly state that the
State could not | ook to external evidence and ask for
addi ti onal evidence, and they chose not to do that. And
so | would say that HAVA is further evidence that
Congress was not choosing to prohibit us from asking for

additional information to fulfill our function, if it's
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necessary, of being sure that the applicant is eligible
to vote.

Wth respect to the Siebold case, the court
i n Siebold specifically said there will be no preenption
unl ess there is a direct conflict and only to the extent
of that conflict, and in that connection -- one | ast
sentence, Your Honor -- if there are two plausible
i nterpretations, ordinary principles of Federalism say
one should not choose the interpretation that results in
preenption, and the same thing applies with respect to
t he canon of constitutional accordance.

Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted. \

(Wher eupon, at 11:08 a.m, the case in the

above-entitled matter was submtted.)
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