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PROCEEDI NGS
(10: 03 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
first this norning in Case 12-547, Metrish v. Lancaster.

M . Bursch?

ORAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONER

MR. BURSCH:. Thank you, M. Chief Justice,
and may it please the Court:

This is a Sixth Circuit habeas appeal
i nvol vi ng AEDPA def erence.

Harrington v. Richter holds that a Federal
court may only overturn a State court conviction that is
such an erroneous m sapplication of {his Court's clearly
est abl i shed precedent as to be beyond any possibility of
fair-m nded di sagreenent. That is, an extrenme
mal f uncti on.

Here, a fair-mnded jurist could concl ude
that the M chigan Suprene Court's Carpenter decision was
nei t her indefensible nor unexpected when it sinply
applied plain statutory |anguage in accord with
wel | -established M chigan interpretive principles.

Accordingly, the Mchigan Court of Appeals
application of Carpenter was not error, and the Sixth
Circuit should be reversed.
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|"d like to begin with the statutory text.
In 1975, the M chigan | egislature passed a conprehensive
mental capacity affirmati ve defense statute. 1In it, the
defenses are defined for nental illness and nental
retardation, but it says nothing about di m nished
capacity. And that silence is crucial here, because in
M chi gan, for over 200 years, it has been a code
jurisdiction, which means that if the statutes address a
particular area of crimnal law, only that statute
applies, and the M chigan courts are not allowed to
either add to or subtract fromthat statutory text.

So only the M chigan | egislature had the
power to add a di m ni shed capacity defense.

JUSTI CE SCALI A: 200 yeafs -- 200 years?
Did you say that?

MR. BURSCH:. Yes. Actually, even before
M chigan was a territory -- I'"'m-- before it was a State
in 1810, it passed a | aw that abolished common | aw
crimnal principles when there was a statute that
addressed the -- the subject matter.

JUSTI CE GINSBURG. There was sonme law in
effect in Mchigan on this subject fromthe year 1973
till the year 2001. There was no statute and there was
no ancient conmon |law. But what -- what was it? |If |
asked you the question, what was the law in M chi gan on
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di m ni shed capacity from 1973 to 2001, what would you
respond?

MR. BURSCH. It -- it changed one tine. 1In
1973, there was a M chigan Court of Appeals decision
that recognized as a matter of common | aw the di m ni shed
capacity defense, but that was set aside by the 1975
statute which established all the conprehensive
di m ni shed capacity defenses avail able, and left out
di m ni shed capacity.

So in 1975, 1976, you know, 1978 --

JUSTI CE GI NSBURG: How -- how was the
M chi gan Court of Appeals construing the defense? Did
it say -- it didn't say anything about the 1975 statute.

MR. BURSCH. Well, what {he M chi gan Court
of Appeals did beginning in 1978 in the Mangi apane case
was to ask, is dimnished capacity part of the statutory
code, and it never held expressly that it was. \What it
did in Mangi apane and in subsequent cases, it assunmed
that the defense existed, but it never held that. And
that dicta could not override the plain | anguage of the
st at ut e.

And, in fact, counsel on the other side has
not pointed to a single M chigan decision where a
conviction or an exoneration on acquittal, or even a
finding of ineffective assistance was ever based on the
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di m ni shed capacity defense.

JUSTI CE KENNEDY: WAs the 1973 case that you
menti oned based on a statute or was it based on
al l egedly a vacuum that the statutory structure all owed
the court to fill? | mean, is that the way the 1973
case cane about? And was the 1973 case foll owed by
other courts, or was it just an isol ated precedent?

MR. BURSCH: The 1973 case was a comon | aw
vacuum Justice Kennedy, where the M chigan |egislature
had not yet spoken about nental incapacity defenses, and
so it stood alone, as the court was able to do, as a
comon | aw decision. There were no other cases that
relied on it before the '75 statute was enacted. And
after that point, the M chigan appelfate courts did not
| ook to the '72 decision as the source of the doctrine.
They assuned that if it existed, it nust be sonmewhere
within the statute.

And then in Carpenter, in 2001, the M chigan
Suprene Court, when finally the very first M chigan
court to |look at the question explicitly says, well,
it's not in the statute, dimnm nished capacity isn't
there. We' ve got nmental retardation, we've got nental
i1l ness. No dimnished capacity. As the M chigan
judiciary, we lack the power to add the di m ni shed
capacity defense.
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JUSTICE ALITO Well, we don't -- well, we
don't really have to reach this issue in this case,
according to your subm ssion, but what would happen if a
State -- an internediate State appellate court said the
| aw i s such-and-such, and then a -- a person is tried in
the interim is tried and subsequently, the State
suprene court says that intermediate State court
deci sion was incorrect, that never was the law of this
State; the |law was exactly the opposite.

MR. BURSCH:. | think you would apply the
sane principles to that hypothetical as you did in
Rogers. And -- and in Rogers, you had a nearly 100-year
conmmon | aw history of the year and a day rule in the
Tennessee Suprene Court that the defénse was avail abl e
to use that termfor nearly 100 years, and yet it didn't
vi ol ate due process in Rogers for the Tennessee Suprene
Court to abolish the rule because it was neither
i ndef ensi bl e nor unexpect ed.

Now, this case is nmuch easier than Rogers or
your hypot hetical for several reasons. First, as |
mentioned, it's a habeas case and so we've got the |ayer
of AEDPA deference that wasn't there.

Second, we're not talking about the
evolution of the common law |i ke we were in Rogers.
We're tal king about a statute and the statute nmeant what

7
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it said in '75, just like it didin "01, just like it
does today.

And the last thing is that in the Rogers
case even the Tennessee Suprene Court acknow edged there
was a change. And here the M chigan Supreme Court said
t here was no change because the statute said what it
said in 1975 and that nmeant no di m ni shed capacity.

JUSTICE ALITO. Well, what |'mwondering is
how we even get beyond the statenment, the holding by a
State supreme court regarding the -- the |aw of the
State. Don't we have to accept that as the -- as the
| aw of the State? 1Isn't that what our decision in Fiore
says? |If the State suprene court says this is the |aw
and it's al ways been the |aw, then héw can we
second- guess that?

MR. BURSCH: Justice Alito, | would think
about it in -- in tw pieces. And the first piece is
can you second-guess the M chigan Suprenme Court's
Interpretation of the statute, and | think the answer
t here everybody has to agree is no. The State's
interpretation of its own statute binds this Court,
bi nds all Federal courts, just like the South Carolina
Suprenme Court decision in -- in Bouie did.

Wth respect to the M chigan Suprene Court's
analysis of the retroactive effect, | agree that Fiore

8
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stands for that very proposition, and | think |Indiana
makes that case very forcefully in the -- the
multi-State amici brief. You don't have to reach that
question here, however, because given the AEDPA standard
and the fact that the M chigan Suprene Court decision
was so clearly not a m sapplication of Rogers and Boui e,
It makes this a relatively easy case. But | think you'd
be fully within your right to follow the Fiore hol ding.

JUSTI CE KAGAN: You -- you suggest ed,
General, that the -- the fact that this is statutory
makes your position easier.

MR. BURSCH: Yes.

JUSTI CE KAGAN: And | wonder if that's true.
| mean, you could see an -- an argunént t he exact other
way, which suggests that we all understand that conmon
| aw changes and evol ves over time, but that it's rare
for a court to reverse a decision on what a statute
means, and that that's not foreseeable in the sane way.
So -- now, especially if it were a single court saying
the statute nmeans A today, and then tonorrow it cones
back and it says, no, it means B, whether that isn't
actually -- whether that wouldn't cut against your
position.

MR. BURSCH:. Justice Kagan, | think this is
t he easiest case, because it's not just statutory

9
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interpretation; it's statutory interpretation of a
statute that is just plain on its face. |If you had an
anmbi guous statute, yes, then maybe there would be sone
nore uncertainty. But where you've got a statute that
enuner ates several defenses, does not include dimnished
capacity, and under Mchigan law it's not enunerated,
it's not there, and the courts can't add it, that does
make this easier.

| think it was probably a -- a bigger
chal l enge in Rogers, for exanple, to acknow edge that,
one, Tennessee | aw had changed right out from underneath
t he defendant; and yet, even given that change, this
Court was confortable that it was not indefensible or
unexpected. | think when -- \

JUSTI CE Gl NSBURG:. Counsel, what about the
M chi gan Court of Appeals? There's only one court of
appeal s, right?

MR. BURSCH: Correct, Justice G nsburg.

JUSTI CE G NSBURG. And so that court several
times recogni zed di m ni shed capacity as a defense.

MR. BURSCH. Wwell, it -- it didn't recognize
it as a defense in the sense that it anal yzed the
statute and said yes, the defense is available. It in
many i nstances assuned that it mght exist and if it did
then this is the result. The closest it conmes is this
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Mangi apane decision in 1978, and the court says very
specifically there that the definition of nmental illness
in the statute, it's simlar to dimnished capacity, but
the court says at page 247 of the North West Second

Report the court was not prepared to say they are

i denti cal

JUSTI CE Gl NSBURG. The --

MR. BURSCH: So --

JUSTI CE G NSBURG. Your coll eague said that
there were 130 appellate decisions -- | take it that's
the court of appeals decisions -- recognizing dimnished

capacity as a defense.

MR. BURSCH:. Recognizing it as a possible
defense. Again, in every single one\of t hose cases, al
of which would be contrary to the statutory | anguage,
incidentally, in not a single one of themdid a
conviction or an acquittal or a finding of ineffective
assi stance ever turn on that point. And so in that
sense, it's also again very nuch |like Rogers, where this
Court said that the year and a day rule had never been
used for an acquittal or a conviction in any Tennessee
case.

And so the question is, again through the
AEDPA deference |lens, which is very high, was the
Car penter deci sion defensible and expected? And we

11
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woul d submit that any tinme that a State suprenme court
applies the plain | anguage of the statute in accord with
establ i shed principles of interpretation in that State,
It could al nost never be indefensible or unexpected.

JUSTI CE SOTOVAYOR: This -- that seens a
little strange for the follow ng reason, just as | think
this case presents an exanple. You're claimng it's
cl ear because the supreme court said it was clear, but
the court of appeals in Mangi apane, whether or not it
assunmed it or not, did an analysis that clearly says
that it believes that the definition of legal insanity
I ncl udes di m ni shed capacity.

Its holding didn't need that analysis,
because it could have assuned it and\then just said:

But no notice was given, so the defense fails here. It

took the time to analyze just this question and canme to
a contrary conclusion. |Its contrary concl usion was that
"l egal insanity" was a broad enough term under M chi gan
| aw t o enconpass this defense.

The court of -- the State suprene court has
now said no, it's not. But | don't know that that makes
the statute any | ess anmbi guous nerely because a court
announces that it thin ks it's not.

MR. BURSCH. Well, two responses to that,
Justice Sotomayor. First, | want to be again very

12
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careful about what Mangi apane actually held. It did
| ook at the statutory | anguage and at page 247 sai d:

"We are not prepared to say they are identical,"” meaning
the definition of nmental illness and the concept of
di m ni shed capacity. There the question was procedural
because the defendant had not given the prosecutor
noti ce of any defense based on nental capacity in the
trial court, and so the court said, well, you know,
assum ng that the -- the defense exists, we are not
prepared to decide that today --

JUSTI CE SCALIA: Well, | --

MR. BURSCH: -- because you would have to

gi ve statutory noti ce.

The second - -

JUSTI CE SCALIA: | -- | would have thought
your -- you can get to your second one, but | would have
t hought your first response to -- to the question would

have been to deny that you say it's clear because the
Suprene Court of M chigan has said so. | thought your
argument is it's clear because it's clear.

MR. BURSCH: Justice Scalia, that was ny
second point.

JUSTI CE SCALI A: Ah, okay. It should have
been your first point. The prem se is sinply wong.
You're saying it was clear because the statute's clear.

13
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MR. BURSCH. It was clear. And if any
M chi gan court had had the opportunity to actually
decide it on the nmerits in light of this 200-year
hi story of M chigan being a crimnal code State, it was
clear. And so this is the point when a State court
decision is nost defensible and nost expected, applying
the plain | anguage of a clear statute in accord with
St ate principles.

JUSTI CE KENNEDY: Are there any States with
a statute identical or -- or close to the M chigan
statute that have interpreted the statute to say it does
i ncl ude di m ni shed capacity?

MR. BURSCH: Justice Kennedy, |'m not aware
of -- \

JUSTI CE KENNEDY: This statute is -- fairly
wel | tracks the common |aw tradition, which indicates
that dimnished capacity is not a defense.

MR. BURSCH: Right.

JUSTI CE KENNEDY: |'mjust curious to know
if any State courts have reached an opposite concl usion
under a statute |ike that.

MR. BURSCH:. |'m not aware of any ot her

States that have the sane statute and have addressed the

question one way or the other. | do know that the
| anguage of the M chigan statute is fairly unique. |If
14
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you |l ook in the crimnal law treatises, we're kind of in
a category of only a very few States that, you know, on
the one hand, define nmental illness and nental
retardation, do not define or nmention dimnished
capacity, and yet still have this guilty but insane
option, which is sonething that M chigan common | aw did
not have, but then that was added in the '75 statute.

So it's alittle bit unique.

| think it's also unique to M chigan that we
have this 200-year crim nal code history, which if
you're interested you can read all about it in the In Re
Lamphere case that we cite on page 4 to 5 of our reply
brief. But it's when you put those things together that
really make this such an easy case. \

JUSTI CE KAGAN: Well, General, | guess |
wonder whether it's relevant what the statute really
says as opposed to what courts said it says. | nean,
sonetimes judges make errors and our law is dotted with
pl aces where courts have made errors and said that
t hi ngs mean what they don't nmean or don't nean what they
do nean, and, you know, we expect people to foll ow what
the court says is the law even if there's really a
better readi ng out there.

And al so, we think that people should rely
on what the court says is the |aw, even though there's

15
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really a better reading out there.

And so, you know, what does it matter if we
cone out and said -- and say, you know, what were these
crazy M chigan courts doing? |If that's what they were
doing, it seens as though people had a right to rely on
t hat .

MR. BURSCH. Well, the expectation certainly
is that people would rely on M chigan statutory | aw.

And | concede that this would be a nore difficult case
if the Mchigan Suprenme Court in, say, 1990 had cone out
in a published opinion and and said the exact opposite
of what it said in 2001. Obviously, that's not what
happened here.

But -- but ultimately, yéu know, the
question that would have been on M. Lancaster's m nd
back in 1993 when he shot and killed Toni King was, does
M chigan |l aw prohibit nme, will it punish me if | --
kill someone? And -- and clearly, he had to know t hat.
And if he had | ooked at the 1975 statute, he would have
seen that dim nished capacity was not nmentioned there.
So to the extent that he -- he wanted to rely on that
def ense, he wouldn't have found it in Mchigan's

codified | aw.

Now, | know the argunent on the other side
is, well, we have these other cases which, you know,
16
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mention the doctrine, kind of assune wi thout deciding
that -- that it's out there. And he wants to assune
that he has all the know edge of that, but not the
knowl edge of the background principle that M chigan
won't add affirmative defenses to a statute through a
judicial action.

And if you're going to inmpute any know edge
to him and -- and we subnmt that you probably
shoul dn't, then you've got to inpute all the know edge
of Mchigan law, the plain |l anguage of the statute and
the interpretive principles that shoul d gui de what that
statute neans.

He knew that killing sonmeone was wrong.
Unquestionably, he was on fair noticé of that. And --
and just like in Rogers, this dimnished capacity
def ense after 1975 was never relied on by any M chigan
court to either hold someone guilty or to acquit them or
to find that there was ineffective assistance. It just
was not the kind of well- established principle that
coul d possibly make the Carpenter decision either
i ndef ensi bl e or unexpect ed.

And then when you layer that on top with
AEDPA deference, you know, really, this is about as
sinple as it gets. There is no decision of -- of this
Court, not Rogers, not Bouie, not Fiore, not Bunkl ey,

17

Alderson Reporting Company



N

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

any Court decision that is contrary to or msapplied in
this M chigan Court of Appeals opinion.

Unl ess the Court has any further questions,
I'll reserve the balance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Mgill.

ORAL ARGUMENT OF KENNETH M MOGI LL
ON BEHALF OF THE RESPONDENT

MR. MOGI LL: M. Chief Justice -- excuse
me -- and may it please the Court:

At the time of his offense in this matter,
Respondent had a well -established uncontested right to
present evidence of dim nished capacity in order to
negate the el enents of prenEditation\and del i beration in
the first-degree nmurder charge against him and he did
assert that defense at his first trial. That trial was
rendered unfair by the prosecutor's Batson error.

Respondent was not allowed to present the
sane defense at his retrial, however, because 8 years
after his offense, the M chigan Suprenme Court
unexpectedly changed the rules in mdstream holding in
Carpenter that a statute that had been enacted 26 years
before and that did not use the words "di m ni shed
capacity," did not express an intent to abolish any
def ense of di m nished capacity, but the Suprenme Court

18
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held that it had been aboli shed.

That was fundamentally unfair to Respondent,
all the nore so, because if the Mchigan courts had
rul ed correctly on the Batson issue, retrial would have
occurred before 2001, and there's no question but that
Respondent woul d have been able to raise the di mnished
capacity as --

JUSTI CE SCALI A: He would have been able to
raise it. There's a |ot of question about whether it
woul d have been successful, because if it had gone up to
t he M chigan Suprenme Court -- the statute was in effect
during his first trial?

MR. MOG LL: That's correct.

JUSTI CE SCALI A: He could have raised it,
but if it went up to the M chigan Suprenme Court, it
woul d have had the sane result as here.

MR. MOGI LL: Wth all due respect --

JUSTI CE SCALI A:  And your only -- your only
def ense woul d have been, oh, it's a great surprise. But

| don't see howit's a surprise if the Mchigan | aw has

been, as -- as the Solicitor General of M chigan has
described it, that -- that there's a clear tradition.

If -- if the statute addresses the area, the courts wll
not -- will not supplenent it by -- by common | aw

addi ti ons. Did he not know that?

19
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MR. MOGILL: Wth all due respect to

opposing counsel, | -- the view -- our view of the |aw
is -- is entirely different. M chigan recogni zes the
common law in its Constitution. Mchigan |aw has -- was

firmy established that the di m nished capacity defense
exi sted. By 1973 --

JUSTI CE SCALI A:  \Why do you say it was
firmy -- do you -- do you contest the -- the assertion
by the solicitor general that there is no case which --
whi ch acknow edged and held the defense of dim nished
capacity?

MR. MOGI LL: | disagree.

JUSTI CE SCALI A: |Is that wong?

MR, MOG LL:  Yes. \

JUSTI CE SCALI A: What -- what case --

MR. MOG LL: Well, first of all -- 1'm
sorry, Justice Scali a.

JUSTI CE SCALIA: -- lets the defendant off
on the basis of dimnished capacity?

MR. MOGI LL: The -- let sonmebody off? Well
first of all, we're not tal king about --

JUSTI CE SCALI A:  \What case has a holding, a
hol di ng that di m ni shed capacity excuses the crime or
mtigates the crine.

MR. MOGI LL: Mtigates. Justice Scalia, in

20
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Lynch itself in 1973, Ms. Lynch was charged with

first-degree nurder for the starvation -- in relation to
the starvation death of her infant. The trial judge
declined to permt -- declined to permt her to offer

psychiatric testinony to mtigate to second degree. The
court of appeals reversed, indicating that evidence,
mental health evidence of the kind she wanted to offer,
was adm ssible to establish dimnished capacity, that

I's, to negate the elenent of preneditation and

del i berati on.

Once that case was decided, there is one
direction only in Mchigan law from 1973 until Carpenter
by surprise in 2001. Yes, the statute was passed in
1975, and just 3 years later in 1978; Mangi apane deci ded
that di m ni shed capacity conmes within the definition of
| egal insanity. The phrasing in the -- in the court's
opinion is very significant and it's nmuch nore than
opposi ng counsel suggests. The court stated explicitly:
"We find that the -- the defense known as di m ni shed
capacity is codified within the definition of | egal
i nsanity."

Once that happened, then that required an
accused who wanted to raise a dimnished capacity
partial defense to conply with the procedura
requi rements of the new statute. Fromthat point

21
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forward, it was clear that dimnished capacity -- and --

and these are published court of appeals decisions, so

t hey are binding precedent statewi de in M chigan unless

or until reversed or nodified by the State suprene

court, the legislature, or a constitutional anmendnent.
Once that happened, there is not a case,

i ncluding in Carpenter itself, where the prosecution

objected to the adm ssibility of dim nished capacity

evidence. It was so well-established, it was beyond
question. It was so well --
JUSTICE GINSBURG: | think the question that

was asked was, as a bottomline at the end of the day --

MR, MOG LL:  Yes.

JUSTI CE Gl NSBURG: - - did anybody get
sentenced less? Did it affect the outcome? You gave a
case where a defendant was allowed to raise di mnished
capacity, but was -- are there cases where the defense
was successful on the nerits?

MR. MOGl LL: Justice G nsburg, | think
that's a very inportant question. The -- the closest |
can conme, the first part of my answer is in the Giffin
case in 1989, in an order which was a dispositive order
and therefore was precedent, the M chigan Suprene Court
di sposed of an application for | eave to appeal by
vacating and remandi ng a case for an ineffective
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assi stance hearing because of defense counsel's failure,
inter alia, to consider a dimnished capacity defense.

That order could not have occurred unless
t he suprenme court had determ ned that di m nished
capacity was a valid defense. The second part --

JUSTI CE SCALIA: O -- is that correct?

Woul dn't -- wouldn't the supreme court have done that if
it -- if it thought that at least -- at least it was
ar guabl e?

MR. MOGILL: | -- 1 respectfully submt that
under Strickland analysis, no. If it -- if it's not an
establ i shed defense, if it's not sonething that would
arguably come within the Strickland framework, there
woul d not have been a remand. That ﬁould have been a --
a question of a lawer trying to be creative, but it
woul dn't inplicate Strickland principles.

JUSTI CE KENNEDY: Well, I'm-- I'"'ma little
surprised at your answer and Justice Scalia's question
I ndi cates the sane. If the |law was as well settled as
you say it was in the appellate courts, then it seens to
me certainly counsel should raise it and is arguably
deficient for not doing so. Whether or not he'l
prevail at the end of the day is something quite
different.

MR, MOGI LL: Well, Justice Kennedy, |
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believe that the basis for a remand in a case like this,
and this is not an unusual kind of a situation in
practice, is where the lawis clear, then the remand is
to determ ne the factual basis for the defendant's
claim were the facts such that a reasonably conpetent
attorney should have been expected to investigate and --
and raise it.

CHI EF JUSTI CE ROBERTS: You said your view
of the | aw was, you know, so well-established --

MR. MOGI LL: Yes.

CHI EF JUSTI CE ROBERTS: -- as to be beyond
gquestion. That is the standard under AEDPA, right?

MR, MOGI LL: Well -- I'"msorry.

CHI EF JUSTI CE ROBERTS: QOU have to be --
you have to be -- you have to be that right to prevail
ri ght?

MR. MOG LL: What | have to establish is
t hat the decision of the M chigan Court of Appeals here
was objectively unreasonable. And whether it's beyond
gquestion, | think we certainly have objectively

unreasonabl e ruling for the reasons that it was

w thout -- not only was it well-established -- and |
want to weave into this the second part of what I'd |ike
to answer of Justice G nsburg's question. | think it's

very inportant in understanding the question of

24

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

reversals or not what the lay of the | and was, because
where you have a framework that allows a defense to be
rai sed and prosecutors aren't objecting, the -- the
application's going to be a factual matter for a jury to
deci de.

So it's not going to be something that's
going to percolate up into appellate |legal issues. It's
going to be successful sonetines, it's not going to be
successful sonetinmes, and there are no statistics on
that. But it doesn't -- it won't present a |egal issue,
and that's in no small part why the question of, well,
what about a reversal --

JUSTICE ALITO. In Giffin -- you describe
Giffin in your brief as foll ows: "fhe court vacat ed,
reversed, and remanded the decision bel ow based on,
gquote, "defendant's claimthat trial counsel was
I neffective for failing to explore defenses of
di m ni shed capacity and insanity."”

MR. MOGI LL: Yes.

JUSTICE ALITO. "And insanity." So it
wasn't specifically -- wasn't limted to dim nished
capacity.

MR. MOGILL: And that's why in ny --

JUSTICE ALITO It was insanity in general

MR. MOGI LL: No, it was both. The -- the
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i nsanity defense is separate from di mi ni shed capacity,
which is a partial defense; in fact, in Respondent's
first trial, prior counsel had raised both. At retrial
| only wished to raise the dimnished capacity defense.
The | aw recogni zes the difference between
the two in Mchigan. Had di m ni shed capacity not been a
recogni zed defense, the court's order, | respectfully
subm t, would have been worded just with respect to
I nsanity. There would have been no | egal basis for
arguing -- or, excuse nme, for including the -- the

reference to dimnished capacity.

JUSTI CE SCALIA: M. Mgill, as -- as |
under st and your burden here, it's -- it's not enough to
show that M chigan | aw seened to be what you -- what you

say it was; but it has to have been --
MR. MOGI LL: Yes.
JUSTI CE SCALIA: -- what you say it was.
MR. MOGI LL: Yes.
JUSTI CE SCALIA: And it -- there was an
evul si ve change by the supreme court.
MR. MOGI LL: | agree with that,
Justice Scalia. And | think that's what we have. W

have, from --

JUSTICE SCALIA: It's -- it's hard to
believe that, given -- given the clear text of the
26
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st at ut e.

MR. MOGI LL: The problem 1| -- 1
respectfully submt, is that nobody in M chigan unti
Carpenter -- and -- and I -- it -- that sounds |ike an

extrenme statenent, but again the record is clear
Prosecutor's weren't objecting. There is a State bar
commttee on crimnal jury instructions whose
responsibility it is to come up with standard jury

I nstructions on areas of |law that are agreed upon and --
and routinely enough raised in court to warrant a
standard instruction. That conmmttee is conprised of

j udges, prosecutors, and defense attorneys. [In 1989,
that comm ttee pronul gated a di m ni shed capacity

I nstruction. That's how wel | establ{shed it is.

JUSTI CE SCALIA: Now, if -- if a prosecutor
rai sed that objection knowing that the court of appeals
woul d -- would reverse the exclusion, right -- | nean,
it's clear what the court of appeals woul d have done,
ri ght?

MR. MOGI LL: Yes.

JUSTI CE SCALI A: And once the court of
appeals reversed it and said the trial was infected with
that error, could -- could the defendant be retried?

MR. MOGI LL: The -- what would happen --

JUSTI CE SCALI A: Because he's -- he's
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convicted and the -- I'"'msorry -- he's -- he's --

MR. MOG LL: Convicted, convicted of second
instead of first; could he be tried on first?

JUSTI CE SCALI A:  That's right.

MR. MOGI LL: No. But that's the question.

JUSTI CE SCALI A: Could he be retried?

MR. MOGI LL: On first, no. But --

JUSTI CE SCALI A: Well, then -- then you
woul d be crazy to raise it as a prosecutor

MR. MOGI LL: No. \What I -- but I --
Justice Scalia, the answer to your question is -- is
enconpassed by the statutory schenme which requires
advanced notice. The -- a defendant can't offer
di m ni shed capacity evidence in the &iddle of trial. A
def endant has to give 30 days or whatever other tinme set
by the judge notice, or it had to at the time. |If the
prosecutor, in any case, believed that such evidence
wasn't adm ssible, the prosecutor had plenty of tine
prior to trial to seek an in limne ruling fromthe
trial court, to seek an interlocutory appeal fromthe
M chi gan Court of Appeals.

JUSTI CE SCALI A: He could get an -- an
i nterl ocutory appeal on that?

MR, MOGI LL: Absol utely.

JUSTI CE SCALI A:  Okay.
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MR. MOGILL: And -- and | will tell you the
prosecutors in Mchigan are aggressive in -- in seeking
i nterl ocutory appeal s.

We have -- again, it is so well established,
there is not a contrary decision, there is not a
gquestion raised in any opinion or any decision.

JUSTI CE BREYER: How many hol di ngs are
t here?

MR. MOGI LL: There are many nentions with
the -- the holdings --

JUSTICE BREYER: | take it the answer is
zero, right? | nean, | --

MR. MOG LL:  No.

JUSTI CE BREYER: -- | | ooked at your brief

and then | | ooked at their brief and they say the answer
is zero.

MR. MOGI LL: Lynch is a hol ding.

JUSTI CE BREYER: And the -- the holding is
that -- the pure holding would be if the trial court

j udge says no, you cannot raise it. Okay? The
def endant is convicted and appeal s.

MR. MOGI LL:  Yes.

JUSTI CE BREYER: And then he says to the
appellate court: They wouldn't let nme raise it.

And the appellate court says: You have a
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right to raise it.

MR. MOGI LL: And that's exactly Lynch,
Justice Breyer.

JUSTI CE BREYER: That is Lynch. And Lynch
I s what year?

MR. MOGl LL: 1973.

JUSTI CE BREYER: In 1973. Okay. So we have
one.

MR MOGILL: And -- I'msorry.

JUSTI CE BREYER: And -- and was there any
other case in 1973 -- this is 10 years before. Was
there any other case in which the sane pattern of facts
and they said the sane thing as Lynch?

MR MOGI LL: | -- I'nlno{ aware --

JUSTI CE BREYER: No, but we -- we have Lynch

on one side. |Is there any case -- this is an
I ntermedi ate appeals court -- is there any case in which
t he defendant says, | would like to raise it, the

j udge says no, convicted, appeal, and the internedi ate
court of appeals says: Defendant, you are wong?

MR. MOGI LL: The answer to your question,
Justice Breyer, is there is no such case. And the
reason --

JUSTI CE BREYER: Ckay. And so all this
period from 1973 until 1995 or whatever --
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MR, MOGI LL: '93
JUSTI CE BREYER:

MR. MOG LL:  No,
JUSTI CE BREYER:
MR. MOG LL: The

JUSTI CE BREYER:

on poi nt which does favor you,

that favor thent is that
MR. MOG LL:
you di scount Mangi apane.

JUSTI CE BREYER:
| ot of words,
ri ght?

MR. MOGI LL: The
but there was no reason for

JUSTI CE BREYER:

MR MOG LL: --

but the hol di ng was not

was the offense.

Car pent er.

2001 was Carpenter --
2001.

Al right.

of fense was ' 93.
There is exactly one case

and there are zero cases

right?

If you talk holding only and if

Wel |, Mangi apane was a -- a

notice; isn't that

hol di ng was he didn't --

the court --

Okay.

to reach that

gquestion unl ess dim nished capacity exists.

JUSTI CE BREYER:

That's -- I'mtrying to find
art.
MR. MOG LL:
JUSTI CE BREYER:
for you, zero for them

MR. MOGI LL: If

31
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Justice Breyer.

JUSTI CE BREYER:  Yes.

MR. MOGI LL: One of the things -- one of the
points this Court | ooked to in Rogers was how many tines
t he year-and-a-day rule had been "nentioned," and
that -- this is -- that's this Court's word -- in
Tennessee decisions. And so one of the things we did,
and that's the addendumin our red brief, is |ook at how
many times there are nentions -- all of which are
favorabl e, not one of which raises even a question, of
di m ni shed capacity in Mchigan. And that --

JUSTI CE SCALI A: Was that -- how often was
it mentioned in internmediate court opinions?

MR. MOGI LL: We have 4 néntions in the
M chi gan Suprenme Court and 33 in the M chigan Court of
Appeal s between 1975 and 1993, and we have over 100 --
about 100 --

JUSTI CE SCALI A:  Four nmentions in the
suprenme court that say what?

MR. MOGI LL: Well, Giffin is one of them
And then you have --

JUSTI CE SCALI A Yes.

MR, MOG LL:  Yes.

JUSTI CE SCALI A: Have we ever held that a
State | aw has been determ ned to be X sinply because
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internediate State courts have uniformy held it to be
X? Never mnd assumed it to be X; have held it to be X?

MR. MOGI LL: | don't know of a particul ar
case.

But to answer your question, Justice Scalia,
the law in Mchigan is clear, as stated by the M chigan
Suprenme Court, that a published court of appeals
decision is precedentially binding statew de unl ess and
until reversed by the Suprene Court. So the fact
t hat --

JUSTI CE SCALIA: It doesn't nmean it's right.

MR. MOGI LL: No. But in terms of it --

JUSTI CE SCALI A:  You have to show it's
right. \

MR. MOGI LL: No, | have to show that it is
the | aw of the --

JUSTI CE SCALIA: That it's the | aw

MR. MOG LL: | have to show that it is the
| aw of the State. And it was the law of the State from
1973 forward.

And | would like to supplenent that, if |
m ght .

CHI EF JUSTI CE ROBERTS: Could you -- |I'm
sorry. Go ahead.

MR. MOGI LL: When -- when Lynch was deci ded,
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it wasn't acting on sonething new. The court of appeals
opi nion indicates that what we're doing is nothing novel
because the dimnished -- the right to present

di m ni shed capacity evidence to rebut an -- the elenents
of preneditation and deliberation, grows out of a
100-year history in M chigan.

CHI EF JUSTI CE ROBERTS: Well, but the
Lynch -- the Lynch case was 2 years before the M chigan
| egi sl ature adopted --

MR. MOGI LL: Yes.

CHI EF JUSTI CE ROBERTS: -- the statute that
we are dealing with here, right?

MR, MOG LL:  Yes.

CHI EF JUSTI CE ROBERTS: And that's where you
are putting, if not all of your eggs, nobst of your eggs,
ri ght?

MR. MOG LL: No, I"'m-- that -- that is --
that's an egg, and | think I've got a pretty full
basket .

CHI EF JUSTI CE ROBERTS: Well, that's the --
that's the whole case. The whole -- the whole point is
that the | aw made that noot because the | aw under
M chi gan did not specify dimnished capacity and it's a
code State, so you only get what they specified.

MR. MOGI LL: | disagree with that statenent
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by brother counsel. The -- and that's why | quoted
Article 3, Section 7.

CHI EF JUSTI CE ROBERTS: Well, but you'll at
| east -- well, maybe not. | nean, would -- would you
acknow edge that the force of Lynch was arguably
di m ni shed by the fact that M chigan passed a statute
that did not nention the dimnished capacity defense 2
years after it?

MR, MOGILL: | would if the facts of the

subsequent litigation supported that interpretation of

the statute. To the contrary, every case -- Mangi apane
wasn't --

CHI EF JUSTI CE ROBERTS: |I'mtal king about
Lynch. \

JUSTI CE BREYER: There were no others, and
now | 've reduced your one to nothing to like .01 to
not hi ng, because it favors you, Lynch, yes, as the Chief
Justice just pointed out, and now you' ve already said
there were no other cases.

MR. MOGI LL: No other holdings. But we have
many, many nentions, we have on-the-ground consi stent
reliance by prosecutors, defense attorneys, and judges.

JUSTI CE SOTOVAYOR: That's -- that's your
whol e point, isn't it?

MR. MOGI LL: Yes.
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JUSTI CE SOTOVAYOR: You can't prove a
negative, because if everybody accepts after Mangi apane
that the defense exists then trial courts are not going
to be excluding it on the basis that the statute
excludes it.

MR. MOGI LL: Absol utely.

JUSTI CE SOTOVAYOR: That's the whol e point
you are nmaking.

MR. MOGI LL: And which gets ne to -- to
Rogers, and -- and we turn to the questions of
fundament al fairness.

JUSTI CE SOTOVAYOR: Do you have any -- is
there any evidence of a trial court holding an
excl usi on? \

MR. MOGI LL: There is nothing.

JUSTI CE SOTOVAYOR: Or even suggesting one?

MR. MOG LL: It -- it is so extrene, Justice
Sot omayor, that even in Carpenter itself, the
prosecution did not contest the adm ssibility of
di m ni shed capacity evidence as a trial court --

JUSTI CE BREYER: But that's because --
everybody agrees with you, | think -- | agree with you
on this anyway. | agree the bar puts it in the
I nstructions, and if the bar puts it in the
i nstructions, people tend to followit. That's true.
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So it's not surprising that a | ot of people tend to

follow it.

But as far as court decisions are concerned,
we have no -- what I'mtrying to think of is a
pre-statute. | give you a little credit on that.

That's Lynch. Pre-statute, and we have what | ni ght
sort of exaggeratedly refer to as the great nentioner.
We've noticed the great nmentioner is often wong, and --
and here, even though there are judicial nentioners,
they get something. | don't know how nuch in the scale
to -- to give them

MR. MOGI LL: Well, with all due respect, the
standard that this Court set in Rogers is whether the --
t he decision of Carpenter, in this cése, woul d have been
unf oreseeabl e and i ndefensible by reference to the | aw
as previously expressed so that it could be applied
retroactively.

JUSTI CE BREYER: Can you think of a Federal
case where -- | see what we have. |'m now adding up the
sonet hing for Lynch, the sonmething for the bar, which is
a -- which is a sonething, and -- and then the fact that
sonme courts have quite, not surprisingly, tended to
follow it and there were others that nentioned it
favorably, but not the M chigan Supreme Court.

MR. MOGI LL: No, the M chigan Supreme Court
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did mention it favorably as well.

JUSTI CE BREYER: Ckay. So -- so we've got
that. Now, actually, that Kentucky case, was it?
Tennessee?

MR. MOGI LL: Rogers?

JUSTI CE BREYER: Yeah, Rogers. That went
agai nst you.

MR. MOGILL: | think the principle that the
Court established there was very nuch --

JUSTI CE BREYER: All right. But can you
t hi nk of any Federal precedent on this issue that's cone
even close to that being sufficient? What's your best?

MR. MOGILL: | think the closest point, and
it's inportant, and it goes, Justice\ScaIia, to respond
to your point about |ower court -- reliance on | ower
court opinions, is in Lanier, when the question
concerned what's the scope of the statute that's at
i ssue here. And this Court very explicitly stated that
its permssible for the world outside of court to | ook
at | ower court decisions, court of appeals decisions, in
terns of what had been reasonably expressed. That's
consi stent --

JUSTI CE KENNEDY: If you -- if you prevail
here, it may well change the dynam c for State suprene
courts. State supreme courts, nuch |like us, they wait
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until courts of appeals have issued their opinions.
They wait to see how the practical application of those
wor ks insofar as of the fairness of the trial. They
wait to see about scholarly comentaries, and then

they -- and then they take the case.

If you prevail, State suprene courts are --
are going to say, you know, if we don't take this case,
even if though it's -- does not present the issue as
clearly as sone other case mght, we don't rush in, then
we're going to be foreclosed. | think you're proposing
a -- a dynam c which makes the Federal courts intrude on
the way in which State courts choose to develop their
| aw.

MR, MOGI LL: Justice Kenﬁedy, t hank you for
t hat question, but | respectfully disagree. The relief
we are requesting here is sinply that while the M chigan
Supreme Court was entirely free to interpret this
statute any way it wanted to prospectively, so |ong as
It didn't conflict with some other decision of this
Court, the question is: \What about applying it
retroactively? And this Court in Bouie and Rogers has
set out clear principles for when a court that wants to
reverse ground can do that or not, consistent with
fundanmental fairness, principles of notice,
foreseeability, et cetera, all of which go in our

39

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

di rection here.

An -- an interesting contrast, and | think a
useful contrast --

JUSTICE ALITO. Well, what is the
unfairness --

MR, MOGI LL: I'msorry?

JUSTICE ALI TGO What is the unfairness here?
Do you think there's a reliance?

MR. MOGI LL: There's not a reliance, nor is
that an el enent --

JUSTICE ALITO What is the -- so what is
t he unfairness here?

MR. MOG LL: In both -- in both Bouie and
Rogers, this Court nade it clear tha{ reliance is not an
i ssue. The unfairness, and that's a very i nportant
point, Justice Alito, is that by elimnating the right
to present this category of evidence, the nental health
evi dence that would show, if accepted by a jury, that
t he Respondent was guilty of second-degree nurder
i nstead of first-degree nurder, what the court was doing
was expanding the -- the scope of preneditation and
deli beration; they were aggravating the offense. That
is a fundanmental unfairness.

JUSTI CE GINSBURG: But this -- the case
is -- is very different from Bouie which you -- which
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you rely on. In -- in Bouie, it was the question of a
rule that is governing conduct. People conme on to

prem ses; they have no reason to think that they are
commtting an offense if they don't | eave when sonebody
asks themto if they came onto the premse lawfully. So
what the Court said in Bouie was that this is a

regul ation of primary conduct, and at the tinme these
peopl e acted, they had no reason to believe that what
they did was unlawful. That's quite a different --

MR. MOGI LL: Yeah, | agree with that,
Justice G nshurg, except that at footnote 5 in Bouie,
this Court explicitly rejected the notion that
subj ective reliance by the accused is -- is even an
aspect of the test for determ ning .

JUSTICE GINSBURG: It -- it isn't subjective
reliance, it's -- it's what was the | aw.

MR. MOG LL: And --

JUSTI CE GI NSBURG: The Court said that the
State supreme court interpretation of the statute was
quite a surprise.

MR. MOGI LL: Yes. And what the Court did in
both Bouie and in Rogers was | ook at the underlying
State law. In Bouie, the Court |ooked at the history of
South Carolina | aw regardi ng trespass and found that
until a year and a half later, it hadn't been construed
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to apply to a failure to | eave as opposed to an entry.
I n Rogers, the Court surveyed the very -- a very sparse
Tennessee authority on the year and a day rule.

That sanme anal ysis here will -- nust lead to
a conclusion that all of the law in Mchigan -- and
again, there are m niml holdings for the reasons
Justice Sotomayor indicated -- the m niml holdings, but
all the nentions and the holding go in the direction of
this existed. It was relied on, it wasn't contested --

JUSTICE ALITG | -- | don't see how the
guestion can be whether there was a change in M chigan
| aw, because we can't second-guess the M chigan Suprene
Court about what M chigan |law was. Mchigan law is
what ever the State suprenme court sayé it was. We m ght
agree, we mght disagree. So | think we have to start
fromthe proposition that the law didn't change, because
that's what the M chigan Suprenme Court sai d.

So there nust be some other ex post facto
principle that applies when there's a certain type of
unfairness. And | wonder if you could articul ate what
that principle is.

MR. MOGI LL: | would be happy to,

Justice Alito, but first I want to address your point
about having to rely on M chigan Suprenme Court's
determ nation of Mchigan | aw, because this Court has
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made it very clear that you can't let a State court
rel abel sonmething in a way that avoids Federal
constitutional review Chief Justice Rehnqui st spoke to
that point in Collins v. Youngbl ood. Justice Kennedy,
you spoke to that in your dissent in Cl ark.
Justice Scalia, in your dissent in Rogers, you spoke to
the point, | think, in an apt phrasing, that this Court
will rely on a State court's reasonabl e determ nati on of
State law. | --

CHI EF JUSTI CE ROBERTS: So two -- two
di ssents is what you're relying on?

MR. MOGI LL: I'msorry? No. The majority
-- the opinion of the Court in Collins, but it's also a
wel | - established principle, and | aléo wanted to note
that the two other nentions, but it's not a principle
that's been in dispute. The -- the Court's analysis in
bot h Boui e and Rogers al so supports what |'m saying,
because the Court independently | ooked at South Carolina
|l aw i n Bouie. The Court independently | ooked at

Tennessee | aw in Rogers and --

JUSTICE ALITO. Well, | think you're -- what
you're arguing is that under certain -- in evaluating
certain constitutional clainms, the -- the question of
what State lawis is not dispositive. | don't think

you're arguing that a Federal court has a right to tell
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a State court what State law is.

MR. MOGI LL: This Court certainly does not
have a right to tell the M chigan Suprene Court going
forward what State lawis with respect to di m nished

capacity. But --

JUSTICE ALITO. Well, | mean, suppose this
were a diversity case. Can -- can a Federal court say,
you know, we -- we think that the -- the decisions of

the internmedi ate State suprenme court were correct and
this new decision by the State suprene court is
i ncorrect, so we're not going to follow that?

MR. MOGI LL: No. But this is not -- that's
not this case. This case involves reliance --

JUSTICE ALITO. It's not it's not this
case, because there, you're trying to figure out what
State law is. Here you're applying a constitutional
principle.

MR. MOGILL: W're trying -- we're applying
a constitutional principle --

JUSTICE ALITO. So what is that -- that gets
nme to the second part of my question.

MR. MOGI LL: Yes, exactly.

JUSTICE ALITO What is the -- the
constitutional principle that doesn't depend on what
State | aw was?
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MR. MOGI LL: The constitutional principle is
t hat Respondent had a right to present a defense that
existed at the time of his offense, unless it was
clearly unforeseeable -- excuse nme -- unless it was
unf oreseeabl e and -- and indefensible by reference to
| aw t hat had been expressed prior to the tinme of the
conduct, that that |aw m ght change, which we don't have
her e.

And Justice Breyer, | think that the
phrasi ng al so goes to respond to your question. The --
the formulation in -- in Rogers that confines |ooking to
the law as of the tinme that the conduct occurred, and --
and even if you go forward, there was nothing to suggest
an alternate interpretation of the st\atute, a
gquestioni ng opi nion, nothing that woul d suggest that the
|l aw in M chi gan was about to change.

We al so have the fact that, unlike the
year - and-a-day rule, dimnished capacity as -- as a
doctrine is well-supported and increasingly supported by
medi cal and nmental health evidence. It's the -- the
exact opposite of the year-and-a-day rule in that
regard.

It also furthers --

JUSTICE ALITO. This is -- this is the due
process issue, right?
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MR MOGILL: It's -- that's exactly --

JUSTICE ALITO So why is it unfair? Wy is
there an entitlement under due process to assert what
appears under the law of the State's internedi ate court
decisions to be a valid defense, but is |ater determ ned
never to have been or not to have been at the tinme a
val id defense?

VWhat is the unfairness involved there?

MR. MOGI LL: The unfairness is because it
was sufficiently well-established, it was thoroughly
wel | -established as a matter of M chigan |aw, so
Respondent and everybody else in Mchigan had a right to
rely onit. In fact, if this Court were to reverse the
Sixth Circuit, Respondent would be tﬁe only person in
M chi gan charged with a crinme prior to Carpenter who
woul d not be allowed to present a dim nished capacity
defense at a fair trial. That's how extrene the
vi ol ati on was.

JUSTI CE BREYER: The alternative is you are
going to allow the bar associations, helpful as they
are, by witing instructions to determ ne issues that
courts thensel ves have never determ ned, or at |east not
authoritative suprene courts. And that's a worrying
matter where you are trying to create coherent systens
of | aw.
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MR. MOGILL: If I can briefly -- quickly
respond, Justice Breyer, the -- | disagree that we're --
that I'"'min any way suggesting turning anything over to
the Bar Association. The fact of that instruction is |
t hi nk strong evidence of the reasonabl eness of reliance
of the bench and bar in M chigan, but not |ooking to
turn authority over to anybody.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. MOGl LL: Thank you very nuch.

CHI EF JUSTI CE ROBERTS: M. Bursch, you have
13 m nutes remaining.

REBUTTAL ARGUMENT OF JOHN J. BURSCH
ON BEHALF OF THE PETI TI ONER

MR. BURSCH:. Thank you, &r. Chi ef Justi ce.

| -- I think we actually have a | ot of areas
of agreenent after 45 m nutes of oral argunent.

Number one, Justice Breyer, is that there
really is only one case in Mchigan that reaches the
hol di ng that M. Carpenter would |Iike that you can
assert this defense, and that was the Lynch case in
1973, which preceded the 1975 statute.

So under well-established M chigan | aw,
agai n, you know, In re Lanphier, Reese, which was their
2012 decision reapplying In re Lanphier, that code
occupies the field, and at that point, the comon | aw
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deci sion no | onger exi sted.

JUSTI CE SCALIA: | think he contested that.
| think he never went further into it, but he seened to
di sagree with the proposition that where there is a
M chigan statute it can't be supplenmented by the common
| aw.

MR. BURSCH. | did not hear him say that.
And if you go back and you read Reese and In re
Lanphier, | don't know how anyone coul d possibly
di sagree with that. There are certainly areas --

CHI EF JUSTI CE ROBERTS: | hate just to
I nterrupt you.

MR. BURSCH: Sure.

CHI EF JUSTI CE ROBERTS: He did chal |l enge ny
prem se when | presented that to him

MR. BURSCH:. Ckay.

CHI EF JUSTI CE ROBERTS: So | do think he
di sagrees with it.

MR. BURSCH. Well, then | disagree with
that. |If you look at In re Lanphier and Reese, it's
well -settled in Mchigan that when the M chi gan
| egi sl ature speaks to a particular subject matter in
crimnal |law that the code controls and the common | aw
cannot suppl enment it.

The words of the M chigan Supreme Court in
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Reese itself were: "The courts have no power to add an
affirmati ve defense that the |l egislature did not
create.”

And -- and | really don't think there can be
a di spute about that.

JUSTICE GINSBURG: Is this -- is this a one
of a kind, in that, whatever the |law was, it's clear
from 2001 on? Are -- are there any other people who
were simlarly situated, who commtted a crinme before
2001 but were tried after?

MR BURSCH. |I'm-- |I'm not aware of any,
Justice G nsbhurg, and -- and the reason for that -- that
quirk is because his habeas process by coincidence
happened to take such a long tine. {t's pretty rare
that we're up here on a case where the nurder actually
t ook place 20 years ago and the trial is shortly after
t hat .

But -- but quirks in how long litigation
happens don't determ ne whether the people get the
benefit of changes in law or not. \What matters is the
standard that this Court applied in Rogers and Boui e,
was the change -- if there was a change -- indefensible
and not expected.

JUSTI CE KAGAN: But was there anyone prior
to 2001 who couldn't raise a defense |ike this, who was
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precl uded from doi ng so because a court thought, oh, you
know, the -- the statute really clears the field, and --
and this defense is not avail abl e?

Was it -- can you point to anything?

MR. BURSCH: We can't point to anything,
just like they can't point to anything.

You' ve got a -- you know, in 1975 --

JUSTI CE KAGAN: | guess they can point to
just a |l ot of people who were raising this defense.

MR. BURSCH. Right. And they can point to
cases that assume wi thout deciding that the defense
m ght exist. And then it wasn't until 2001, when the
M chi gan Supreme Court becane the first M chigan court
to look at it -- and | forget nOM/mh6 mentioned this; |
think it was Justice Kennedy -- that the M chigan
Suprenme Court did what this Court often does: It waited
for the right case to present itself. And when it did,
it applied the plain statutory | anguage in accordance
with Mchigan interpretive |aw.

JUSTICE GINSBURG. Wiy -- why was it --

JUSTI CE KAGAN. This is -- |I'msorry.

JUSTICE GINSBURG: -- why was it the right
case? The parties didn't even raise it, did they?

MR. BURSCH. Well, you know, it could be
because the M chigan Supreme Court thought, you know,
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t here's enough confusi on, because of the nentions in the
| ower court, that it's time that -- that we address
this.

| don't know why the M chi gan Suprene Court
took it up in Carpenter. What | do know is that
fair-mnded jurists, which is the habeas standard, could
agree that Carpenter was neither indefensible nor
unexpected. And, you know, it's not a head-counting
busi ness, but | would note that the M chigan Court of
Appeal s here was unani nous.

Previously, the M chigan Court of Appeals in
Talton, decided the year after Carpenter, reached the
exact sane conclusion with respect to the due process
question. So we've got six M chigan\appellate j udges
| ooking at this.

You know, going back to -- to what the
M chigan law said, | -- | also heard ny friend nention
the Giffin case. This is the three-paragraph order
where they -- they remand for ineffective assistance.

Well, Giffin is one of the cases that the
M chi gan Supreme Court discusses in Carpenter, and in
the very next sentence, the Suprenme Court says:
"However, we have never specifically authorized the
defense's use in Mchigan courts.”

You know, it just wasn't there.
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What you have are these nmentions, and then,
as Justice Breyer nentioned, he's got jury instructions
whi ch are pronul gated by the State bar, not the State
suprenme court, or by any court for that matter. And
what you have to ask yourself, is it objectively
unreasonable, is it beyond any possibility of
fair-m nded di sagreenent that a M chigan Court of
Appeal s panel could conclude that Carpenter was both
I ndef ensi bl e and unexpect ed.

And - -

JUSTI CE BREYER: Do you have any idea, a
rough estimate, how many cases there were between, say,
'75 and ' 93 where this defense was raised?

MR. BURSCH: Wwell, all wé have are the
mentions in the appellate courts.

JUSTI CE BREYER: You do know about how many?
About - -

MR. BURSCH: About 37, | believe. It was
four M chigan Supreme Court opinions and 33 Court of
Appeals. So it was 37.

Now, of those the M chigan Suprenme Court
Itself said their four decisions didn't say one way or
the other. O the other 33, 32 of themweren't even
bi nding in other Mchigan Court of Appeals panels. As
we explained in our brief, the Mchigan Court of Appeals

52

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

wasn't bound to follow any panel decision prior to
Novenmber 1st, 1990. So those weren't even binding on
the court of appeals itself.

I f you are thinking about what's firmy
est abl i shed, you know, there were no roots at all to
these nmentions. It would be |ike wal king past your
nei ghbor's yard, and if there is an oak tree there, you
expect it to be there the next day. You know, but if
there is a small weed, you expect it to be pulled up and
rooted out.

And that's exactly what happened here when
the M chigan Supreme Court finally addressed the
guesti on.

JUSTI CE SCALI A:  You -- you rely on Reese as
establishing the principle that you cannot suppl enment
the defenses in a crimnal statute, but Reese was a 2012
case.

MR. BURSCH: Right. | nentioned Reese
because it's the npbst recent application. It cites In
re Lanphier, which is an 1886 decision, which itself
references the 1810 Territorial Act which abolished
common |aw crimnal principles -- if you have the
statute --

JUSTI CE KAGAN. Do you have sonething |ike
in the mddle?
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(Laughter.)

MR. BURSCH:. There are many cases in the
m ddle. There is at least a 1990 case, although |I can't
recall the name. |If you just key cite or shepherdize In
re Lanmphier, you -- you will find scores of cases that
rely on this proposition.

It's -- it's not in dispute.

JUSTI CE SOTOVAYOR: |'msorry. Then you
were arguing that Lynch was wong to begin with, because
what you are arguing is that it created a conmon | aw
def ense that the courts say you can't under M chi gan
| aw.

MR. BURSCH. Right. Exactly. You' ve got
Lynch, which was the common | aw. \

JUSTI CE SOTOVAYOR: No, no, but you're
saying to me it was wongly deci ded under this general
M chi gan --

MR. BURSCH: Oh, no, no, no.

To be perfectly clear, what In re Lanphier
and Reese and everything else say is that when the
| egi sl ature has spoken to a particular area, then the
courts cannot supplenment. They had never spoken about
mental capacity defenses prior to 1975, and so the slate
was free for the courts to do what they wanted.

So there's nothing wong with Lynch in "73.
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The problemis continuing to assunme that there was a
defense that wasn't in the '75 statute.

CHI EF JUSTI CE ROBERTS: If you were
representing a defendant in this position, you certainly
woul d have raised the di m nished capacity defense prior
to Carpenter, wouldn't you?

MR. BURSCH: Undoubtedly. But | don't think
it means that fair-mnded jurists could not possibly
concl ude that Carpenter was both indefensible and not
expect ed.

JUSTI CE KAGAN. And if you were a
prosecutor, you would not have objected to that defense,
woul d you have?

MR. BURSCH: Well, | don:t know. If | was a
prosecutor, | would have | ooked at the plain | anguage of
the statute --

JUSTI CE KAGAN: Do you have any --

MR. BURSCH:. -- and | probably woul d have --

JUSTI CE KAGAN: -- have any reason to think
t hat any prosecutor ever objected to such a defense?

MR. BURSCH. | don't know one way or the
other. W -- we just don't have the data for that.

So ultimtely, what we are tal king about
here --

JUSTI CE SCALI A: | assunme you'd need a case
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in which the prosecutor was pretty, pretty clear that a

di m ni shed capacity defense would prevail. O herw se,
it wouldn't -- the ganme wouldn't be worth the canel,
ri ght?

MR. BURSCH: That's exactly right.

JUSTI CE BREYER: But what's in the 37 cases
then? | -- they got up there. | assune the defendant
must have brought them They nmust have brought them
He nust have wanted to -- to raise the defense and
sonebody sai d no.

MR. BURSCH: No, | don't believe that there
was a single case in those 37 where soneone tried to
rai se the defense and the court said no. Nor was there
a case where the prosecutor said you\can't raise the
def ense and the court said yes. It was just a nunber of
cases. And, you know, Mangi apane is really the paradi gm
exanpl e.

JUSTI CE BREYER: Yeah.

MR. BURSCH:. But the question was, did they
give notice? |If the defense exists, is it part of the
statute? And -- and all the M chigan courts agree that
that has to be the case. But it's not till Carpenter
where the court finally says, is it part of the statute
and says no.

JUSTI CE KAGAN: Just to go back to
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Justice Breyer's question. | nean, there nmay be no way
you can answer this, but are we tal king about, you know,
do five people a year -- did five people a year raise
this or -- or 20 or 100? | nean, what kind of nunbers?

MR. BURSCH:. You know, all we've got are the
appel | ate decisions referencing it.

JUSTI CE KAGAN:  Ri ght .

MR. BURSCH. So if we've got 37 cases --

JUSTI CE KAGAN: You can't really tell
because nobody was objecting to anything --

MR. BURSCH: Correct.

JUSTI CE KAGAN: -- right?

MR. BURSCH: So you've got 37 cases over a
course of 18 years, "75to -- to '93: Now, that -- that
tells us naybe two cases a year in a systemthat
processes thousands of crimnal cases.

You know, there was nothing here that woul d
make the Supreme Court's application of the plain
| anguage so i ndefensible, so unexpected that no
reasonabl e jurist could possibly have reached the sanme
concl usi on as now two unani nrous M chi gan Court of
Appeal s panel s have.

| wanted to touch briefly on the unfairness
point. And Justice G nsburg, | -- | believe brought up
Bouie. And Bouie is really the perfect anal ogy,
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because, again, under the AEDPA standard, it's
Lancaster's burden to show that the court of appeals
deci sion here was contrary to our m sapplication. And,
to the contrary, it was the exact application of Bouie.

In Bouie, you had a clear statute that was
very narrow, and the State court expanded it in a very
unexpected way. And this Court found that was
i ndef ensi bl e and unexpect ed.

The exact opposite happened here. You had
the M chigan Suprenme Court applying very narrow
statutory | anguage exactly the way it was witten in
accord with 200 years of interpretive principles.

So -- so really, the problem here is not any
unfairness, the problemis the Sixth\Circuit yet again
not applyi ng habeas deference under the statute or this
Court's precedent and di sregardi ng anot her M chi gan
State court decision where reasonable jurists could have
reached different conclusions on this.

It's not our burden to -- to denonstrate
what the |aw was or wasn't. All we have to show is that
a reasonable jurist could have reached the concl usion
the M chigan Court of Appeals did here, and there
doesn't appear to be any question that's the case.

JUSTI CE SCALI A:  You want us to say "yet
again" when we write our opinion?
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MR. BURSCH: Yes, Justice Scali a.

If there are no further questions, thank you
very much.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 11:01 a.m, the case in the

the above-entitled matter was submtted.)
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