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PROCEEDI NGS
(11:17 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent next in Case 11-798, Anerican Trucking
Associations v. City of Los Angeles.

M. Lerman?

ORAL ARGUMENT OF DANI EL N. LERMAN

ON BEHALF OF THE PETI TI ONER

MR. LERMAN: M. Chief Justice, and may it
pl ease the Court:

This case is about the plain text of the
FAAAA express preenption clause and the continuing
vitality of this Court's decision in Castle v. Hayes
Frei ght Lines. \

l"d like to start by showing why the Port's
requi rements here fall within the text of the statute
and cannot be saved by any market participant exception.

The FAAAA provides that no State or
political subdivision of a State may enact or enforce
any law, regulation, or other provision having the force
and effect of lawrelated to rates, routes, and services
of a notor carrier. The only statutory |anguage at
i ssue here is the force and effect of |aw requirenent.
And the Port's actions have the force and effect of |aw
under any reasonable interpretation of the phrase.
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The Port is inposing binding standards of
conduct on notor carriers as a condition of accessing a
channel of interstate commerce. The Port is enforcing
t hose requirenents through crim nal penalties --

JUSTI CE GI NSBURG. | thought that the Port
said we don't apply crimnal penalties which come from
the tariff, we don't apply those to |icensed notor
carriers. They made that representation, so I think we
have to accept that as being so.

MR. LERMAN: They -- they did make that
representation and we could accept that, but it's
irrel evant because the Port is still inposing the
crimnal penalties on the term nal operators. And when
a State is inposing crimnal penaltiés, that is classic
governnmental action, the State acting in its sovereign
capacity, regardless of whomthe penalties are inposed
upon. And in this Court's decision in Roe, it made
clear that States could regulate trucking activity
t hrough penalties, in that case civil penalties, inposed
only on people who do business with truckers.

Here, the State's requirenents are coni ng at
the truckers fromboth ends. ©On the one end, you have
the crimnal penalties inposed on the term nal operators
to coerce their conduct and exclude truckers. On the
ot her hand, you have the tariff which puts conditions on
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access to the Port of Los Angeles, which is a key
channel of interstate commerce.

So the Port's requirenments here have the
force and effect of |law in spades, because using --

JUSTI CE SOTOVAYOR: Can | break down your
arguments into two conmponents, if you m ght? Whether or
not the market participant exception exists at all; and
if it does, how far does it go?

So, let's get to the first question in ny
m nd. Seens al nost inpossible for me to believe that
the States couldn't require soneone to put a little
pl acard |ike you get at the -- at al nost any buil ding
that you go into to park your car. They ask you to put
alittle placard in the front of youf w ndow so they
know who you are and where you're going in the Port,
okay?

VWhy is the placard requirenment here any
different than that requirenment generally? Because if
you enter property, you have -- nost people tell you put
a placard in the windowto tell us you got permi ssion to
come in.

MR. LERMAN: It's -- it's different in this
case, Your Honor, because -- in addition to the overlay
t hat 14506 specifically targets identification
requi rements, and -- and for purposes of this case,
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it's -- but | understand --

JUSTI CE SOTOVAYOR: But even if that, if we
didn't have a market participant, why couldn't the State
say: When you cone into the termnal, you just got to
put a little placard in so we know that you're not
par ki ng here overni ght when you've already been unl oaded
or sonething else?

MR. LERMAN: | think you need to | ook to the
particulars of this case, and the -- and the fact is
that the placard requirenment here is codified into an
ordi nance, it's backed by crimnal penalties, and it's
restricting access to a channel of comrerce. Because we
have all those factors here, it has the force and effect
of | aw. \

JUSTI CE SOTOVAYOR: Could the term nal say,
we have a pollution problem and only nodern trucks can
come and unl oad here?

MR. LERMAN:  No.

JUSTI CE SOTOMAYOR: So they have to take
trucks that are too heavy for this crane to lift?

MR. LERMAN: Heavy is a different scenari o,
Justice Sotomayor, because there's an express exception
to the FAAAA for weight and size restrictions. So
Congress carved out a series of exceptions for the FAAAA
for safety requirenments, which gets to part of your

6

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

question, for height and weight and size |limts, for
requi rements pertaining to the transport of
nonconsensual goods and the like. It did not create a
proprietary exception. So a |lot of Your Honor's
concerns may well be covered by one of these other
excepti ons.

But there is no exception for a proprietary
action. |If it has the force and effect of law and it
does not fall within one of the enunerated exceptions to
the statute, then it is preenpted under the terns that
Congress used.

JUSTI CE SCALI A: Even though -- even though
a related statute did -- did make an exception for
proprietary action, isn't that righté The FAAAA?

MR. LERMAN: The ADA

JUSTI CE SCALI A: The ADA.

MR. LERMAN: Yes, that's quite right, and
preci sely because that statute contained an exception
and this Court has recognized that when Congress enacted
the FAAAA, it copied the ADA, and it copied the express
preenption clause, but it -- Congress chose not to
I nclude that proprietary exception.

JUSTI CE Gl NSBURG. Do we know why, why
Congress had a different regulation for ports and for
airfields?
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MR. LERMAN: | don't believe the record --
the legislative history doesn't show why. But Congress
t hought, clearly copied the statute and made the
deci sion not to include it.

So by the terns of the statute, Congress
wrote a statute that preenpts any action with the force
and effect of law, and it chose not to carve out an
exception for proprietary action which, as you say, Your
Honor, was included in the Airline Deregul ation Act.

So that just |ends added force to the
argument that the Act here does not contain an unstated
exception, an exception that Congress has created not
only for the ADA, which is the express nodel for this
Act, but in a host of other statutes\MMere Congr ess
carved out specific exceptions for proprietary actions.

JUSTI CE SOTOVAYOR: Except in Boston Harbor,
we said that there was a presunption in favor of it
unl ess Congress explicitly indicated to the contrary.

MR. LERMAN: Well, Boston Harbor spoke to
express or inplied indication of congressional intent.
Here there is express indication of congressional
i ntent, which is an express preenption provision
dictating the term-- the scope of preenption. And
Boston --

JUSTI CE SCALI A: Boston Harbor was inplied
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preenption, right?

MR. LERMAN: That's correct, Your Honor, it
was i nplied preenption. There was no express preenption
clause to construe, and that |anguage is in the context
of an inplied preenption case. Here, as Justice Scalia
notes, we have an express preenption clause, and we have
a clause that has carveouts for a |ot of things, but it
does not have a carveout for proprietary action. And
that is -- that is the best evidence as Congress has
I nt ended.

This Court has stated, when there's an
express preenption clause, the plain | anguage of the
cl ause defines the scope of Congress's intent. And here
t he plain nmeaning of the cl ause covefs actions as here
t hat are backed by crimnal penalties and inpose
conditions of access to a key channel of interstate
comer ce.

That is the very definition of force and
effect of law. The Port is invoking the full coercive
power of the State to inpose conditions on notor
carriers, and that is exactly what Congress sought to
prevent. Congress sought to prevent State actions that
| npede the free flow of trade or that would result in a
pat chwork of requirements fromjurisdiction to
jurisdiction.
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That is what the Port's doing here. It --
It conflicts with Congress's objectives and it falls
within the text of the statute. And it cannot be saved
by virtue of a market participant exception that, by
Respondent’'s own adm ssion, is untethered fromthe text
of the statute itself for the reasons that we've
di scussed. Congress made quite clear what it wanted to
except fromthe broad scope of preenption, and this
Court has reinforced the breadth of preenption, and did
not include --

JUSTI CE SOTOVAYOR: Do we need to get into
the mar ket exception if we find that this is -- has the
force or effect of law rather than being a private
contract? \

MR. LERMAN:  No. If this has the force and
effect --

JUSTI CE SOTOVAYOR: It's one or the other --
or both, but we could choose.

MR. LERMAN: It either has the force and
effect of law or it doesn't. |If it has the force and
effect of law, it falls within the scope of the express
preenption clause and this Court does not need to
address any of that.

l'd like to turn ny --

JUSTI CE SCALI A: Sonme -- some of the rules
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are okay, though, as you acknow edge, and | guess
there's a second question in the case.

MR. LERMAN: There is. Thank you --

JUSTI CE SCALI A:  You were about to get into
t hat anyway.

MR. LERMAN: | was going to, but thank you,
Your Honor .

JUSTI CE SCALI A: Ckay.

MR. LERMAN: | was going to get to the
second question in the case, which is this Court's
decision in Castle v. Hayes Freight Lines. 1In Castle,
this Court held that -- that a State cannot enforce
ot herwi se valid requirenments through a parti al
suspension of a notor carrier's fedefally granted ri ght
to operate in interstate conmerce.

That is precisely the authority that the
Port is claimng here. The Port is claimng the
authority to suspend or revoke notor carrier's access to
the Port of Los Angeles, the |largest container port in
the United States and a key channel of interstate
commerce. That would affect --

CHI EF JUSTI CE ROBERTS: That matters -- that
matters in your view whether it's a key conponent of
commerce or not. If it's -- if it's a particular
hi ghway, a particular street, you think Castle doesn't

11
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apply in that case?

MR. LERMAN:  Your Honor, M. Chief Justice,
Castl e spoke to partial suspensions of a notor carrier's
right to operate interstate commerce and | think it
cannot be denied that in this case, because of the
nature of the Port, it is -- it would affect a parti al
suspension. | don't think this Court needs to get into
single roads and | don't think there's any reason --

CHI EF JUSTI CE ROBERTS: Well, | think you
have to get into it since | asked you a question about
it.

(Laughter.)

MR. LERMAN: You're quite right,

M. Chief Justice. | don't see any feason to let that
canmel's nose under the tent. If it's a partial --

JUSTI CE SCALI A: O nmaybe you should stop
referring to a key conponent of interstate comerce. It
doesn't matter whether it's key or not, does it?

MR. LERMAN: That's quite correct. It would
affect the partial suspension of interstate commerce, it
woul d seriously disrupt their interstate conmerce
operations. This falls within Castle's exact terns.

And Congress has not --

CHI EF JUSTI CE ROBERTS: So they say there's

this particular road, through a State park or sonething,

12
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that's scenic, and sonetines the trucks drive on the
side of the road and it causes damage to what the
State's trying to preserve, and they have a rule: Look,
I f you do that three tinmes and we warn you, the fourth
time you can't use this road. That is preenmpted?

MR. LERMAN. That is --

CHI EF JUSTI CE ROBERTS: There is another
road not too far away. You've got to use that one.

MR. LERMAN: That is preenpted under Castle.
The conventional fornms of punishnent m ght include the
three tinmes and we fine an individual truck. But that's
what the situation was in Castle. You can't punish a
violation of an otherw se valid regulation through a
partial suspension of interstate conﬁerce. And | think
that would qualify.

And Castle is --

JUSTI CE KAGAN: Castle's didn't say that,
M. Lerman. What if the Court is just saying, we want
to keep unsafe trucks off the road, but we're not
prohi biting you for past violations that you've cured.
All we're doing is keeping unsafe trucks out of our
port.

MR. LERMAN: Justice Kagan, the conventi onal
forms of punishnment include, as we acknow edge, taking
an unsafe truck out of service or denying access. |If --
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if the truck is | eaking hazardous material, the port can
deny access to that particular truck.

The key -- the key problemhere is the
carrier-level suspension of access. And so saying,
because that one truck of the carrier mght be |eaking
hazardous material, we are not going to |let any trucks,
even perfectly safe trucks that don't present any
present -- clear and present safety risk -- into the
port until you fix that unsafe truck.

And that's the authority reserved by the
State in this case, and that is what Castle said is
preenpted. And so we are not denying the authority to
i nvoke what Castle called conventional fornms of
puni shment, which we woul d concede iﬁcludes the -- the
type of punishnment Your Honor's contenplating, but what
it doesn't allowis a -- a suspension of access to a
nmotor carrier as a business entity.

JUSTI CE KAGAN: But why does that -- why
does it have to be truck by truck rather than operator
by operator? Why can't the port say, you know, when we
found a couple of trucks that this conpany uses that are
unsafe, we're just going to keep the conpany off our
prem ses until the conpany can show us that they've
cured all their trucks, that they are a safe operator
now.
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MR. LERMAN: Because that's what Castle
dealt with, Your Honor. And | was going to turn to the
statutory schenme in Castle, which is Castle's decision
was predicated on a statutory schene that gave the
Federal Governnment exclusive authority to grant
interstate comerce permts --

JUSTI CE SCALI A: Does the Federal Governnent
i nspect trucks for safety and --

MR. LERMAN: It has regulatory --

JUSTI CE SCALI A: -- | eaking hazardous
mat eri al s and such?

MR. LERMAN: | don't know that it inspects
it directly, and it has provisions for States to do
that. But the Federal Governnent st{II under 49 U. S.C.
13905 has exclusive authority to revoke a Federal -- a
notor carrier's Federally granted operating authority.

And so there are significant rights that States have to

i npose - -

JUSTI CE SCALIA: Has it ever done that?

MR. LERMAN: | don't know if it's ever done
that, but what it has done is -- is what Castle said,
which is -- is -- there was no reason to -- to deny that

t he conventional forns of punishnent are sufficient to
protect the State's safety concerns, and then if they
are not sufficient there was then and there still exists

15
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a remedy, which is to go to the Departnment of
Transportation and ask them

And that remedy exists to this day under 49
U S.C. 13905. The sane statutory schene that was
present in Castle and animted this Court's decision in
Castle is present today. So if they have a safety
concern, there are ways to deal with it.

They can do what Justice Kagan suggest ed,
which is to deny access to a particular truck. They can
go to the Departnent of Transportation and ask for --
for some type of action. But what they can't do is
assert the veto power that this Court held was precluded
in Castle and in the city of Chicago cases, and that is
precisely the veto power that they afe asserting here.

JUSTI CE BREYER: Can | make a sonewhat --
this is how|l'm seeing the case and there is sone
nystery init to ne and it would affect how I m ght
wite this thing or consider it.

Look, what they want to do is to not have
trucks park in the nei ghborhood on the street, and they
want to put a tag on it. All right. So the second --
you seemto have said what they should have done: You
go to the NTSB and you ask, and they do it. They
approve it or they don't.

And their -- their problemis that they

16
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don't want 40 or 50 States each saying a different
sticker, all right? So then the whole back fills up
with stickers and that's the problem That's the
problem You go explain, et cetera, okay.

But the first part, the parking, it seened
to ne of course they should be able to do that. And
there seens to ne to be a tail or-mde exception: The
authority of the State to inpose highway route controls
or limtations. And if that isn't tailor-mde for this,
| don't know what is, | nmean, | don't know what it's
doing there. And so why has nobody done that?

VWhen | read the |l ower court on that, they
said: Onh, it affects fares and it affects services.
Every route restriction affects fareé and services, you
know? So here | see an exception which seens
tail or-made for what they want to do. | see all kinds
of problems with the proprietary thing. Wat am
supposed to do? MWhat -- what | see as the exception
tailor-made for this isn't in the case.

MR. LERMAN: | think that's --

JUSTI CE BREYER: So what do you suggest?
And it's a question for both sides.

MR. LERMAN: You're right that it's not in
the case, Your Honor. |It's not in the case because the
only issue here was whether it has the force and effect

17
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of | aw, because that's what the court below held. The
court bel ow held that these coul d escape preenption
because the port was acting arguably in part by a
nmotivation for community goodw || .

JUSTI CE SCALI A: You -- you agree with
that -- that that provision would apply? | don't see
that it applies.

MR. LERMAN: | don't know if it applies.
That was going to be the second answer.

JUSTI CE SCALI A: Route restrictions?

MR. LERMAN: | don't think this is a route
restriction. | don't knowif it would qualify, and that
woul d be --

JUSTI CE BREYER: | nean,\you can't say,

don't drive our truck through the neighborhood? This is
residential area, no trucks over such-and-such. If you
can say that, why can't you say do it part of the tine?
Why can't you say -- we're arguing a different question.

| agree it is not --

MR. LERMAN: Not only are we arguing a
di fferent question, | think that gets to -- and | woul d
li ke to answer this question and then reserve ny tinme
for rebuttal if I mght.

But that gets to the "related to" question:
Is that in fact related to rates, routes, and services

18
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with respect to the transportation of property? That
sonetinmes is a nore factual inquiry. But that is not at
i ssue here. The only issue here is whether it can
escape preenption because the Port was arguably
notivated in part by a proprietary concern such as
conmuni ty goodw || .

None of those words are in the statute,
whi ch preenpts all actions that have the force and
effect of law, and they are preenpted on this basis.

And I would like to reserve ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Bash, wel cone.

ORAL ARGUMENT OF JOHN F. BASH
FOR UNI TED STATES, AS ANlCUS CURI AE,
SUPPORTI NG THE PETI TI ONER

MR. BASH. Thank you, M. Chief Justice, and
may it please the Court --

JUSTI CE SOTOVAYOR: Do you think the city
could pass a regulation |ike as Justice Breyer
suggested, that says, stay off residential streets?

MR. BASH. Well, if the city were to pass
that regul ation, they'd have to make out a record that
it either -- it comes within one -- one of the
exceptions. Now, it could have been the safety
exception. The Port argued for that here and the
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district court rejected it on the record after hearing
testi nony about the alleged safety and hazardous cargo
justifications.

They didn't nake an argunent under sizes and
wei ghts. Presumably, they could nake that record.
You'd have to see about the strength of their
justifications. |1'd note that I -- it would probably be
t he case they would have to apply uniformy to trucks of
a given size or weights. Here, they were only going
after drayage trucks, which are a particul ar category of
trucks. | don't know if they could nmake that show ng
with respect to all trucks or if that was their intent
her e.

| would like to turn, if\l could, to Justice
G nsburg's question about the crimnal penalties in this
case. We accept the Port's statenent in their brief on
face value that the crimnal penalties would only fall
on the marine term nal operators. But, |ike Petitioner,
we don't think that makes a difference.

If, for exanple, the State Hi ghway
Comm ssi on said, okay, certain trucks can't use our
roads unless you sign a certain agreenent, but don't
worry, if you don't agree to abide by that agreenent we
won't do anything to you, but we will throw every person
who does business with you in jail.

20
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VWhat ever el se you could say about that
scheme, | think it would be pretty clear that it would
be the act of a sovereign and so it would have the force
and effect of law within the neaning of this statute.

JUSTI CE KAGAN. M. Bash, what would you
think of this case if the crimnal penalties were taken
out of it? In other words, if the Port did this al
t hrough contract, basically said to each term nal
operator, |ook, if you contract with truckers that don't
have this concessi on agreenent, we are going to charge
you a higher price.

So -- so if the crimnal penalties were not
in the case, is there enough here to still make this the
force and effect of |aw? \

MR. BASH. Yes. W think not only is there
enough here, but there's another sort of a bright-Iline
rati onal e before you get into the Boston Harbor sort of
understanding of if this is regulatory or market
participant. And that's the second factor we cite in
our brief, which is we don't consider the Port the
equi val ent of the cenment factory in Reeves, like a
commercial enterprise that you m ght see in the private
mar ket pl ace.

This port authority, like I think virtually
all other port authorities in charge of these mmssive
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container ports, hold land rmuch |ike a hi ghway
comm ssion in trust for the public.

This is not private property ownership. |If
you look at all the different netrics of success the
court of appeals pointed to and the district court
pointed to and | think the port points to in their
brief, they are not bottomline business netrics |ike
shar ehol der val ue and dividends and so forth.

It's economc vitality of the region. [It's
t he number of jobs it brought to the L.A area. That is
not the mark of a commercial enterprise. It's the mark
of a regulatory body. It's sonething a mayora
candi date m ght point to.

CHI EF JUSTI CE ROBERTS: ﬁell, that's not
true. | nean, a commercial enterprise mght want to
attract customers because of its reputation as a -- as a
green conpany, because of its reputation of hiring | ocal
wor ker s.

| think you have too confined a notion of
what's good busi ness.

MR. BASH: | think it's true that Wal-Mart
m ght say: Hey, we don't do business with |abor |aw
viol ators, or we adhere to certain environnmental
practices, as part of a marketing canpaign. But | think
what this Court said in Boston Harbor was that, yeah, a

22

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

private business could boycott |abor law -- | aw
violators too, and, in a sense, the private business
woul d be engaged i n quote-unquote regul ation.

But when the Governnent does that, when the
Governnent uses its special place in society and its
enor mous econom ¢ power to effectively leverage its
power to inmpose regulation, that's -- that's
fundamental ly different, and that is not the Governnment
acting in a market capacity even though, sure, Wal-Mart
or Starbucks could do a simlar thing.

JUSTI CE KENNEDY: Is it part of your
argunment that the city contracts with the port and then
the port contracts with the truckers, but at that point,
the ports are -- are confined in mha{ t hey can do?
There can be really no bargaining between the ports and
the truckers based on what the city has already told the
port?

MR. BASH:. Justice Kennedy, that -- that's
i ke our third order argunent. | mean, our first order
argument is crimnal penalties and just the nature of a
port and -- the Port doesn't contract with the city.
The Port is a departnent of the city, and its menbers
are appointed by the mayor and its revisions to the
tariff are codified in city ordinances. So it's in
every way a part of the city, it's not just a
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contractual relationship.

We think just the crimnal penalties here
and the nature of what a port is. A port -- a
regul atory body that governs a critical part of public
infrastructure is enough to resolve this case. If you
think no, the crimnal penalties don't matter and this
Port is nore |like the cenent factory in Reeves, it's
really just a plain vanilla comrercial enterprise, we do
think the fact that it's | everaging significant econom c
power, that it's the only place in L.A to do this
busi ness, is part of this sort of Gould market
partici pant anal ysis.

JUSTI CE G NSBURG:. M. Bash, how then do you
deal with the problemthat precipita{ed all of this?
Here is a port that's getting lots of conplaints from
t he nei ghborhood people. It wants to expand the port,
it's being thwarted by environnmental suits, so it wants
to go green and it wants to do sonethi ng about the
pollution and the traffic and the hazards fromthe
truck. You're saying that it can't do that?

MR. BASH: W're -- we're not saying it has
no recourse. And | just note parenthetically that the
same could be true of any state highway comm ssion
that's contenplating an expansi on of a hi ghway project.
They could face simlar suits based on environnent al

24

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

conplaints. They could face simlar community
opposition: We don't want these huge trucks com ng
t hrough our nei ghborhood. That doesn't make the decrees
and acts of a highway comm ssion, particularly if backed
by crim nal penalties, acts that |ack enforcenent.
JUSTI CE Gl NSBURG: And how could a port
respond to the conplaints if you're making this -- this
nei ghbor hood around the Port an environnental hazard?
And so we're going to nmake sure that our representatives
vot e agai nst any expansion of the Port.
MR. BASH: To -- to deal with that sort of
effectively political opposition, conmunity opposition,
| think the Port retains a |lot of flexibility under the
statute to address them \
If you | ook at page 90 through 93 of the
Pet. App, it discusses the extensive incentive programns
that the Port established. 35 percent of the drayage
trucks currently serving the Port, or at |east at the
time the district court's opinion was witten, are new
clean trucks that don't have the sane em ssions problem
JUSTI CE BREYER: But wait. Wiy isn't the --
I mean, | thought that the purpose of these
exceptions -- of course cities can have parking
regul ations. O course States and cities can have
regul ations involving trucks as to how and where they
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use the highways and which ones they can't use and which
routes, et cetera. That's the purpose of that

exception, isn't it? | nean, | -- | thought that's what
It was.

And, of course, you're quite right in saying
t hey should have to do it uniformy. It says based on
size and weight. Okay. Fine. What's the problemwth
that, that |'m not seeing?

MR. BASH. | took Justice G nsburg's
guestion to be addressing a slightly different point.
The exceptions are for things |like safety, hazardous
cargo --

JUSTI CE BREYER: No, no, it says, "The
authority of a state to inpose highméy route controls or
limtations based on the size and wei ght of the notor
vehicle or the -- or hazard -- or hazardous nature."

And it's size and wei ght, hazardous nature. | nean,
isn't there roomin those words to include environnental
consi deration?

MR. BASH. There -- there may be. It's
obvi ously an issue that hasn't been briefed in this
case.

JUSTICE SCALIA: | don't think there is.

You think there is? He's saying that you can answer
questi ons.
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JUDGE BREYER: | -- | nyself don't know

JUSTI CE SCALIA: Seens to ne the answer is
no.

MR. BASH: But | -- | just wanted to
enphasi ze for Justice G nsburg, though, that there are a
| ot of things that ports and other -- other nunicipal
entities can do to address environnental concerns. And
t hey' ve been done in this case.

It is the replacenent of these trucks, which
was done through a subsidy and incentive programthat's
remarkably simlar to the one this Court blessed as
mar ket participation in Hughes that allowed these
extensive em ssion reductions that the Port's seen.

That sort of direct participation in\the mar ket has all
t he hal |l marks of what we don't have here. [It's not
enforced through crimnal penalties. It's not the --
the Port acting as a regulator of this public
infrastructure. |It's actually entering the drayage

mar ket and purchasing trucks, effectively becomng a
part owner of the truck.

So | do think that the Port has extensive
authority to address environmental concerns within the
confines of this preenption statute.

The Chief Justice asked about the Castle
question, whether it matters or what if you just didn't
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want a road or what's the size of it?

| will say that the court in Castle seened
to think it nmade a difference, the sort of size of the
I nposition, but | don't think it needs to nake a
di fference anynore because we have a direct preenption
statute.

We think that the logic of Castle applies
not only in the context of the licensing schene that has
changed but was effectively in place during Castle, but
under Section 14501(c) itself. 14501(c) says States
can't pass regulations that relate to prices, routes,
and services, but it also gives States safety exceptions
and so forth. And there needs to be a reconciliation of
t hose two provisions.

| think we'd all agree that if a State -- if
a truck commtted two safety infractions, you couldn't
say, well, now we're going to regul ate your prices,
routes, and services as punishment for that infraction.
This -- the framework we've set forth in the Castle
portion of our brief I think is a reasonable
reconciliation of the State --

JUSTI CE SOTOVAYOR: So you -- do you think
that a statute that says if you' re trucking conpany
operator and you have three violations of X safety
regul ations, you just can't use our highways because we
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don't trust you, is that okay?

MR. BASH. No, that's certainly not okay.
We think that fails under both the holding of Castle and
just under the current expansion provision, which is
maybe the easier way to do it.

JUSTI CE SOTOVAYOR: Why? Why isn't it a
standard fact that States and cities use to stop people
fromrepetitive violations to tell them if you keep
doing this and don't renmedy what you've done, we're just
not going to let you do X, Y, and Z? Wy wouldn't the
safety violate --

MR. BASH: Well, it should be clear at the
outset that we're not tal king about people; we're
tal ki ng about notor carriers as an oﬁgoing enterprise.
So we're not saying an individual can't have their
|l i cense revoked.

Are you finished with the question?

CHI EF JUSTI CE ROBERTS: Finish your answer.

MR. BASH. But nore broadly, we think the
Federal regulatory scheme in conmbination with this
preenption provision just bars States fromtaking
certain actions that would affect the interstate
operations of notor carriers.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

29

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

M . Rosent hal ?

ORAL ARGUMENT OF STEVEN S. ROSENTHAL
ON BEHALF OF THE RESPONDENTS

MR. ROSENTHAL: Thank you,

M. Chief Justice, and may it please the Court:

At issue today are two provisions contained
in a contract between comrercial actors. They set forth
condi ti ons under which drayage trucks can enter the
nonpublic portions of the Port, and they are
i ndi stingui shabl e, indistinguishable from contract
provi sions that private parties routinely inpose on
t hose who seek to enter their property. In our view,

t he FAAAA does not deal with contracts, and it doesn't
deal with the right of |andowners to\condition t hose
seeking entry into their Port.

JUSTI CE SCALI A: \What exception do you
appeal to? There are a nunber of exceptions there.

MR. ROSENTHAL: What --

JUSTI CE SCALI A: \What exception are you
appealing to fromthe -- fromthe preenption provision?

MR. ROSENTHAL: Your Honor, ny first -- ny
first exception is the actual force and effect of |aw
We do not believe --

JUSTI CE SCALIA: Well, that's a different
poi nt, but -- but you're -- you're talking about, you
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know, an exception for private contract operations as
opposed to public matters.

MR. ROSENTHAL: We're --

JUSTI CE SCALIA: There are exceptions to the
preenption and that is not one of them And other
statutes do have exceptions for -- for commerci al
operations or private operations. This one doesn't.

MR. ROSENTHAL: Wth -- with due respect,
the statute says "law, regulation, or provision having
the force and effect of law." That's a -- that's
sonet hi ng which applies to the general public. W
submt that what we are calling the market participant
exception, what it is generally congruent with, what is
meant by Congress by the tern1"force\and effect of law "
The Sixth -- the Fifth Circuit in Cardinal said that the
mar ket partici pant anal ysis should informwhat is neant
by force and effect of law. We're not --

JUSTI CE SCALI A: Do market participants
| npose civil and crim nal penalties?

MR. ROSENTHAL: Ah. I think --

JUSTI CE SCALI A: Ah. Yes.

MR. ROSENTHAL: The answer is no, but |
think the crimnal penalties is a red herring in this
case, and if you will --if you'll just indulge ne a
noment, the concession agreenent everyone concedes does
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not include any crimnal penalties. The tariff which
applies to the marine term nal operators, yes, it
contains a crimnal penalty, but the crimnal penalty is
not included in this tariff against the marine term nal
operators. It's intended for other purposes.

We have no recollection of a cargo operation
ever having had a crimnal penalty. Yes, it's in there,
there is a m sdenmeanor penalty but it applies to people
i ke trespassers, people who performtraditional
crimnal acts.

There is evidence in the record. | asked
the director, the deputy director of the Port, how do
you enforce these requirenents, and his answer was,
primarily through our | ease contract: Cbvi ously, we
don't want to do away with the -- with our |essor, but
there is no indication, and there is no fact on the
record that these crim nal penalties which our opponents
keep dredging up are ever used agai nst MIO s.

JUSTI CE SCALI A: |s that how we deci de these
things? When there is on the books a crimnal penalty
that can apply to everybody, do we let the State conme in

and say: Oh, you know, no harm no foul because it's on

t he books but we -- we don't really use it. Well,
don't know -- | don't know that we do that. |If it's
there, it's a crimnal penalty, and if -- if the
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condition of -- of -- of you're being able to inpose
these limtations is that you not have crim nal
penalties, there is a crimnal penalty.

MR. ROSENTHAL: Justice Scalia, first of
all, the direct crimnal penalty doesn't apply to the
truckers at all.

JUSTI CE SCALI A: Okay.

MR. ROSENTHAL: So the argunent is, this is
an indirect effect, and what I'mtrying to argue is the
indirect effect is not crimnal in nature. Yes, there
is a crimnal provision. But |I'm saying as a practical
matter, crimnal penalties aren't used indirectly to
enforce this prohibition.

CHI EF JUSTI CE ROBERTS: ﬁEII, but like a | ot
of crimnal penalties, that's the whole point. They
keep people fromdoing crinmes. It doesn't seemto ne to
be very probative to say we've never had to throw
anybody in jail or we never had to prosecute anybody
crimnally. They have a coercive effect that a private
operator cannot avail itself of.

MR. ROSENTHAL: But, M. Chief Justice,
usual ly crimnal penalties apply to the public. The
reason |'mbringing this up is we have an entirely
separate and nmuch nore robust relationship with our own
tenants through the |lease. The lease is the way this is
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enforced. Crimnal penalties -- no MO thinks for a
second about the crimnal penalty. They think about the
contractual relationship.

And that's an inportant point here because
what we're tal king about and what's central here is the
managenent of |and which we own, which we will not,
underscore "not," be able to grow and devel op unl ess we
have some nodi cum of control. And we are not talking
about expansive control here, but some nodi cum of
control over who enters our | and.

Let me make one additional point which I
think is terribly inportant. The owner of land -- the
owner of |land has to have sonme control of the type which
ATA and the Governnent says we can't\have control over.
Il will give you a sinple exanple where we cut a hole in
our fence and say the trucks can cone in, you can cone
in on Navy WAy but you can't conme in on Prospect Street.
That under a strict definition of the statute would be
prohi bited to us. But you can't prohibit a | andowner
from saying: You ve got to identify yourself.

JUSTI CE BREYER: Well, that's why the route
regul ation thing is the exception. But the State of
California decides --

MR. ROSENTHAL: But we're not acting --

JUSTI CE BREYER: Pardon nme. | know you're
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not. The State of California decides: Here's what we
have: A State public utilities comm ssion which issues
atariff, and what the tariff says is anyone who
contracts with a person in this State, a property owner,
to nove his goods and services, cannot charge |ess than
$30 a pound. All right? Plainly preenpted.

And your case differs because?

MR. ROSENTHAL: M case differs because we
are not dealing directly with rates, routes or services.
We are not regulating. W are --

JUSTI CE BREYER: You're saying it falls
outside the definition of "routes."” Well, that argunent
is not in front of us. | nmean, | thought we were
conceding here it falls within the définition of routes
or rates or services.

MR. ROSENTHAL:  No.

JUSTI CE BREYER: The parking regul ation --

MR. ROSENTHAL: That question was --

JUSTI CE BREYER: Well, if it doesn't fall
within, then I'"mnot sure what we're tal king about,
because | thought the problemwas that it does fall
within the rates, routes and services, and then the
question is, is there proprietary exception, et cetera.

MR. ROSENTHAL: Well, the -- the answer --
our position is that even if it is rates, routes and

35

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

services, that what we are doing is not regulation, that
this is proprietary.

JUSTI CE BREYER: That's why | asked you, and
how does it differ fromthe hypothetical | just put.

MR. ROSENTHAL: | think -- I think -- it
differs fromthat because we're not prescribing any --

If we are describing -- if we are prescribing it, it's
i nherent within our ability to access our particul ar
| and.

JUSTI CE KENNEDY: You are saying that you
can do by contract what you cannot do by regul ation.

And | don't understand that argunent when there are
crimnal penalties that attach to the breach of the
contract. \

MR. ROSENTHAL: But, Justice Kennedy, |let ne
say again, there are no crimnal penalties that attach
to the breach of the contract. It is purely a contract.
The renmedies are purely civil. Even our other side in
their argunment has conceded there are no crimna

penalties to the breach of the concession agreenent.

JUSTI CE SCALIA: |I'mnot sure that's
crucial. You think a state can say nobody's going to
cone on our highways until it signs a contract? OCkay?

These hi ghways belong to us, they are State | and, and
anybody who wants to ride on the highways, you have to
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enter a contract with the State. And that's going to
get around this Federal statute?

MR. ROSENTHAL: No, no, no. Justice Scali a,
there is a critical distinction here. The roads, the
bri dges, the parks are open generally to the public.

There is a difference between that and the private part

of the city hall. For exanple, we restrict who cones
into the garage under the city hall. W restrict who
cones - -

JUSTI CE SCALIA: Okay. It's a highway only
for trucks. It's a truck highway. Okay? |It's
specially reinforced and everything, but you have to
enter a contract with the State in order to drive your
truck on this highway. And that's okay?

MR. ROSENTHAL: But we're not -- we're not
dealing with that hypothetical.

JUSTI CE SCALIA: | know we're not. That's
why it's a hypothetical.

MR. ROSENTHAL: But there's a difference,
and let ne give you the difference, Justice Scalia. And
that is in this particular case we are dealing with a
busi ness, a commercial enterprise. And | think the
appropriate standard which we would contend controls
whet her force and effect of |aw, narket participant
applies, is whether this was an action taken, reasonably
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taken to deal with a genuine commercial interest of the
Port .

JUSTI CE SCALI A: Ckay. The State makes
noney on this truck highway. It's a noney-maker, okay?

MR. ROSENTHAL: No, no, we're not --

JUSTI CE SCALI A: And that nmakes it okay?

MR. ROSENTHAL: No. W are not prepared to
concede that nmaking noney is sufficient, taxes are
sufficient. W have findings in the district court here
that this was undertaken to advance a commerci a
obj ective, that commercial objective being to allow the
port to grow. This -- the city undertakes regul atory
activities.

It runs a police departnént, it runs -- it
runs a fire departnment, public works. It does, in the
case of the city of Los Angeles, run three enterprises:
A port, an airport, and a power and water departnent.
That is substantively different than running the public
roads and the bridges.

And we believe what's critical to this
anal ysi s and what we have extensive findings fromthe
district court is that this was run as a business, |ike
the cenment plant, |like the Boston Harbor. Boston Harbor
| think I would posit is far closer case, it seens to ne
t han what we're dealing with here, which are marine
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term nal s.

But nonet hel ess, in Boston Harbor this Court
hel d that the regulation of who could work in Boston
Har bor, the circunstances fell within the market
partici pant doctri ne.

JUSTI CE SCALIA: It was inplied preenption
I n Boston Harbor. Here you have an express preenption
cl ause whi ch contains exceptions, and anong those
exceptions is not the running of a commerci al
enterprise, even though that is made an exception in a
number of other Federal statutes, Federal preenption
statutes. That's a very high hill for you to clinb,
relying solely on the fact that you are a conmmerci al
enterprise. \

MR. ROSENTHAL: It's not the only thing,
Justice Scalia, I"'mrelying on. |I|I'malso relying on the
| anguage whi ch Congress put in, which are words of the
limtation, which is force and effect of |aw

I f Congress had not -- had said any
requi rement by the Port, any requirenent by a city
what soever, | believe we'd have a cl oser case. But
they're only tal king about things which have application
to the general public.

We submt that force and effect of |aw
al nost invites a market participant anal ysis.
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Let nme al so respond to your point about the
ADA, the Airport Deregulation Act. The reason there is
alimted exception for airport proprietors, as this
Court has held, is because there was a | ongstandi ng
I ssue about airports being able to inpose restrictions
about noi se pollution on surrounding comunities.

Congress was well aware back in the 1970s,
when this statute was enacted, of that controversy and
they wanted to preserve of the existing rights of
airports. There is no conparable controversy with
respect to truck ports or ports or the Governnent that
was ongoing in 1994 when this particular statute was
adopt ed.

But | et nme point out that\ what did -- did
occur in 1994 was that Congress was witing against the
backdrop of this Court's decision in the Boston Harbor
case, in which Congress was told that in the absence of
sonet hi ng express, which says that a city or State can't
manage its own property when it pursues its proprietary
interests, that there would not be inferred -- not be
inferred -- a restriction on a State's power to manage
Its own property.

So, unlike the situation when the ADA was
adopt ed, when the FAAAA was adopted in 1994, there was,
we submt, a background principle, which this Court had

40

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

enunci ated earlier, that there was a presunption that

our proprietary powers were to be preserved.

If -- if | can, I'd like to go on to the
Castle argument as well. Qur point -- we nake three
different points in Castle. First of all, our position

is that the Castle decision was predicated upon a very
specific statutory regime that existed in -- under the
Federal Motor Carrier Act of 1935.

Justice Black specifically noted the details
of that statutory reginme, which included certificates of
conveni ence and necessity, very precise rules under
which trucks were to operate within -- within the United
St at es.

That regi me has died. D{ed several decades
ago. And we would submt that the Castle doctrine as it
exi sted died with that regine.

JUSTI CE KAGAN: M. Rosenthal, could I
i nterrupt you for a second and just make sure |
under st and what your policy is? Who do you exclude from
the Port? What trucks -- what trucks or what trucking
conpani es do you excl ude?

MR. ROSENTHAL: Well, in fact, we don't
excl ude anybody fromthe Port. W sinply ask that those
trucks that cone on to port property sign a nonexcl usive
concessi on agreenent which agrees to certain conditions.
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So drayage trucks that come on, on a regular
basis, have to sign these conditions. W would point
out that people who operate at our Port intermttently
can get day passes. And generally speaking --

JUSTI CE SCALI A: What -- what if they
viol ate those conditions? | nmean, that's -- that's
where the -- that's where the shoe pinches. What if
they violate those contractual conditions? Then do you
exclude only the truck that violates it, or do you
excl ude the whol e trucki ng conpany?

MR. ROSENTHAL: Well, we -- we -- there's a
gradation of remedies. W don't -- we have -- we have
generally not excluded or revoked. Generally, what
we' ve done is tried to get conpliancé. There are --
there are penalties, there are nechanisns of a
contractual nature which are used.

Those are the principal --

JUSTI CE SCALIA: What's the ultimte?
What's the ultimte? You've tried everything el se and
you whack themw th a big penalty.

VWhat is that?

MR. ROSENTHAL: In -- in cases involving
fraud, crimnal penalties of a continuing nature, we can
suspend or revoke their right to conme on to the
property. That's the ultimate. But -- but -- and this
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deals with the Castle argunment --

JUSTI CE KAGAN: And -- and not just the
nonconpliant trucks, but the entire operator who are
havi ng some nonconpliant trucks, is that correct?

MR. ROSENTHAL: Again, we -- this -- there

hasn't been this experience of -- of having to revoke
and -- and suspend in cases |ike what you're descri bing.
There are -- for exanple, there has been revocations

when an LMC has not had the insurance it's required, but
that applies to all of their trucks.

JUSTI CE KAGAN.  Well, if you're saying there
isn't that experience, | nmean, could -- are you in a
position actually to represent that you woul d not
excl ude anythi ng except nonconpliant\trucks?

MR. ROSENTHAL: There -- there hasn't been
t he experience. What we said before is that the
severest penalties are intended for severe continuing
of fenses. And our position is that, given the fact that
t here are reasonabl e applications of the revocation --
of the suspension requirenment, given the fact that ATA
has | aunched a facial attack on our regulation, that it
wll be sufficient tine to deal with an as-applied
Cast | e.

If Castle survives and this Court --

JUSTI CE BREYER: There are three reasons,
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and the first one, | -- I'mnot sure why it wouldn't
survive in a policy of deregulation if it seenmed to
apply a fortiori, or equally, but I don't want to argue
that with you.

| want to be sure | have the second and

third.

MR. ROSENTHAL: Yes. Let nme -- let nme give
you -- let me give you ny -- the three.

First, we don't believe Castle continues.

JUSTI CE BREYER: But what is the second and
third?

MR. ROSENTHAL: Second -- second argunent --
second argunment is that even under the Castle regine,
all Castle tal ked about is going -- éllomﬂng a truck to
go up to a custoner's property line, that -- that a
certificate of convenience and necessity never gave
anyone perm ssion to go into Wal-Mart or anything el se.
And that's what we're tal ki ng about here.

And thirdly, our position is that given this
is -- this being a facial attack, given the fact that we
believe that there are | awful applications of -- of the
revocation to ongoing continuing violations, which is,
frankly, the only -- | can't make a representation --

JUSTI CE SCALI A: 1've never heard of this
doctrine. This is a facial attack to a contract? |Is
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that it? | mean, you --
MR. ROSENTHAL: Well, but -- it's a -- it's
a facial attack to -- it is. It's a facial attack to a

contract. We don't believe that it applies to our
contract at all.

JUSTI CE SCALI A: We have to attack this
contract provision by provision, or application by
application?

MR. ROSENTHAL: But -- but they're arguing
t hat our contract is tantanmount to a | aw

CHI EF JUSTI CE ROBERTS: Right. And |'ve
heard of facial attacks to crimnal statutes.

MR. ROSENTHAL: Right. And -- but they are

attacking this renmedy to -- they've -- they've --
talking -- they are attacking this on -- on its face and
saying that no application of this provisionis -- is an
excepti on.

JUSTI CE BREYER: And what's the one that
woul d be? G ve ne the exanple that you' re thinking of
where, given Castle --

MR. ROSENTHAL: Yes.

JUSTI CE BREYER: -- and its applications, it
woul d be --

MR. ROSENTHAL: \Where -- where a truck is in
continuing violation, a conmpany is in continuing
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violation of a safety restriction.

JUSTI CE BREYER: All right. Now, how
does -- how -- how would that differ from Castle?
Because what Castle was concerned about was a State that
has a perfectly lawful regulation, and it's viol ated,
then the State as the remedy excludes the truck fromthe
St ate.

MR. ROSENTHAL: Because --

JUSTI CE BREYER: That's what it's concerned
about. And it didn't say anything about accepting very
serious violations, i.e., continuing ones. The reason
was the need for interstate regulation of an interstate
enterprise. And that was the reasoning. Leave it to
the 1CC, a fortiori, where it's deregiul atory policy, but
| eave that to the side.

| want to know your best case in that one,
and | don't see the exanple yet.

MR. ROSENTHAL: Let nme -- let me try to
respond, Justice Breyer.

| think if one reads the opinion in Castle,
Castle dealt with a past violation, not a continuing
violation. The record in that case didn't deal with
the -- and | think the words of the -- Justice Black
said that would be a different case, that there would be
a right to exclude a continuing violation.
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JUSTI CE SOTOMAYOR: Could | just go back,
because --

MR. ROSENTHAL: You certainly may.

JUSTI CE SOTOVAYOR: -- the theoretical
gquestions. The agreenent requires the operators to have
of fsite parking.

MR. ROSENTHAL: Yes.

JUSTI CE SOTOVAYOR: All right? It has to do
that for a reason. It neans that if its trucks don't
use that offsite parking, that the operator is in
default? |Is that the City's position?

MR. ROSENTHAL: If -- if it does, it submts
an off-street parking plan for all of the trucks which
are registered to go onto the proper{y, and it has to
agree to keep those trucks in the off-site parking.

If it breaches that agreenment, it's treated
as a breach, and we --

JUSTI CE SOTOVAYOR: | just wanted to nake
sure. What you're saying is if trucks park anywhere
el se, then the operator's in violation of the agreenent.

MR. ROSENTHAL: That -- that's correct.

JUSTI CE SOTOMAYOR: All right. Wth respect
to the placard, as | read the provision it says you have
to have the placard comng in and going out. Is this
| i ke one of those parking placards that people can affix
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tenmporarily or does it have to be a permanent?

MR. ROSENTHAL: No, it does not have to be
permanently affixed to the truck.

JUSTI CE SOTOVAYOR: Well, how does that help
you? Meaning to --

MR. ROSENTHAL: Well, there were -- we -- we
provide themif they want a sticker they can put on
their truck, but we don't require it. W just give them
the words. And nost trucks, in fact virtually al
trucks of this type, have a -- have a frame on the
out si de where they tenporarily put plaques, for exanple,
at tinmes when they are carrying hazardous materi al s.

You probably have seen that col or design on the side.
Those are tenporarily affixed.

So if a trucking conpany, an LMC, wi shed to
just put the plaque on as it's crossing the gate and
take it off when it's leaving the gate, it's -- it's
fully lawful to do that under our restrictions.

Most of them just |eave -- leave it on, but
that's not required. The plaque is only required as it
enters, while it's on Port property, and when it |eaves,
as it |eaves.

JUSTI CE SOTOVAYOR: So how is the public
going to use that plaque?

MR. ROSENTHAL: \What ?
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JUSTI CE SOTOVAYOR: How is the public going
to use that? The public hangs around the Port as it's
| oading to call in conplaints?

MR. ROSENTHAL: There are -- there are --

there are nenbers of the public include also the people

who are on -- at the MIO, also other truckers. The
purpose of it is essentially to provide a -- a renedy to
notify from people who are on the Port, and -- and al so

to act essentially as a notice to the drivers in the

trucking conmpany that if they are violating the rules,

there -- people know there's a phone nunber they can
call. So it acts -- it has a certain enforcenent
ef fect.

My point --

JUSTI CE GI NSBURG. Would you clarify --
woul d you clarify what the -- what happens when there is
an infraction? Say three trucks. Is it right that you
can suspend until the infraction is cured, that you can
suspend all of that operator's trucks?

MR. ROSENTHAL: We -- we are -- there has
been very little practice, Justice G nsburg, under that,
but basically our enforcenment where there have been
vi ol ati ons has been to ban the particular truck in
question, not the entire LMC. -

JUSTI CE G NSBURG. But you could do the
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other. See, I'"'m-- what -- what are -- is it -- is it
just a matter of grace that you will say: Well, we'l
require themto fix those two trucks and all the others
can travel? O could you say: Until you fix those two
trucks, none of your trucks conme through?

MR. ROSENTHAL: We -- we have built in a
gradation. | nean, it's not purely a matter of grace.
We classify things as mnor violations and nmaj or
vi ol ati ons.

JUSTICE GINSBURG. Let's say it's a mgajor
vi ol ati on.

MR. ROSENTHAL: If it were a major violation
i nvol vi ng sonething we believe was systemic within the
LMC, the -- the -- not the regulatioﬁ, but the
concessi on agreenent would | eave the possibility that we
coul d revoke or suspend until the problem was corrected.
But -- but --

JUSTI CE GI NSBURG: And how about after it's
corrected? The Governnent then says there's sone
uncertai nty about that, whether you --

MR. ROSENTHAL: We have -- we have never
enforced it that way. | nean, the enforcenent -- we
haven't used revocation; we haven't used suspensi on.

And generally speaking, our intent has been, as we
stated in the [ower court and as we stated repeatedly,

50

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

to use this for continuing violations. But we are
really tal king about future actions because revocation
and suspensi on have not been conmon.

Let ne conclude by nmaking two points here.
Number one, this Port undertook these actions as a
reasonabl e and genui ne response to the needs to build
and grow a port. If we are prohibited from taking what
are substantively limted actions to control trucking,
then essentially we're going to be in a posture in which
this Port will be disabled by its surroundi ng conmunity
from doing what it needs to do to conpete.

Secondly, we submt you cannot be the
owner - proprietor of property w thout having sone control
over the conditions under which ommef -- under which
i nvitees, business invitees, come onto your property;
that this statute of Congress was not intended to
constrain that property interest.

JUSTI CE BREYER: Make -- nmake this argument
preci sely and substitute for "port authority" the words
"city of San Diego," okay? And -- and you'd be still
right. | nmean, what's bothering ne is, | -- | don't
know you' ve got the right one. So -- so if we decide in
your way, what we've done is distinguish precisely the
sanme situation, you fromthe city of Los Angeles, sinmply
because of the nmethod they have of governnentally
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regul ating the port.

MR. ROSENTHAL: No. | disagree --

JUSTI CE BREYER: \Why?

MR. ROSENTHAL: -- Justice Breyer. |It's not
because we're -- we have support as the proprietorship.
It's because these actions were commercial in nature.

JUSTI CE BREYER: All right. | see.

MR. ROSENTHAL: These -- the port is
operating as an enterprise not because it has the | abel
"enterprise,"” but because this is a business and as a
busi ness we should be entitled under even-handedness to
do what a Wal-Mart or any other conpany could do to
enabl e us to prosper, grow, and nurture our business
enterprise. \

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Lerman, you have 4 m nutes.

REBUTTAL ARGUMENT OF DANI EL N. LERMAN
ON BEHALF OF THE PETI TI ONER

MR. LERMAN: Justice Scalia, the crimna
penalties are not a red herring. Rowe nakes clear that
you can't circunvent the Act by --

JUSTICE SCALIA: | didn't say they were a
red herring.

MR. LERMAN: | know you didn't, Your Honor.
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| was referring to M. Rosenthal's argument that -- in
response to a question. You did not say they were any
ki nd of herring and they're not.

Justice Breyer, in response to your
gquestion: Rates, routes and services are not at issue
in this case. The only issue is whether they have force
and effect of law. That's the only issue before this
Court. The court below said they lack -- they fel
outside the scope of the statute because of the
proprietary nature.

M. Rosenthal talked a | ot about the
commercial notivations, but the statute doesn't speak to
commercial notivations. The statute speaks to actions
with the force and effect of |aw. Tﬁese have the force
and effect of |aw and are preenpted on that ground.

M. Rosenthal said Castle has died. Castle
Is still alive. The statutory schenme that fornmed the
basis of this Court's decision in Castle remain to this
day in Title 49 of the U S. Code, and that was the basis
for the decision then, and it's the basis today.

Justice G nshurg, the concession agreenents
gives the Port unfettered discretion to determ ne
whet her or not to suspend or revoke access. |In this
Court's city of Chicago cases, the fact that the city
claimed at | east sone power to deny a license or access
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to interstate comrerce was sufficient and it's
sufficient in this case.

Thank you.

JUSTI CE G NSBURG. But | thought there --
there was a representation made that they toe the |ine
t hat the governnent draws. That it, they can say: No
access as long as you have trucks in your fleet that
don't conply. But once you' ve gotten your fleet in
order and you are in conpliance, then we can't punish
you for having wongs in the past by saying you're --
you' re suspended.”

That -- that's the position that the
governnment is taking, and | take it you don't agree wth
t hat . \

MR. LERMAN: | don't agree and | think
counsel said right here that they reserve the authority
to suspend access for past or ongoing violations, and
that runs afoul of Castle under its plain ternmns.

If there are no further questions?

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(Wher eupon, at 12:16 p.m, the case in the

above-entitled matter was submtted.)
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