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PROCEEDI NGS
(11: 05 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
next in Nunmber 99-8576, Paul dover v. United States.

M. Waldman. M. Wal dnan, after reading the
briefs it seens to ne that the Government has pretty well
conceded the question presented here, and is asking for
af firmance on alternate grounds. Now, we don't decide
cases on the basis of concessions, but you m ght be well
advi sed to save a good deal of time for rebuttal.

MR. WALDMAN.  Thank you, Your Honor.

ORAL ARGUMENT OF M CHAEL L. WALDIVAN
ON BEHALF OF THE PETI TI ONER

MR. WALDMAN. M. Chief Justice, and may it
pl ease the Court:

In this case, the district court and then the
court of appeals concluded that an additional 6 to 21
nmonths in prison caused by counsel's deficient performance
was not sufficiently significant to satisfy the prejudice
prong of the ineffective assistance of counsel standard.
We believe the |lower court's attenpt to transformthis
Court's prejudice analysis under Strickland into a
requi renent that defendant show a significant increase in
their termof inprisonnment is msplaced. This Court
shoul d reject a significant prejudice test as inconsistent
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with Strickland and this Court's prior treatnent of the
prejudice test, as inconsistent with this Court's prior
hol ding in Argesinger v. Hamin that the right to counsel
applies where any termof inprisonnent is inposed, and
because a significant prejudice test is unworkable and
unfair.
Also in this case, as M. Chief Justice has
not ed, the Governnment agrees with G over on the basic
i ssue that the Seventh Gircuit's significant prejudice
test is incorrect. The Government, however, raises a host
of alternative grounds for affirmance in its brief on the
nerits. Because these new Government argunments were not
rai sed by the Governnent in the court of appeals, not
addressed by any |ower court, not enconpassed within the
guestion presented in the petition for certiorari, and not
per suasi ve even when exam ned on their own nerits, this
Court should not reach these new argunments, but should
| eave themto the |lower courts to be addressed on remand.
QUESTION: Wuld it also be open to the | ower
court on remand to reassess its initial position on
G over's leadership role if it knew what it knows now
about the -- that the Seventh Crcuit's test is
incorrect? Could the sentencing court then say, but we
didn't give extra points for |eadership |ast tine around,
now we want to reassess that and give himthe extra
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poi nt s?

MR. VWALDMAN:  Your Honor, | think the issues as
to what argunents have been wai ved, what argunents -- by
t he Governnent or by M. G over, whether to do a
recal culation is sonething that woul d have to be sorted
out by the Seventh Grcuit, and | think that is one of the
very reasons why remand to the lower court is appropriate
in this case.

In Strickland v. Washington, this Court
established the prejudice prong for denonstrating
ineffective assistance of counsel. It stated that a
def endant nust show that but for counsel's unprofessional
errors the results of the proceedi ng woul d have been
different. |In numerous decisions since Strickland, this
Court has quoted and adhered to this difference in result
| anguage from Stri ckl and.

The court of appeals erroneously derived the
significant prejudice test by msreading this Court's
decision in Lockhart v. Fretwell. The circuit court
m sinterpreted Lockhart v. Fretwell as nodifying the
normal Strickland test by purportedly adding a new, nore
rigorous prejudice requirenment. Last term in WIllians v.
Taylor, this Court rejected the proposition that Lockhart
has announced a new hi gher standard for show ng prejudice.
This Court in Wllianms reiterated that Strickland' s
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difference-in-result test remained the standard to be
applied in virtually all cases. WIIlianms enphasized that,
inits owm words, a nere difference in outcone was
sufficient to satisfy the prejudice prong. Here, M.

G over's counsel's ineffective performance led M. G over
to receive an additional 6 to 21 nonths in prison, clearly
a difference in outcone.

We al so believe that this Court should be gui ded
by its decision in Argesinger v. Hamin. There, the Court
hel d that any term of inprisonnment, no matter how short,
inplicates the constitutional right to counsel
Consi stent with Argesinger and its progeny, this Court
should not tolerate 6 to 21 nonths of undeserved
i mpri sonnment caused by the ineffective performance of
counsel

Furthernore, as the Governnent itself notes in
its brief, a significant prejudice test is unworkable.

One sees this problemin the decision of the district
court below, where the district court struggled to figure
out whether 6 to 21 nonths in prison was sufficiently
significant. Although the court of appeals has enpl oyed
the significant prejudice test for a nunber of years, it
remai ns uncl ear whether the significant increase in
sentence refers to sone percentage change, sone absol ute
nunber of nonths, or sone other factor.

6
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For exanple, if significance is nmeasured in
of fense |l evels, as some courts have stated, the two
of fense |l evel s such as occurred in M. dover's case, a
t wo- of f ense-| evel change can be as nmuch as 8 or 9
additional years in prison in sone cases, depending on the
crime and the characteristics of the offense.

QUESTION: M. Waldman, is your client stil
i ncarcerated? Does this case affect his actual
i ncarceration?

MR. WALDMAN:  Yes, Your Honor. He has served
approximately 5 years of his term but he has another 13
nmont hs renmai ning, so a favorable result on a section 2255
notion would allow himto be rel eased.

We don't believe that one can seriously argue
that 8 or 9 additional years inprisonment which are
undeserved, and caused only by counsel's errors, can ever
be considered insignificant. Mreover, we would nake the
nore basic point, the point which we believe lies at the
core of Argesinger, of Strickland, and the right to
counsel cases, which is that any term of inprisonnent
whi ch is undeserved and resulted froma | ack of effective
counsel cannot be permtted to stand.

Turning to the new argunents in the Governnment's
brief on the merits, although now agreeing with M. d over
that the lower courts erred in applying a significant
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prejudi ce test, the Governnment goes on on its brief on the
nmerits to raise a variety of new grounds for affirmance.
The Governnent argues that M. d over's counsel did not
performdeficiently at all. The Government now argues
that the WIlson case requiring groupi ng of fenses such as
M. Gover's, that that case was wongly deci ded by the
court of appeals and should be overruled by this Court.

Finally, the Government now argues that
correctly recal cul ated under Wlson, inits view, M.

G over's sentence woul d actually be increased. However

t hese alternative grounds were not properly raised
previously in this case, and should not be addressed by
this Court in the first instance. First, these various
Government arguments were never presented to the court of
appeals. The Government argued only one issue in the
court below, that 6 to 21 additional nonths in prison did
not satisfy the significant prejudice test established by
the Seventh Crcuit, and we attach, in our -- as Appendi X
A to our reply brief, the Governnment's brief to the court
of appeal s.

QUESTION:  Well, the Governnent -- you, of
course, were appealing against the decision of the
district court, were you not?

MR. WALDMAN:  That's correct, Your Honor.

QUESTION:  And so how nuch is the Governnent
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expected -- as an appellee, how many of these things do
you expect it to raise, when you' re appealing?

MR. WALDMAN:.  Wel |, Your Honor, they obviously
had the right to rai se whatever argunents they wanted to
affirmthe district court below, alternative grounds for
affirmance at that court. Qur position is not that they
were -- it was -- they were required to raise these
argunents, but in failing to raise themto the court of
appeal s and now raise themto this Court, that it's not
appropriate for this Court under its rules of procedures
to address themin the first instance.

QUESTION: That's all you're saying. You' re not
saying that they were waived. You're saying that's a
decision for the Seventh Circuit to make on renmand.

MR. WALDMAN:  That's correct, Your Honor.

Second, neither the district court nor the court
of appeal s ever addressed any of these various new
Government argunents. The | ower courts relied on only one
ground, that petitioner could not satisfy the significant
prejudice test of the Seventh Circuit.

Third, these Governnent argunents are very
different fromthe issue that we presented for review by
this Court in our petition. The question presented by
petitioner focused exclusively on the validity of the
significant prejudice test which was relied on in the

9



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

deci sions below to dismss M. Gover's petition.

In these circunstances, this Court should not
reach out to address the alternative grounds for
affirmance now raised in the Government's brief on the
merits. This rule's -- this Court's rules of procedure,
as well as the nunerous cases that we cite at pages 7 and
8 of our reply brief, make clear that the practice of this
Court is not to address issues which appear for the first
time in the nmerits brief to this Court.

There are no extraordinary circunstances here
whi ch demand that this Court diverge fromits usual
practice. The Governnent's argunents do not raise
pressing i ssues of constitutional significance, or issues
of great national inport. Rather, the Governnent's new
argunents invol ve conplicated and detail ed applications of
t he sentencing guidelines and | ower court procedures and
deci sions. These are precisely the types of issues which
this Court should not be addressing.

As this Court noted in Braxton v. United States,
this Court should be, inits owm words, restrained and
ci rcunspect in resolving sentencing guidelines
interpretation issues, since Congress expressly provided
t he Sentencing Commi ssion with the power to resol ve issues
involving conflicts in interpretation of the sentencing
gui del i nes.

10
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Here in particular, the Sentencing Comm ssion
has announced that as one of its priorities this year it
will be exam ning the guidelines interpretation of section
3(d)1.2, which is the very section which the Governnent is
asking the Court to review

This Court will also occasionally resolve issues
whi ch were not raised below, where there is an obvious
plain error which this Court can quickly and easily
di spose of. That also is not the case here. As we
denonstrate at pages 12 through 20 of our reply brief, not
only are these issues not easily resolved, but the
Governnment's new argunents at the end of the day are
sinply without nerit.

The Governnent argues that there was no
deficient performance by dover's counsel, yet dover's
counsel on appeal never raised the issue of grouping the
ki ckback and noney | aunderi ng of fenses. The probation
officer's report had reconmended groupi ng, and at | east
three circuits had ruled in favor of such grouping.

This was a pure legal issue. It was a strong
viable claimthat his appellate counsel should have
rai sed, and which, as the WIson case shows us, would have
prevail ed. This grouping issue was far superior to the
two clains which were raised by M. G over's counsel on
appeal. These two clains involve chall enges on

11
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evidentiary and fact-findings by the district judge where
the standard of review required G over's counsel to nake
his case by clear error.

Utimately the court of appeals found that these
two clains raised by dover's counsel were wholly
unfounded, in its words, involved no error whatsoever, |et
al one clear error, and also again in the opinion it says
it was not a -- these are not a close call. Conparing the
grouping claimw th those clainms which he did assert, we
submt that dover's appellate counsel clearly acted
outside the scope of a reasonably conpetent attorney in
not raising this grouping issue on appeal.

We al so believe that it was clearly deficient
performance to not bring the Wl son case, a -- the Seventh
Circuit's new case which controlled this issue and was
directly on point, to not bring it to the attention of the
panel in M. G over's case, even though that case was
still pending when WIson was deci ded.

As to the Governnment's other el aborate
chal l enges to the sentencing guidelines cal cul ati on, we
bel i eve that the Seventh Circuit's decisions in WIson
and Wlson Il are controlling and correct. The Governnent
has of fered no conpelling justification for this Court to
revi ew t hese decisions, or to overrule their sound
reasoni ng.

12
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QUESTION:  Was d over's counsel on the first
appeal, was it retained counsel or furnished by the
Gover nnent ?

MR. VWALDMAN: Ret ai ned counsel, Your Honor.

In summary, the Governnment's various new
argunents are inappropriate for this Court to address in

the first instance. They involve conplicated fact-

specific and detailed i ssues which are best sorted out by
the lower courts. The issue which this Court accepted for
review was whether 6 to 21 additional nonths in prison due

to counsel's ineffective performance constitute prejudice

under the Strickland test. This Court's precedent and
el enental fairness requires that this Court reject the
significant prejudice test applied by the Court bel ow

If the Court has no further questions, I'll
reserve the remai nder of ny tine.

QUESTION:  Very well, M. WAl dman.

ORAL ARGUMENT OF M CHAEL R DREEBEN
ON BEHALF OF THE RESPONDENT

MR. DREEBEN. M. Chief Justice, and may it
pl ease the Court:

We agree with petitioner that the Seventh
Circuit erred in adopting a significant difference test
for nmeasuring the prejudice inquiry under Strickland v.
Washi ngton. W believe, however, that the judgnment in

13
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this case is correct, because petitioner's counsel at
trial and direct appeal neither rendered deficient
per formance nor gave rise to prejudice.

QUESTION: M. Dreeben, why didn't the
Government tell us this in the response to the petition
for certiorari?

MR. DREEBEN. Justice O Connor, at the stage
when we responded to the petition, we told the Court that
we t hought the judgnment was correct. W did not defend
the rationale of the Seventh Grcuit and, in fact,

i ndicated that the Seventh Circuit mght wish to
reconsider it in light of this Court's intervening
decision in Wllians v. Taylor and a Fifth Grcuit
decision that had criticized it, but we had not fornmally
concl uded our analysis of whether at the end of the day we
woul d or woul d not defend the approach that the Seventh
Circuit adopted at the tinme we filed our response to the
certiorari position.

After we told the Court not to grant the case,
and the Court disagreed and granted it, we then undert ook
a conplete analytical review of the Seventh Crcuit's
approach and concl uded that we could not submt that this
Court could affirmthat approach consistent with its own
cases and principles governing the ineffective assistance
anal ysis, but we continued to believe that the judgnment in

14
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this case as rendered by the Seventh Circuit was correct
on alternative bases.

QUESTI ON: But those grounds woul d be hard for
us, really, to address here for the first tine, at |east
on the grouping question. There's a five to five split
bel ow, and the Sentencing Conmmi ssion is considering a
change, particularly hard for us to deal wth.

MR. DREEBEN. | agree, Justice O Connor, that
t he sentencing guidelines question and the intricacies
rel ated to whet her noney | aundering should be grouped with
t he underlying offense are both conplicated and the kind
of issue that this Court would ordinarily properly |eave
to the Sentencing Commission to resolve, particularly
since the Sentencing Conm ssion is aware of it.

We presented that analysis on the prejudice
prong of the case in order to illustrate how very
conplicated the guidelines decisions that counsel faces
are when deci ding whether to raise a particular claimor
not to raise a particular claim These are intricate
matters that are quite conplex in Federal crimnal |aw,
and nore conpl ex than nost decisions that counsel has to
make, and it is therefore highly relevant to what this
Court says, if anything, about the proper analysis and
per f ormance when counsel is charged with having failed to
raise a sentencing guidelines claimthat the client |ater
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bel i eves that he shoul d have raised.

The Seventh GCircuit --

QUESTION:  That would come up, M. Dreeben, only
if we dealt on the nerits with your effort to affirmon an
al ternate ground.

MR. DREEBEN. That's correct, M. Chief Justice.
The fundanental point that the Seventh Circuit was trying
to make in adopting its significant difference test was
that there are a nultitude of guidelines questions that
confront counsel who is handling a sentence or a
sent enci ng gui del i nes question on appeal, and that if it
were the case that any guidelines error could support
collateral relief, the defendant would often get the
chance for two full bites at the apple at sentencing
guestions, first at trial and on direct appeal, and second
on collateral review, and --

QUESTION:  That nmay be, but it's hard to say
that's what the Seventh GCircuit was tal king about. They
say Gover, to win on ineffective assistance he'd have to
show hi s counsel perforned bel ow a constitutiona
threshol d and that the deficient performance prejudiced
him Even if we were to assune that G over's attorneys
performed i nadequately, the second prong, prejudice, is
m ssing here, and then they go on to discuss that, so it
seens to nme they didn't say one single word about was,
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what was or what was not inadequate performance.

MR. DREEBEN. | quite agree, Justice Breyer, and
my point is that the considerations that drove the Seventh
Circuit to adopt its rule on prejudice are actually far
nore pertinent to analyzing the performance prong.

Sent enci ng gui delines clains, as the Court
knows, are not only conpl ex but can have unpredictable
out cones, and can --

QUESTION: But M. Dreeben, may | just stop you
there to confirmthat you recognize the Second Circuit did
not pass on the adequacy of the performance. It said, we
wi |l assune, for purposes of this decision, that the
performance was i nadequate. Even so, there was no
prej udi ce.

So we don't even have an answer in the first
i nstance on the deficiency of the performance fromthe
Seventh Grcuit. Wy should we handl e such a question as
a matter of first view?

MR. DREEBEN. | think, Justice G nsburg, the
reason why it is relevant for the Court to say sonething
about the performance issue, which was not addressed
squarely by the Seventh Circuit -- we did argue it in the
district court and the district court didn't address it
either, so it has not been resolved by the courts bel ow,
but it is highly interrelated with the prejudice inquiry
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in a sentencing guidelines ineffective assistance
collateral attack, and the point that the Seventh G rcuit
was trying to make was to give courts a way to weed out
these collateral attacks in an efficient way.

QUESTION:  Well, why not let the Seventh Grcuit
make it, because |looking at its current decision, all it
said is, we're going to assunme for purposes of this
deci sion that counsel's performnce was i nadequat e.

MR. DREEBEN. | agree that the Seventh Circuit
hasn't resolved it, but this Court is going to announce a
decision that will be influential in the way that the
| oner courts address conparabl e sentenci ng gui delines
i neffective assistance of counsel cases, and | think that
it would be useful for the |lower courts to have sone
gui dance fromthis Court as to sonme of the rel evant
consi derations and factors that ought to be brought to
bear on the performance inquiry.

QUESTION:  There's really nothing novel about
t he poi nts you make concerni ng adequacy of counsel's
performance. You say, you know, these are conplex issues,
you can't raise too many either at the trial |evel or
especially on appeal, you have to pick your good targets,
this wasn't a good target -- | nean, it's all standard
analysis, it seens to ne.

| could understand it if you were presenting to
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this Court sonme novel new theory of counsel inadequacy
that we have to signal to the |ower courts, but there's
really nothing bizarre about the argunents you're making.
They' re standard adequacy-of -counsel argunents, aren't
they, and can't we |eave themto the Second -- Seventh
Crcuit to figure out?

MR. DREEBEN. Well, | hope they're not bizarre,
but I do think that the argunents that we' ve made have
gone a little bit beyond what you, Justice Scalia, have
just accurately described as where this Court has thus far
gone in analyzing the performance inquiry.

Clearly, counsel has to be selective in raising
the issues that it chooses to present to an appellate
court especially, and clearly, as this Court stated in
Smith v. Robbins last term just because a claimm ght
| ook good in hindsight doesn't nean that it's the kind of
cl ai mthat counsel should be deened obligated to have
rai sed

But there is a unique feature to the sentencing
guidelines clainms, as well as a generally rel evant point
to appel | ate advocacy that | think the Court could do well
to clarify. 1In these sentencing guidelines clainms, there
can often be anbiguity about whether a particular claim
will indeed help the defendant when it is raised on appea
and prevails and, if so, by how nuch.
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In this case, nost starkly, our viewis that if
petitioner got the grouping that he asked for, his offense
| evel should actually go up, not down, because the
groupi ng woul d have required that all of the financial
harmthat he inflicted on the various victinms be
aggregated into one group, so a counsel who was | ooking at
a sentencing guidelines claim unlike clains that would
sinply result in a reversal of a conviction, has to be
cogni zant that there can be unintended adverse effects.

In addition, and this was the insight that |
think the Seventh Crcuit was nost concerned with,
sent enci ng gui delines clainms can produce sonetines only
very nodest benefits, and the length of the benefit that
woul d be produced is a relevant factor in considering
whet her reasonabl e counsel would elect to raise a
relatively long-shot claim or a claimthat's not
est abl i shed.

QUESTION:. Well, M. Dreeben, | take it we have
three choices here. W could say sonething on this issue
that hel ps the Governnent. W could say nothing. W
coul d say sonething that hurts the Governnent. You would
rat her us have us say nothing than say sonething that
hurts the Governnent, | take it.

MR. DREEBEN: Correct, M. Chief Justice.

(Laughter.)

20
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MR. DREEBEN. |'m here seeking to affirmthe
judgnment, and if | can't affirmthe judgnent, at |east get
sonme gui dance that would be useful to the | ower courts
t hat have been grappling with this problem

Now, petitioner has, of course, pointed out that
it is unusual for the Court to go beyond the scope of the
guestion presented and address grounds that were not
deci ded bel ow and the Governnment, of course, fully agrees
with that. W recognize that it's unusual. It's
certainly not unprecedented for the Court to decide a case
on grounds that weren't decided by the |ower court or that
were not fully addressed.

QUESTION:  If | understand you correctly, you're
asking us either to affirmon grounds not relied on bel ow
or, alternatively, to wite an advisory opinion on the
general subject matter.

(Laughter.)

MR. DREEBEN. | would call it giving guidance,
M. Justice Stevens.

(Laughter.)

MR. DREEBEN. The Court simlarly believed that
it was appropriate to give guidance to the |lower courts by
showi ng how the rule of |law applies to the particul ar
facts in Brook Goup v. Browmn & WIlianmson, a 1993
deci sion where the Court took a novel antitrust principle
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and then applied it to the very intricate and specific
facts of that case.

In Siegert v. Glley, a 1991 decision, the Court
actually affirnmed the judgnment on a ground that the | ower
court had not reached at all. There, the | ower court had
said there was a hei ghtened pl eadi ng requirenment for
qualified imunity. This Court decided the case on the
grounds that there was no underlying constitutional right
that was asserted in the Bivens action at all, and in that
case not only was that not the question presented, but the
parties hadn't even briefed it or addressed it. So --

QUESTION:  There's -- on occasion -- | -- it
seens to nme that case -- opinion perhaps represents a
decision that a particular claimis logically antecedent
to another one, and it seens to ne you have a hard tine
sayi ng that here.

MR. DREEBEN. | do have a hard tine saying it's
| ogically antecedent, but the third case that I would
refer the Court to involves the el aboration of the
additional inplications of a claimthat the court deci ded.
That is Col stad v. Anerican Dental Association, which was
decided in 1999, and there the Court el aborated a standard
for punitive damages in Title VII actions and then went on
to give guidance to the |lower courts about how agency
principles apply, but then renmanded --
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QUESTION:  And sone nenbers of the Court were
rather critical of that particular devel opnent, | would
say.

(Laughter.)

MR. DREEBEN. | amrelying on the majority's
di sposition in the case.

QUESTI ON:  Your brief was very effective on the
poi nts you're raising.

MR. DREEBEN. The Seventh Circuit obviously
could resolve these issues, and if this Court chooses to
gi ve the guidance that we think is appropriate, it wll
hel p the overall adm nistration of the judicial system
because we believe, on the one hand, that when a defendant
has not had adequate assi stance of counsel,
constitutionally effective assistance of counsel in
litigating the sentencing guidelines clainms, and he can
show a reasonabl e probability of a different outcone, then
he has satisfied the elenments of a constitutional claim

QUESTI ON:  Okay, so what you want us to say is,
we assume for argunent's sake that the present defendant's
present interpretation of howthis all works, the nmultiple
count thing is correct. W'd have to say that, otherw se
we'd have to get into who's right and who's wong about
mul ti ple counts, wouldn't we?

MR DREEBEN:. | think --
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QUESTION: We'd have to say, we assune they're
right, | think.

MR DREEBEN:. | think that the Court could --

QUESTION: O do you want us to get into
mul ti ple counts, which is -- | know nultiple counts. It's
i ke Hagel on his death bed. He said, only one person has
ever understood me, and even he didn't understand ne.

(Laughter.)

MR. DREEBEN. That's perhaps why the Sentencing
Commi ssion is going to clarify this.

| think it's al so perhaps why counsel should not
be qui ckly branded ineffective.

QUESTION:  All right, so you want us to say, we
assunme for argunent's sake that they're right on the
merits of nmultiple counts, a thing you don't really
bel i eve, but you want us to say that they're right, for
assunpti on.

MR. DREEBEN. No. | actually would like the
Court to say that the Seventh Circuit applied the
incorrect test for prejudice, but a properly anal yzed
performance and prejudice inquiry would produce the
conclusion that petitioner's counsel is wong. That would
be ny first choice.

My second choice is for the Court to do no harm
to the argunents that |I'm maki ng about ineffective
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assi stance, and that those are really the only two choices
that 1'd like to submt to the Court at present.

(Laughter.)

QUESTION: Is there any difference in the |egal
standard applied to a performance by retai ned counsel as
opposed to appoi nted counsel for ineffective assistance of
counsel purposes?

MR. DREEBEN: No, M. Chief Justice. There is a
constitutional floor that applies regardl ess of whether
counsel is retained or appointed. The only place where
there's a different standard is where counsel is waived
al toget her and the defendant represents hinself. He can
then not charge hinself with ineffective assistance of
counsel

There is one |l egal point that has not been
clarified in this Court's cases regardi ng appell ate
assi stance by counsel that could al so be usefully
clarified, and that is that we think the proper inquiry
woul d ook to the state of the |aw facing appellate
counsel, rather than having an evidentiary hearing that
woul d anal yze in great depth how nmuch | egal research the
particul ar counsel did in anticipation of filing his
appel l ate brief.

The inquiries here are essentially whether the
defendant's | awyer did not present a claimthat was
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sufficiently strong that it was ineffective for himnot to
present it. W think that that is an objective inquiry

t hat shoul d be neasured by the state of the |aw that was
confronting the appell ate counsel at the tine, and should
be resol ved based on the | egal precedents that are in
exi st ence.

QUESTION:  But isn't the suggestion here that
soneti me between the oral argunent in the Seventh G rcuit
and the Seventh Circuit's decision this intervening
decision in WIlson cane down, so that any conpetent
counsel would have said to the Seventh Circuit, may | file
a suppl enent including this decision, which bears very
much on a case that is sub judica before you

MR. DREEBEN: Well, | think the answer is no,
for several reasons, Justice G nsburg. First of al
there's no authority that I know of that says that
conpetent counsel is required to continue to survey the
devel oping | aw on issues that he decided not to raise to
appeal to an appellate court to determ ne whether there
has been sone change of |aw on an issue that he abandoned.
| don't think that conpetent counsel is required to stay
abreast of the law in that fashion.

Second, as we have pointed out, conpetent
counsel may well conclude that, rather than risking the
ire of the court of appeals by raising a claimthat he had

26



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

previ ously abandoned and is now exploiting only because
sonme ot her defendant had successfully raised it m ght cost
himcredibility with the court of appeals and is therefore
not appropriately done.

There was no authority in the Seventh Crcuit at
the tine, as there is today, that says that counsel has a
right to present new i ssues that are based on intervening
I aw.

QUESTION: Do we know what the Seventh Circuit
practice is? Does it generally receive such suppl enental
bri efs based on intervening changes in the | aw?

MR. DREEBEN. | have spoken to the U. S.
Attorney's O fice about that question and | have not
received a clear answer, because it doesn't cone up al
that often, but I will say that the Seventh Circuit is a
procedurally strict circuit and it does nake every effort
to ensure that parties get review only on those issues
that they've elected to raise in their opening brief.

Now, there is one piece of stray dictumin a
Seventh Circuit case that suggests that, of course, if the
| aw changes, maybe parties can raise new i ssues. O her
circuits are divided on that issue, so it's hardly
sonething that | think conpetent counsel should be
presuned required to do in order to neet the mnim
constitutional standard of adequacy.
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And the final reason why in this case | don't
t hi nk conpetent counsel was deficient even if he knew
about Wlson and didn't raise it to the court of appeals
i s because WIson, under its grouping anal ysis, produces
this strange anomaly of requiring nore financial harmto
be included in each of the offenses that is grouped, and
for reasons that as Justice Breyer has pointed out, very
f ew peopl e understand but we've attenpted to lay out in
our brief, the offense | evel would actually go up, and it
woul d have a counterintuitive result.

This actually happened in the WIlson case. The
judge on remand fromWIson |, the case that petitioner
says shoul d have been cited to the panel, resentenced the
defendant to a higher sentence, faithfully applying the
gui del i nes as he understood them The court of appeals
then reversed, saying, well, the Governnent had waived its
right to argue the increased offense level in that nmanner.

We don't agree with the Seventh Circuit's waiver
anal ysis, but the nore salient point here is that no
counsel could have foreseen that the Seventh G rcuit would
| ater apply a waiver analysis, and thus, if counsel had
actually read the Seventh Crcuit's decision and said
grouping i s required under subsection (d) of the
sent enci ng gui delines, section 3(d)1.2, and had asked for
that, the sentence could go up, and that | awer woul d not
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be assured that there would be any purpose served by
rai sing that kind of an argunment only to his client's
ultimate detrinent.

So taking into account the conplexities of the
gui delines, the potential for adverse results that can
occur, and the state of the |law which hardly suggested
that this was, as Judge Easterbrook has called in another
context, a dead-bang wi nner on appeal, we don't think that
there was any deficient performance by petitioner's
counsel that would nmerit ineffective assistance relief on
col lateral review.

| f the Court has no further questions --

QUESTI O\ Thank you, M. Dreeben.

M. Wl dman, you have 16 minutes |eft.

REBUTTAL ARGUVENT OF M CHAEL L. WALDVAN

ON BEHALF OF THE PETI TI ONER

MR. WALDMAN.  Thank you, Your Honor. | wll be
brief.

The CGovernnent has said that it wants this Court
to issue guidance. | wote down, an advisory opinion

woul d be useful to clarify some points. This Court has
procedures as to when it will take cases in the first
instance. It says that it will only do so in
extraordi nary, rare circunstances.

This Court -- there are reasons for those
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procedures of this Court, and the cases that we cite at
page 7 and 8 of our reply brief. This Court benefits from
the thinking of the lower court. It benefits fromthe
refinement and sharpening of issues by the |ower courts.
None of that occurred here, and the Governnent has not
identified any issue that is so pressing, that is so --
such an issue of concern for the |ower courts that

gui dance by this Court is essential. It hasn't reached
that extraordinary circunmstance requirenent which this
Court has set for dealing with issues at the first

i nst ance.

There is nothing at core -- as Justice Scalia
said, this is standard analysis. There is nothing unusual
about these argunents being made by the Governnment here
concerning the sentencing guidelines. They are
conplicated argunents. They are detailed argunents. They
are argunents which are best sorted out by the | ower
courts here.

As to whether the Seventh Circuit woul d accept
the Wlson case if offered after briefing and oral
argunment, we cite a nunber of cases in footnote 14
i ndicating that we believe they would, but that's an issue
which the Seventh Circuit is in the best situation to
resolve, not this Court in the first instance.

W woul d al so note, again, this Court's decision
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in Braxton v. United States, that it should restrai ned and
ci rcunspect in dealing with sentencing guidelines issues.
This sentencing guideline issue in particular is in front
of the Sentencing Comm ssion, and we don't see any reason
for this Court to engage in advisory opinions or
clarifying issues that have not been addressed and deal t
with by the | ower courts.

Thank you, Your Honor.

CH EF JUSTI CE REHNQUI ST:  Thank you,
M. Waldman. The case is submtted.

(Whereupon, at 11:42 a.m, the case in the

above-entitled matter was submtted.)
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