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PROCEEDI NGS
(11:15 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
next in Nunmber 99-1964, Tinothy Booth v. C. O Churner.

Ms. W nkel man.

ORAL ARGUMENT OF NANCY W NKELMAN
ON BEHALF OF THE PETI TI ONER

M5. W NKELMAN: M. Chief Justice, and may it
pl ease the Court:

This case invol ves an excessive force action
brought by a State prisoner under Section 1983 that was
di sm ssed on the grounds that the prisoner had not
exhausted the Conmmonweal th of Pennsylvania' s three-tiered
prison grievance system The case turns on an issue of
statutory construction, whether when first enacting and
t hen anendi ng Section 1997e(a), to limt the exhaustion
provi sions to, quote, such adm nistrative renedies as are
avai | abl e.

Congress intended to require a prisoner, whose
remedy is one for nonetary danages, to address a past-
conpl eted constitutional violation to exhaust a prison
gri evance systemthat cannot provide such a remedy. O
course, the backdrop of this case is that there's no
general exhaustion requirenment in Section 1983. But what
is key here is that when Congress first enacted the
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Section 1997e exception in 1980 and then when it anended
Section 1997e in 1996, while dramatically strengthening
and changi ng the exhaustion provision in many respects, it
retai ned the key words, such adm nistrative remnmedi es as
are avail abl e.
QUESTION:  But they al so took out the words
about effective, did they not?
M5. WNKELMAN: That's correct, Your Honor
Congress took out the words plain, speedy and effective in
1996, along wi th maki ng exhausti on nandatory rather than
di scretionary, renoving the stay provision and a nunber of
ot her changes. The purpose of taking out plain, speedy
and effective, though, those words did not drive the
result that we're seeking here. They didn't drive the
inquiry of whether, in fact, the prison grievance system
could provide the relief. Wat those words -- what the
work that those words did in the prior statute, and this
is evident fromlooking at the present statute, which is
reprinted on page 5A of Respondent's brief.
QUESTION: In this case the statute says, no
action. It doesn't say particular claimfor sonething.
It says no action shall be brought until such
adm ni strative renmedies as are avail abl e are exhaust ed.
Your client, | take it, brought an action and in that
action, he wanted a transfer of records, a bunch of
4
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different things, as well as damages. So at |east as far
as this case is concerned, why wasn't there for that
action renmedi es to exhaust, nanely all the transfer part,
all the other parts?

M5. W NKELMAN:  Your Honor, when M. Booth
brought his claim it's true that he sought both what we
know as injunctive relief and noney damages and in fact
that was the basis upon whi ch Respondents opposed our
petition for wit of certiorari, that this was a m xed
case. But the question that we presented was a noney
damages only case and that's the question that's before

QUESTI ON: Just | ooking at the statute, the
statute, though, and the statute refers to action and this
is a mxed action. And | would think there's a very
strong argunent that whatever you think about sonebody who
runs into court and files a claimonly for noney danages,
where a prisoner asks for both, he shouldn't be able to
bring his nmoney claimin court until after he's exhausted
his prison remedies in respect to what there is to exhaust
and there's a |ot.

M5. W NKELMAN:  Actual ly, Your Honor, the Courts
of Appeal s have taken a different approach. The Tenth
Crcuit --

QUESTION: So that's what | want to know, what's
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the rationale for allowi ng a person who has the m xed
claimto go to Federal court at all, if he doesn't first
go and exhaust what he has to exhaust?

M5. W NKELMAN: The Courts of Appeal s haven't
expl ai ned their reasoning in the decisions, but one
possibility would be a practical one, whichis if in a
m xed claimsituation the prisoner has to go back and
exhaust both the injunctive and the nonetary part, it's
likely that their nonetary claim-- they would risk
-- face a high risk of forfeiting their noney claim
because it would be too | ate to exhaust that through the
prison grievance system Pennsylvania's, for exanple, is
five days. It's 15 days for bringing your initial
grievance. So if M. Booth's case had been dism ssed, he
woul d have been out of time, in all likelihood by that
point, to pursue the noney claimthrough the grievance
procedure, which is why I think the Courts of Appeal s had
approached the issue and dealt with this probl em by
permtting --

QUESTION: | don't follow that if he hadn't cone
to court at all. If theruleis, if you want nore than
one kind of relief, you nust go to the adm ni strator
within five days, whatever. So the idea is, | think what
Justice Breyer was suggesting, that is if you have a m xed
claim this -- what you're trying to present, you said,
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t he question we presented is damages only. You want this
Court to treat this case as though there were never any
cl aims, anything el se other than noney damages and |
understand that that's how you would like this case to be
treated, but if we take this very case, | amnot follow ng
your argunent that there would be any loss of tine and a
time bind for the defendant if you nmust go swiftly to the
pri son system and nane everyt hi ng.

M5. W NKELMAN: M argunent Justice G nsburg is
t hat when he brought his -- he brought his m xed acti on,
that is true. |If he had been -- if that action had then
been di sm ssed, go back and exhaust because there are
injunctive clains in here that need to be exhausted, he
woul d have been, he woul d have been tinme-barred from
pursui ng the noney damages claimthen in Federal court
because he had to bring his grievance, under
Pennsyl vani a' s grievance procedure, within 15 days of the
incident. By the tine he brings his action in Federal
court, the Federal court then dismisses. He's too |ate.

QUESTION:  But the point is he should never have
cone to a Federal court. On the interpretation that
you' ve got a mxed claim don't come to Federal court,
exhaust .

M5. WNKELMAN: |If our interpretation is right on the
noney damages point, and I'd like to go there, if that's
7
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right then the approach that the Tenth G rcuit took in the
Ml ler case, | think, addresses the concern. The prisoner
brings a mxed claim The court allows the noney damages
aspect of the claimthat the Tenth Crcuit agrees does not
have to be exhausted to go forward, thereby avoiding this
probl em of the prisoner perhaps |osing the noney danages
claimall together because they could never exhaust the
claim It's too |ate.

QUESTION:  May | ask you about that? 1Is it your
position, let's say, it was, you were seeking nothing but
nmoney, that it is not required even to take the first
step. Here there were three steps in the grievance
procedure, the first was taken. There was an
adm ni strative conplaint fil ed.

M5. WNKELMAN: That's correct, Your Honor

QUESTION:  But then the prisoner said, |'m not
going to go on to steps two and three. But | take your
argunent to be, if you want noney, you don't even have to
take step one. You can go directly to court. You don't
have to conplain within the prison systemat all.

M5. WNKELMAN: It's not exactly if you want
money. It's if what you are seeking and the relief that
you' re seeking, that the prisoner's seeking in the 1983
action, is not available, cannot be provided --

QUESTION:  I'mjust asking you to answer that
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guestion yes or no. On your theory, aml right, is not
avai |l abl e, you don't even have to take step one?

M5. W NKELMAN: That's correct, Your Honor

QUESTION: | don't understand how you get there
fromthe statute. | nean, you would have the statute read
until such adm nistrative renmedi es providing the sane
relief are exhausted and it doesn't say that. It says
until such adm nistrative renmedi es as are avail abl e.
mean, that's a very broad phrase, such adm nistrative
renedies as are available. 1t could be all sorts of
remedi es, damages, injunctions. On what basis do you want
it limted to only those renedi es that provide your client
the sane relief he wants in the 1997e action. | don't
under stand that.

M5. W NKELMAN: | think the answer to that
guestion, Justice Scalia, lies in the whol e purpose of
adm ni strative exhaustion. What are we tal ki ng about
here? W're tal king about, in any context, prisoner
context, or security context, any other context, an
i ndi vidual going to an adm ni strative agency when that
agency can provide the relief. Here there's no question

QUESTION: | understand that. That may well be
with respect to those exhaustion requirenents that are
devi sed by the courts w thout any statutory requirenent,
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but it is entirely conceivable that an exhaustion

requi renent woul d have ot her purposes as your opponents
claimhere, sinply maki ng the prisoner go through a

| engt hy procedure that may satisfy himeven though the
relief is not the sane or that nmay persuade himthat the
factual basis for his clains are so insubstantial that
it's no use troubling the Federal courts with them There
are a lot of other reasons for making himgo through these
hoops before he is one of the, what, 45,000 prisoners a
year who run into Federal court right away. That seens to
be a perfect valid purpose and it seens to nme that the way
t he statute reads.

M5. W NKELMAN:  Your Honor, if Congress had
intended to require exhaustion in every case, a bl anket
exhaustion rule, it would have and coul d have witten such
a statute, but it didn't do that in 1980 and when Congress
had the opportunity in 1996, and I want to go back to the
guestion about effective because | don't think I answered
that conpletely.

When Congress had the opportunity in 1996 to
create this kind of blanket exhaustion, we want all
pri soner problenms to go through the prison grievance
system it didn't do that, it retained the six words.

QUESTION: | don't know what possible | anguage |
would use if | were witing a statute to demand precisely
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that result, other than the | anguage, until such

adm ni strative renmedies as are avail abl e are exhaust ed.
mean, that seens to ne to do precisely what you say
Congress hasn't done.

M5. W NKELMAN: Let ne suggest to you what we
-- that the kind of the statute that we would think would
be this bl anket exhaustion, exhaustion every case, it's a
good thing for prisons. The statute is at issue in
McNeil, the Federal Tort Clains Act, an action shall not
be instituted under the FTCA unl ess the clai mant shal
have first presented the claimto the appropriate Federal
agency. So this statute could have said Congress could
have, rather than advertently leaving in the words, until
such adm ni strative remedies as are avail abl e, Congress
could have witten a broad exhaustion statute.

QUESTION:. Well, I"'mnot sure that that would
work. It seens to ne that the statute that the Congress
has here is better. There nay be cases, not just as
Justice Scalia indicated where the claimis insubstantial,
there may be cases where it's very substantial. But the
courts are certainly hel ped by having a -- suppose they
had a hearing, the guard was disciplined, reprinmanded.
They restored whatever disciplinary denmerits or they
erased any disciplinary action that was taken agai nst the
Petitioner. That would be very hel pful to the court. Now
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maybe they can't give damages, but that's the next stage.

M5. W NKELMAN: It mght be --

QUESTION:  And you're saying that it's just
irrelevant to the courts, that there are sonme disciplinary
mechani snms that the prisoner -- that cover this incident.
It's not saying that he has to apply for library
privileges or sonething. It is to cover this incident and
help clarify and crystallize the situation. Then he goes
and asks for damages.

M5. W NKELMAN: Justice Kennedy, it's not --
this isn't a general prison notification. There may be
benefits to having prisons know about problens in the
first instance. W don't dispute that. W don't dispute
that there are benefits to prison grievance systens, but
the point here and our argunment is that Congress kept in
these words. It didn't create an FTCA type statute and
what's inportant --

QUESTION:  The FTCA statute doesn't work because
you don't meke a claimfor damages. Wat the Congress is
saying here is there are other benefits besides sinply
processing this claim W want to have the entire
incident investigated first and you can't nake that
paral |l el between the FTCA and this statute. This statute
served purposes that are not served by the FTCA exanpl e
you put out and this statute is -- it doesn't seemto ne
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that the Congress coul d have taken the FTCA anal ogy to
acconplish the result that it wants to acconplish here.

M5. WNKELMAN: [|f the result is that all prison
conplaints and all prison problens are aired through the
prison grievance systemfirst, then | submt that Congress
coul d have created that type of statute, but Congress
didn't do that.

QUESTION:  Well, | would agree with you that
Congr ess perhaps coul d have been clearer about it. But I
want to ask you just a textual question to see whether we
di sagree on that. | will admt that when | first | ooked
at the statute |I thought renedies referred to form of
relief. But after reading the briefs and reading the
statute a few nore tines, | cane to the conclusion that
in fact, renmedi es was an anbi guous word. It could either
mean formof relief or it could nean adm nistrative
process.

And one of the textual clues, it seens to ne,
that's in there to indicate that Congress neant
adm ni strative process was its use of the word exhaust.

We don't normally speak of exhausting the relief that you
get. | nmean, |ike running through the noney danages and
having a good tine, that's what -- | mean, exhaustion
usually refers to exhausting a particular process. So
just at kind of step one, the textual point here seened to
13
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me probably to make a better argunent or support a better
argunent, that what Congress was tal king about when it
used relief was adm nistrative process rather than -- a
remedy rather. It was using admi nistrative process rather
than particular relief awarded. Wuld you conment on

t hat ?

M5. WNKELMAN: | agree that there's sone
anbiguity in the word renmedy and procedure and it's
sonmething certainly that we've struggled with, with the
word renmedy in the statute, that sonetines it can nean an
adm ni strative procedure and sonetines it can nmean the
right. Where we've cone out is that in this statute it's
probably doi ng double duty in sonme sense, but when it --

QUESTION:  Well, if it's doing double duty,

doesn't that nix your case?

M5. W NKELMAN: | don't think so, Your Honor
because it's still an admnistrative remedy as are
avai lable. It nmeans both procedure and it neans somethi ng

that can actually give you the right, the relief that you
seek, sonething that can actually redress the wong.
That' s the nmeani ng of renedy.

QUESTION: One of the practical difficulties of
your interpretation is that | gather a prisoner by sinply
sayi ng he wants noney damages in any case can avoid the
gri evance systementirely even though noney damages m ght
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not be a nmajor part of what he wants.

M5. W NKELMAN:  Chi ef Justice Rehnquist, this
probl em of bypass, | think, is alittle, somewhat
overblown in sonme of the briefs. It's conjectural. In
fact, the enpirical evidence would point to the contrary
that in the Crcuits, in the Fifth and the Ninth Grcuits,
t hat have held our away on the noney damages point, there
hasn't been this bypass and this explosion of litigation
and that makes sense because if what the prisoner wants,
the prisoner can, in fact, get through the prison
gri evance process, then just like the State's am cus bri ef
poi nts out, nunerous grievances are resolved in a
prisoner's favor. They would go there. | need a
different cell. | need to be housed w thout a snoker.

Wiy woul d they give up the injunctive relief that they
want sinply to get into Federal court where they have to
today pay a filing fee, at least in installnents, where
they risk losing one of their three lifelong strikes if,
in fact, their proceeding |FP and their case is disn ssed?
So --

QUESTION: Ms. Wnkelman, | wanted to get a
clearer handle than | now have on the nature of the claim
you think you have. You were candid in saying before, if
you have this kind of claim you can go directly to court
with no admnistrative filing at all. Suppose the
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adm ni strative process does include sone kind of nonetary
relief, but it's got a cap, say a thousand dollars capped.
And your client's viewis they beat nme to a bl oody pul p
and a thousand dollars wouldn't begin to conpensate ne for
my injury. Could such a person, in your view, go directly
to court because there's no available renmedy? There's a
nmonetary renmedy but it's capped.

M5. W NKELMAN:  Your Honor, in that situation
Justice G nsburg, the prisoner would have to go through
the prison grievance system because the prison grievance
system while it couldn't provide the one-to-one
correlation of the relief could provide the category of
relief and certainly our position wouldn't preclude a cap
such as the one that you posit your hypothetical.

But in that situation there is a nonetary
damages renedy available. It may not be a perfect renedy.
It may not be the one-to-one fit, but the difference
bet ween that case and our case, is that in our case there
was no nonetary damages renedy available at all and that's
why M. Booth, as a matter of adm nistrative exhaustion,
didn't have to go through that process.

Renenber, when we're tal king about
adm ni strative exhausti on and Congress can be presuned to
have been |l egislating when it chose and then retained
t hese words, such avail able -- such adm nistrative
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remedi es as are available, that there's a | ong-standi ng
jurisprudence in the adm nistrative | aw area about the
futility --

QUESTION: 1'd like to ask you now, | understand
the nature of the claimyou' re asserting. Suppose | were
of the view, this statute is nor crystal clear. It could
be read either way. It could be read to say, if there's
adm ni strative process, you have to exhaust it or it could
be read to say, only if the kind of relief you re seeking
is avail abl e must you exhaust. Then when the text doesn't
tell me which one of those is right. Wy isn't the proper
per spective what Congress was trying to do? One thing we
know Congress was trying to do, is to curtail prisoner
l[itigation. Wiy wouldn't it be appropriate for a court to
say well that's going to be how | break the tie? The text
could be read either way, but | know that Congress wanted
to curtail prisoner litigation so l'mgoing to read it the
way that will keep cases out of court.

M5. W NKELMAN: Certainly that was a purpose of
the Prison Litigation Reform Act. W acknow edge that and
there are nunerous provisions in the PLRA that go to that
point, the filing fee, the three strikes provision, al
t he enhanced nmechanisns for a district court's screening
of prisoner conplaints. And even this very statute was
anended in significant respects to channel far nore
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gri evances and conpl aints through the grievance system
before they could cone to court.

It's mandatory rather than discretionary.
There's no nore stay. There's no nore Federal oversight
of the adequacy of the State procedures, but Congress fel
short we believe when it retained those words agai nst a
backdrop of adm nistrative |aw jurisprudence about
futility. Wien it retained those words, Congress intended
to preserve that avenue for prisoners and, in fact, there
are other parts --

QUESTION:  Ms. W nkel man, when Justice G nsburg
foll owed up on her question, | thought she was going to
foll owup by asking what if the damages available in the
prison grievance procedure were only $50? | presune your
answer woul d be the sanme since there is a damage renedy
avai lable in the adm nistrative procedure you have to
exhaust, which neans that, you know, that what you're
proposing to us besides not, in ny view, corresponding to
the text of the statute doesn't even have the virtue of
providing fairness it seens to ne. Wy should it be if I
can get $50 | have to go through the prison grievance
procedure when |'mclai mng $10,000 of actual damages? It
doesn't make any sense.

M5. W NKELMAN: Certainly, Justice Scalia, there
woul d be sone threshold at which the prison grievance
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systeni s damages m ght be so nomnal as to not be the kind
of relief that we're talking about. | don't know exactly
where that line is. But the other point in terns of
statutory interpretation is that, if all Congress neant to
do was to say that prisoners have to go through every
prison grievance system then these words woul d be
superfluous. Wat could they nean, such adm nistrative
remedi es as are available? Certainly, if there's not a
procedure in existence, Congress wasn't trying to say a
pri soner has to go through that.

QUESTION: If you're right, M. W nkel nman,
Federal judges are going to have to say, does this prison
system al | ow for damages? And maybe it won't al ways be
cl ear whether it does or not. And secondly, what is the
cutof f point in damages, which you say there nust be,
bet ween just all ow ng enough to require exhaustion and not
requiring it and not awardi ng enough. So, you're putting
nore uncertainty into the Act it seens to ne.

M5. WNKELMAN: | think actually, Chief Justice
Rehnqui st, we're putting |less uncertainty into the Act
t han Respondents' reading is because, even Respondents
don't take the extreme position that such adm nistrative
remedi es as are avail abl e means any procedure in
exi stence. Even Respondents acknow edge that the
procedure has to be, the adm nistrative renedy has to be
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capabl e of addressing the subject matter of the prisoner's
conpl ai nt.

And with that in mnd that would create nore
work on the district courts because instead of just
| ooki ng at what the prisoner is seeking, what relief and
then is that available in the grievance system they're
going to have to parse through the subject matter of the
conpl aint, parse through whether the grievance system can
actually address that, which I think it would create nore
work for the district courts.

QUESTION:  But, | mean, as is opposed to
applying for a library card, is there really going to be
much doubt about whether a prison system can address a
type of grievance?

M5. WNKELMAN: But if that's the case, Your
Honor, then |I'd go back to the point then the words are
superfluous, why are they in there if there's no doubt?

QUESTION:  What words? | don't understand. You
did say that before and | didn't understand what you
meant. \Wat --

M5. WNKELMAN: [|f all Congress neant was, is
there a procedure in existence or does the procedure
address the subject matter, it didn't need to say such
adm nistrative renedi es as are avail abl e because certainly
it goes without saying that there would have to be a
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gri evance procedure in existence and that that procedure

QUESTION:  Way does it have to go wthout --

M5. W NKELMAN: Because Congress coul dn't have
been intending to wite a statute that would require a
pri soner to exhaust if there was no procedure in existence
to begin wth.

QUESTION:  No, but the argunent is -- as are
avai l able, as we'll hear the conplaint. | nean, obviously
they'Il hear it, but | take it that they're willing to
hear it. He has a conplaint about sonething, guard hit
me, as are exhausted. | nean, do you see the obvious
thing? Aml -- what's the answer to that?

M5. W NKELMAN:  But avail abl e neans --

QUESTI ON:  Avail able neans they'll hear it. O
course if they won't hear, you don't have to go there.
WIIl they hear it in your case or not?

M5. WNKELMAN:. In that case, again | think it
goes wi thout saying, | think that those words then aren't
necessary. Certainly if the prison grievance system-- if
there's no grievance procedure or if it won't hear this
type of conplaint, then nobody's suggesting that the
pri soner would have to go through it. Congress didn't
need to add those six words and retain those six words if
that's all it neant to do. 1'd like to reserve the
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remai nder of my tine for rebuttal.
QUESTION:  Very well, M. W nkel man.
M. Pappert, we'll hear fromyou.
ORAL ARGUMENT OF GERALD J. PAPPERT
ON BEHALF OF THE RESPONDENTS

MR. PAPPERT: M. Chief Justice, and may it
pl ease the Court:

In the PLRA, Congress changed t he exhaustion
schene that it had previously inposed upon prisoners
because it had not worked. It had not controlled the
explosive gromh in prisoner litigation. Congress anended
the schene by deleting the requirenments that the
adm ni strative renedi es be plain, speedy or effective and
by withdrawing fromthe courts the discretion to determ ne
whet her or not exhaustion is required.

In light of these changes, it is clear that
Congress wants prisoners to exhaust their prison
adm ni strative processes whether or not those processes
can provide the prisoner the relief he or she says they
need.

QUESTI ON:  And what does that nmean? | nean,
that's the -- | nmean, | imagine this is a case, which it
isn't, which is only noney danages were at stake. There's
not hi ng el se at stake. Wat does it nmean to exhaust a
process where all you want is noney and they can't give
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you any noney, what does that nean?

MR PAPPERT: Your definition of available, Your
Honor, is ours. If the prison will in any way accept the
prisoner's conplaint and address it.

QUESTION:  And what does it nean? What does it
mean to accept it and hear it when the prisoner's only
asking for noney? What does that nean? Can you give
content? | know | wanted to hear her response, but |'m
still puzzled by nmy own questi on.

MR PAPPERT: What it neans, Your Honor, is what
Congress wanted and that is that there is a presunption
that underlies, | think, the Petitioner's point and your
initial question, which is that, just because noney's not
avai l abl e there is nothing that this process can do for
the prisoner.

QUESTION:  Well, his conplaint is not noney.

H's conplaint is that a guard whacked hi mover the head or
sonet hing of that sort.

MR. PAPPERT: Yes, Your Honor.

QUESTION:  And the way the statute reads, it
says wWith respect to prison conditions, no action shall be
brought with respect to prison conditions until such
adm ni strative renedies as are avail abl e are exhausted and
| gather the condition here is the fact that guards go
about whacki ng peopl e over the head and the renedies for
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that are presumably whatever renedies the prison provides
for when you get whacked over the head, which m ght
i ncl ude noney danmages, but m ght not.

MR. PAPPERT: Well, renedy in this statute nmeans
process, Your Honor. Congress wanted the inmates to
exhaust their adm nistrative process.

QUESTI ON: Even though there's nothing at the
end of it? You nean it's just a process. W, you know,
we're not going to give you anything but we're going to
have a hearing and then an appeal and then a second
appeal. O course, you can't get any relief. Surely it
doesn't nean that.

MR PAPPERT: No, it doesn't. No, it doesn't,
Your Honor. And where | respectfully differ with your
guestion is again the presunption that it means nothing.
The process neans nothing if there isn't noney at the end
of the line and the reason that that is not correct is
that there is an indefinite and al nost endless |ist of
ways that the prison could satisfy the prisoner, short of
nmoney. There is always a possibility that the prison can
satisfy the prisoner short of giving himor her noney
because in essence the currency equival ence isn't noney.
Money has a value within the prisons, but the currency of
prisons is in-kind relief. And there are nmany things
within a prison that noney can't buy and that are very
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val uabl e to the prisoner.

QUESTION:  Well, conme on, this is a sort they
i kes-to-but-what kind of an argunent. Wat -- if indeed
what the prison can provide is nore attractive to the
pri soner than noney presumably you woul dn't need this
statute to make him go through the prison procedure. He
woul d use it.

MR PAPPERT: You would still need the statute.
Agai n because Congress wanted as many of these clains
goi ng through the adm ni strative process as possible
because they wanted as few --

QUESTI ON: Well, that's a different argunent.
Don't tell ne that you're hel ping the prisoner because
there a lot of things that he would think even nore
val uabl e than noney. |[If he would think them even nore
val uabl e than noney, he'd use them This is forcing the
prisoner to go through the prison procedure, which
presumably he doesn't want to go through

MR. PAPPERT: He says he doesn't want to go
through it, Your Honor, but again I think we nmake a
m st ake to equate what the prisoner says he wants or needs
when he files a grievance, with what the prisoner says he
wants once he files his civil rights conplaint. And the
entire prem se upon which the Petitioner's interpretation
is based is that there's absolutely nothing the process
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can do for himand that's sinply not true.

There are many things the process can do for
him but Your Honor, in your hypothetical if the prisoner
goes through the process, if he doesn't accept any of the
various forns of relief that he's offered, if his
al l egations, of course, are found to be true by the
prison, he can still go to court. W have no problemwth
that. This is just a mechanismto try to weed as many of
the court clains out as possible.

QUESTION: And | assune the statute of
[imtations on his noney claimor any other claimthat he
cannot get in the prison grievance system woul d not start
running until the exhaustion of the adm nistrative
remedi es?

MR PAPPERT: | do not think so, Your Honor.
believe the statute of limtations claimmay start to run
earlier and if it does, that is just sonething that
Congress took into mnd when it inposed no doubt a
dramatic difference in how they wanted prisoner litigation
handl ed. Such that, you know, as |ong as he goes through
the process, he conceivably can still file a Federal court
claim The administrative process will be over with in
nost cases before a statute of limtations on an
underlying claim --

QUESTION: But if it's not -- you're saying,
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tough luck. You're saying Congress built a process, which

the prison -- if the prison wants to defeat ultimte
relief in court, could just string it out till the tine
l[imt is up and say, well, too bad, we got you.

MR. PAPPERT: Your Honor, | agree with part of
your question and respectfully disagree with the second
part. There may be an instance where there is a harsh
result following the prison process and if the statute of
l[imtation expires it's for a nunber of reasons. First of
all being that Congress wanted to | eave the setting of the
deadlines to the discretion of the States and the

departnments of corrections and the local institutions.

So --

QUESTION: | could understand the deadlines for
within the prison process. | don't understand sonething
that says we give you -- the clock starts ticking when the

event occurs, when the alleged assault occurs. And even
if you're inthe twirls of the adm nistrative process, it
continues to tick and if the time is up while you're stil
in the adm nistrative process, too bad, you can't get to
court, but that's what you're telling ne this statute
does. And | don't see the rationale to that.
MR PAPPERT: Well, the rationale is, Your
Honor, first of all, the second part of your prior
guestion ties into nmy answer to this question. That was,
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you indicated that the prison could in effect drag the
process out. W would not agree with that. And we woul d
say that if the adm nistrative process is not honored by
the prison, the prisoner will still have a renmedy. W are
not saying that courts do not have the discretion under
this statute to determ ne whet her exhaustion has, in fact,
t aken pl ace.

QUESTION:  Well, if that's so, why doesn't it

QUESTION: A court mght well say that a renedy,
whi ch took a greater length of tine than the statute of
l[imtations, was not available since the idea of
exhaustion of renedies is to get ready to go to court.

MR PAPPERT: Well, the idea of exhaustion of
remedi es, M. Chief Justice, is to prevent having to go to
court, as Congress wanted this statute to work.

QUESTION: Well, at any rate a predicate to
going to court. It contenplates the idea that at the end
of the admnistrative road, the prisoner may still want to
go to court.

MR. PAPPERT: Yes Your Honor.

QUESTION: Wiy do you take the position -- there
may be a very sinple answer to this, but | don't know what
it is. Wiy do you take the position that it, why you
assunme that the statute of Iimtations on the damage
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action cannot be tolled?

MR PAPPERT: | wouldn't assune that, Your
Honor, and that was the point I was |eading to.

QUESTION:  If you don't assune that then you
don't have the problemthat you got into with Justice
G nsburg.

MR. PAPPERT: Right.

QUESTION:  Coul d have elimnated the |ast couple
of mnutes of a very difficult discussion.

MR. PAPPERT: | was honestly trying to get to
that, Your Honor, and that is, that that's ny point behind
the fact that courts do not |ose the discretion here to
det ermi ne whet her exhaustion has taken place, which neans
that the prisoner's put in the position that Justice
G nsburg referred to and for no good reason that the
prison sinply dragged out the process. The prisoner can
still --

QUESTI ON: Justice Souter was saying |less than
that. Justice Souter was saying, and | confess | don't
know any other situation in which you are conpelled to
exhaust and the statute keeps on running while you're
exhausting. That seens to be a very unusual situation
Justice Souter was suggesting that the statute of
[imtations is sinply tolled while you' re exhausting and
you think that is conceivable too, isn't it?
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MR. PAPPERT: W believe that the prisoner could
make an equitable tolling argunent at the appropriate
time, yes, Your Honor. But another point here though is
that, under the Petitioner's interpretation, we still have
the problem Justice G nsburg referred to. |If there's a
short deadline for the bringing of the claimto the
adm ni strative process, whether or not there's relief at
the end of the line that the Petitioner wants, they stil
may have that very situation. So the Petitioner's
interpretation of the statute doesn't satisfy sonme of the
probl ens that could cone.

QUESTION:  Well, I'm sonewhat concerned about
your cautious answer. You said, well he could make
argunment that there's equitable tolling. That indicates
to me that the State at sone later tine is to going take
the position there's no tolling and that's of great
concern. |If that's your position, I'd like to know it.

MR PAPPERT: That was in the context, Your
Honor, of what | thought was Justice G nsburg's hypo of
the prison unreasonably draggi ng out the process for the
pur poses of blowing the statute of Iimtations. And what
| was saying in response to that is, that in situations
i ke that, we woul d determ ne that exhaustion -- we woul d
feel that exhaustion has taken place if, for exanple, the
pri soner submts his claim the prison sits onit, they do
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not honor their deadlines under the exhaustion process.
Exhausti on has taken place under that and what | am saying
is there's no prohibition on a court recognizing that.

QUESTION: | am concerned about the fact that
there's no general tolling of the statute of limtations.
Suppose the State in all good faith is behind, and -- how
long is the statute of limtations for filing on the
court.

MR. PAPPERT: | n Pennsylvania under these facts,
it wuld be two years, Your Honor.

QUESTION:  All right. | can see a court, prison
systemtaking 18, 19 nonths and you say there's no
tolling.

MR PAPPERT: Well, if the deadlines in this
process are honored by Pennsyl vania, the process would
t ake on average probably under 90 days, Your Honor. |If
t he deadl i nes have not been honored and the prison has, in
effect, sat on the grievance, the prisoner would have a
remedy, yes. The Petitioner's interpretation of the
statute | think nost inportantly would reintroduce the
ef fectiveness requirenent that came out in sone prior
guesti ons.

And it would also allow the prisoner to bypass
the process sinply by manipulating the relief that he
requests. And there's no better exanple of that, | think
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in response to a question, we heard that it's not just
nmoney. Money m ght not be the only issue and we get to
the questions of the caps and that is that next tine it
may be that the prisoner wants the prison regul ations be
decl ared unconstitutional .

And he says that you can't declare it
unconstitutional, prison, so | have to go the Federal
courts. There will be different ways to evade the process
ot her than by saying that noney is all that the prisoner
really wants and that is a risk here. And that, in fact,
happened in one of the cases cited by the Petitioner in
the Fifth Circuit where the prisoner filed a m xed claim
as in sonme of the prior questions, the magistrate
recommended di sm ssal of the claimbased on failure to
exhaust. The prisoner quickly anended his claimand nmade
it solely a noney danages case and the Fifth Grcuit
allowed that. | nmean, that's a clear exanple of enpirical
evi dence of how a prisoner got around the exhaustion
requi renent and that we know is contrary to what Congress
wanted in this statute.

QUESTION: May | ask you to clarify one other
thing? As | recall, in your brief, you said one of the
virtues of the admi nistrative process is that it can
establish a factual record, but | think part of this,
isn't it part of the Pennsylvania rules that whatever's
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devel oped in the grievance system cannot be used in court?

MR PAPPERT: Yes, Your Honor, and that's - it
is. Under the Pennsylvania process it's al nost as though
a provision tries to foster use of the grievance process
by putting it into the context of settlenent negotiations.
W were not speaking in ternms of a factual record as a
| oner court would deliver to an appellate court. But what
we nmeant there was there can still be an investigation.
There can be the gathering and preservation of evidence by
the prison, all of which can narrow the clains that do
make it to court and that's what we neant by the value in
a record sense of exhausting the process.

QUESTION: May | just clarify one thing in ny
own m nd about your position? | understand if the
prisoner files a case in which he just asks for damages
and nothing else, it's accusing a guard of beating himup
on a particular occasion. You d say he nust exhaust and
maybe you can satisfy himby transferring the guard or
nmovi ng or sonething |ike that, but supposing the guard is
dead and there's nothing that could be done to renmedy a
situation except noney danage, do you still say he should
exhaust ?

MR. PAPPERT: Yes, Your Honor. Yes, Your Honor
because --

QUESTION:  And why again in that hypothetical ?
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MR. PAPPERT: In that hypo, even though there
could be no action taken against the guard, there could
still be something that the prison could give the prisoner
that would satisfy him The problemw th the Petitioner's
interpretation of the statute is, we will never know that.
We don't know that in this case before the claimgets to
Federal courts and we will not know that in all the cases
that are simlar to this that foll ow because we never gave
the prison the chance to try.

QUESTION:  Coul d you give nme an exanple of this.
My hypot hetical is he sues because he was assaulted by a
guard who since died and not hing el se he wants but npney.

MR, PAPPERT: Yes.

QUESTI ON: What could the prison give himthat
woul d hel p hi n?

MR. PAPPERT: The types of relief that they
could try to satisfy himw th, Your Honor, again, could be
one of any -- a single -- a better cell assignnment, a
single cell, extra privileges.

QUESTION: Let's add to the m x and say the
prison transferred the prisoner inmediately to another
prison so there's nothing at all they can do for him
t here.

MR. PAPPERT: Your Honor, there are -- yes, Your
Honor, and I'll assune under your question that there's
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absol utely nothing the prison can do for that prisoner.
Congress focused nore broadly in this statute and there
still things that can benefit the other inmates who renain
at the prison and the prison itself by putting the prison
on notice of the problemand giving the prison the first
opportunity to correct it. So those are benefits that can
fl ow generally from exhaustion of the process. Even

t hough under your question, Your Honor, that particul ar

pri soner was not satisfied.

QUESTION: Do you consider that to be an
adm ni strative renmedy, even though it doesn't give any
benefit to the inmate at all. That's pretty tough
statutory construction.

MR. PAPPERT: Well, again, our --

QUESTION:  Until such adm nistrative renedi es as
are avail abl e are exhausted, 1'd be inclined to say that
if the prison can't give ne any satisfaction that's going
to do ne any good, there is no adm nistrative renedy
avai | abl e.

MR. PAPPERT: Well, we define remedy as process,
Your Honor. Renedy is not relief --

QUESTION: Ch, that's nice.

MR PAPPERT: -- under this statute.

QUESTION: It doesn't say process though, it
says renedi es.
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MR. PAPPERT: The words are used interchangeably
in the statute and when we do speak of exhaustion of
remedi es we don't, as | believe Justice Souter pointed
out, we don't speak of exhaustion of the noney or the
injunctive relief, we speak of exhaustion of the process.
So | would respectfully differ with you there, but again
even in your question --

QUESTION: It neans a process that provides
relief.

MR, PAPPERT: Yes.

QUESTI ON:  Then what if your prison system
describing the procedure, says the following relief can be
given and they give a bunch of exanples, but none of them
i ncl ude the hypothetical you' ve given ne. You're
suggesting there's sort of an undefined category of relief
that m ght be granted by the warden independently, not as
a result of a particular proceeding as | understand it.

MR PAPPERT: |'mnot sure | understand what
you're referring to, Justice Stevens.

QUESTION:  Well, ny hypo was the dead guard.

MR. PAPPERT: Yeah, oh, okay.

QUESTION:  And you say well they m ght give him
a different cell or they might give himlibrary privileges
or sonething like that, but if none of that is prescribed
in the procedure, that is, you know, the prison
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di sciplinary remedy procedure, can you still say that's a
part of the avail abl e renedi es?

MR. PAPPERT: Yes, Your Honor. The procedure
itself does not list in it what a prison can or cannot --

QUESTI ON: Supposing the procedure has a limted
set of renedies that it does authorize.

MR. PAPPERT: Ckay.

QUESTION:  And then you're still saying, but
that still would not be exhaustive. |Is that what you're
sayi ng?

MR. PAPPERT: W are still saying that the
pri soner under you question, Your Honor, would have to
exhaust the process because one, there still nmay be
sonet hing that can satisfy him Two, even if there isn't,
there may be sonething that can benefit the prison and the
other inmates and three, that even if all the above fail,
the prisoner can still go to court and that's all Congress
real ly wanted.

QUESTI ON:  But you're not saying that there
woul d be a satisfaction of the statue in the case in which
the prison literally sinply provided a forum for
conplaints and said we'll never do anything about them
but if you want to get them off your chest, sure you can
cone in and tell us. You're not claimng that that would
satisfy?
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MR PAPPERT: That would not, Your Honor, and
again that gets to our definition of available. |If the
prison will accept and address the conplaint, he has an
avai |l abl e renedy. Under your question, the prison --

QUESTION: I n other words, if sone renmedy of
sonme sort is available, that's what you're saying.

MR. PAPPERT: It doesn't hinge as much on
remedy, Your Honor, as it does on whether the prison wll
take the conplaint and address it in any way and under
your question --

QUESTION:  Okay, but if it -- when you say
address, | assune address with the object of providing
relief if there is nmerit in the conplaint, sone kind of
relief.

MR. PAPPERT: No, that would nore be the
Petitioner's interpretation of the statue as neani ng that
the prisoner has to get what he wants, that would not be
our interpretation --

QUESTION:  No, | nmean that is the prison's
argunent, but | nean, |'m suggesting that perhaps the
pri soner would have a good argunent here if the prison
said, we have a systemthat does not provide relief. W
sinply have a systemin which you can conme up and nmake
your conplaints and feel better for having talked to
sonebody. The prisoner would say there surely, in that
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case, we don't have to go through the -- under the statute
does not require us to go through --

MR PAPPERT: That woul d not be an avail abl e
remedy, Your Honor.

QUESTION: Way not? It's a procedure. It's a
procedure and it's available. | thought you say renedy
means procedure. You can't have it both ways.

MR PAPPERT: It is not, Justice Scalia, as |'m
interpreting the question. |I'minterpreting the question

QUESTION:  You're saying procedure leading to
sone conceivable relief.

MR. PAPPERT: No, |I'mjust saying, wll they
address it all? And under your question, Your Honor, the
prison is saying, you can bring us the conplaint. W' re
not going to do anything about it, but if it nmakes you
feel better, you can drop it on our doorstep, there is no
avai l abl e renedy there. That is alnost -- that's an
exclusion of the claim

QUESTI ON: What about a chaplain in the arnmed
forces, which perhaps sonetines serves that purpose, you
know you go talk to the chaplain, nothing nmuch happens.
Thank you, M. Pappert.

MR. PAPPERT: Thank you, Your Honor.

QUESTION: M. Gornstein.
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ORAL ARGUMENT OF | RVI NG L. GORNSTEI N
ON BEHALF OF THE UNI TED STATES
AS AM CUS CURI AE, SUPPORTI NG THE RESPONDENTS

MR. GORNSTEIN. M. Chief Justice, and may it
pl ease the Court:

The PLRA requires an inmate to exhaust avail abl e
adm ni strative renmedi es without regard to whet her they
offer the relief that the inmate seeks in court. So if an
institution responds to legitimte conpl ai nts about
excessive force through such means as disciplining the
officer involved --

QUESTION: May | just, so I'll be sure | have
time to get your answer. What if the system doesn't
provide any relief at all for the particular grievances in
nmy exanpl e?

MR. GORNSTEIN. Then we would say that no
adm ni strative renedi es are avail abl e.

QUESTION:  You would. So you would just agree
with the State on that point.

MR. GORNSTEIN. On that small point and | don't
think it would cone up very nuch because al nost often --
alnost in all cases there would be sonething that the
adm ni strative process could do about the conplaint and
here we're tal king about a conpl ai nt about excessive
force. So the available renedies that have to be in
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exi stence is just something that addresses conplaints
about excessive force and it could be transferring the
inmate to another area, it could be disciplining the
of ficer involved and directing the officer not to repeat
t hat conduct and that woul d show that adm nistrative
remedi es are avail able and an i nmate woul d have to
exhaust, even if he only wants to seek noney in court.
Now t hat concl usi on fol |l ows when the textual
changes that Congress made in the statute. Before the Act
was anmended, exhaustion could only be required when the
avai |l abl e adm ni strative renedies were effective. And
this Court said in MCarthy agai nst Madi gan t hat
adm ni strative renedies are not effective when the inmate
seeks only noney and the admi nistrative process does not
of fer that specific formof relief.

QUESTION: And it was dictumthere, of course.

MR GORNSTEIN. O course, it was dictum but when
Congress is reviewing a statute and are attenpting to
anmend it, it's very unlikely that Congress is going to
make fine distinctions about whether this Court had a
hol di ng or an anal ysis that was necessary to the hol ding
or that it was dicta. Wat Congress was faced with was an
interpretation of the termeffective and the Court
interpreted it to nean then when adm ni strative remnedies
do not offer noney and the inmate i s seeking noney, the
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adm ni strative avail able renedies are not effective and in
that context, Congress's elimnation of the termeffective
shows that Congress intended to require inmates to exhaust
avai l abl e renedies in all cases, including ones |ike that

in McCarthy, in which the inmate seeks only noney and the

avai |l abl e renedi es do not offer noney.

So what we have, what the statue essentially
says to an inmate, is if you have a conpl aint about prison
conditions and the adm nistrative process will address it
in sone way, you mnmust give the adm nistrative process a
chance to do it to your satisfaction and if they cannot do
t hat --

QUESTION:  Your interpretation of the word
remedy is nore than process then, it's sone relief.

MR GORNSTEIN:. | think it's sonme relief, but
that's what | think is inplicit in a grievance procedure.
| would just use the word grievance procedure. A
gri evance procedure is sonething that offers sone relief
for the kind of conplaint that an inmate i s conpl aining
about .

And t he reason Congress nade the particul ar
changes that it nade here is it wanted to reduce the
enor nous burden that these kinds of cases were placing on
Federal district courts and the change that it made
acconplishes that in two inportant ways. First of all, an
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inmate may start out wanting nothing other than noney and
he may end up being satisfied with sonmething else. And
second of all, you have cases where the inmate receives a
decision on the nerits and he decides after seeing that
decision that this is not a claimthat's worth pursuing in
court.

And finally, it's inportant to note that very
few State adm ni strative prograns of fer noney for anything
ot her than personal property loss. So the consequence of
accepting the Petitioner's construction here would be that
an inmate woul d have the ability in a wide range of case
to avoi d the exhaustion requirenment sinply by formulating
a conplaint that seeks only noney. |If the Court has
not hi ng further --

QUESTI O\ Thank you, M. CGornstein. M.

W nkel man, you have three m nutes remaining.
REBUTTAL ARGUVMENT OF NANCY W NKELMAN
ON BEHALF OF THE PETI TI ONER

M5. W NKELMAN: And | have three points, Your
Honor. Nunber one, there's been a | ot of discussion about
the types of renedies, disciplining the guard, apol ogies
and so forth. | would point out and enphasi ze t hat none
of what has been nentioned is a renedy to the prisoner for
the particular wong. 1In this case, M. Booth was
assaul ted by prison guards. The only remedy available to
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address that wong to himis noney damages.

Transferring the prison guard is not going to
provide redress to M. Booth for the wong that was
inflicted upon him And as counsel for the Respondent
conceded, M. Booth has a high risk of forfeiting his
noney damages cl ai munder Section 1983 conpletely for no
reason. The prison grievance system cannot remnedy that
wrong. He has everything to |ose.

QUESTION: How is that a forfeit? How does he
forfeit it?

M5. W NKELMAN: Because if he m sses one of
these short time frames through the prison grievance
systemas is pointed out in MCarthy --

QUESTION: That's the part | don't understand.
Suppose it's 15 days, all right he has to file in 15 days,
what's the probl enf?

M5. WNKELMAN: |If he -- the prison grievance
system has three levels. |If he m sses one of those tine
frames as this Court pointed out in MCarthy, he has a
high risk of forfeiting his Federal claimall together
because when he --

QUESTION: That's true of any claimthat he has
to -- | nean, that would be true of every claim--

M5. WNKELMAN: That's true, but in the

i njunctive context, he has sonething to gain. Here he has
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nothing to gain. The second point is, is that in terns of
what about couldn't it just nmean that the prison grievance
will hear the conplaint. | would return this Court to the
words in First lowa of 55 years ago. When Congress
intends for a litigant to do sonething futile, it has to
be explicit about it. Here Congress was far than explicit
about it. Under our view, we think it was said the
opposite. At best it was anbi guous, but certainly
Congress didn't explicitly require a prisoner to do a
futile act.

And the final point on the deletion of the word
effective, | would point the Court to the prior statutory
schenme because the words plain, speedy and effective in
that schene right on the face of the statute went only
towards the procedural aspects of the State grievance
procedure. Did it prevent against reprisals? Could it
deal with things quickly enough? That's what Congress
took out. But what Congress left in was such
adm ni strative renmedies as are avail abl e, which we believe
have force and in this situation the only renmedy avail abl e
was to pay danmages.

QUESTI O\ Thank you, Ms. W nkel man.

M5. W NKELMAN:  Thank you

CHI EF JUSTI CE REHNQUI ST: The case is submtted.

(Wher eupon, at 12:11 p.m, the case in the
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above-entitled matter was submtted.)
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