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PROCEEDI NGS
(11:16 a. m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent next in Case 12-25, Maracich v. Spears.

M. Guerra?

ORAL ARGUMENT OF JOSEPH R. GUERRA

ON BEHALF OF THE PETI TI ONERS

MR. GUERRA: M. Chief Justice, and may it
pl ease the Court:

DPPA requires express consent when personal
information in the DW databases is used for bulk
solicitation. The express consent requirenment is
Congress's consi dered response to one of the core
probl ens that the DPPA targets, and fhe litigation
exception creates no exception for |awers.

In fact, when Congress intended to create an
explicit exception --

JUSTI CE SOTOVAYOR: Does it create an
exception for research? Let's assune that a university
wanted to do a research project, and it needs subjects.
| get solicited for it all the tine.

Does this exception apply to them too?

MR. GUERRA: Qur view, Your Honor, as we
i ndicated in our reply brief, is it would not because we

believe (b)(12)'s consent requirenment governs comrerci al

3
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bul k use of DW information, which is clear fromthe
fact that it's focusing on marketing and solicitation
and also fromthe history behind the statute, which is
very nmuch ainmed at use of DW information --

JUSTI CE SOTOMAYOR: |t says, "surveys," not
just marketing or solicitations.

MR. GUERRA: Yes, it does, Justice
Sot omayor .

JUSTI CE SOTOVAYOR: | nean, there is a
commerci al conponent, but there appears to be a
nonconmer ci al conponent as wel | .

MR. GUERRA: We -- we think, Justice
Sot omayor, that this statute is sensibly construed to --
under the noscitur a sociis principlé that we are
relying on el sewhere in our argunment with respect to
(b)(4). But that same principle applies to the three
things that -- that the bulk solicitation -- the bulk
use provision governs and, particularly, when you | ook
at the history underlying the statute which was very
much ai med at use of the information for direct
mar ket i ng.

And so -- as | was saying, Congress nade
clear --

JUSTI CE SOTOVAYOR: Does that apply to the

States, too, when they want to market against drunk

4
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driving, they want to market against -- for their health
I Nsurance processes versus private processes for State
drug provided --

MR. GUERRA: Justice Sotomayor, | believe
what your first question sounded -- your first exanple
sounded like mt was a noncomrercial use. | think that
in the -- in the case where the State is acting as a
commercial entity, the sane rules we would -- we woul d
apply with respect to | awer solicitation would apply
t here.

And the reason | say that -- and the reason
| think it's so clear that Congress intended that really
lies in the | anguage of Subsection (b)(2) because,

t here, Congress made clear that it uﬁderstood t hat these
provi sions are not wholly independent perm ssions and,
in fact, that the consent requirenent governs al
commercial bul k use, absent an explicit exception.

And, if you take a look, it's in the second
page of the addendum to our opening brief. And it says
that, "Personal information may be used in connection
with matters of notor vehicle market research activity,

I ncl udi ng survey research.”

Congress included the survey research cl ause

because a commercial bul k survey using personal

i nformati on woul d otherw se be governed by (b)(12)'s

5
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consent requirement, and so Congress had to make cl ear
that it was creating an exception for one industry to
engage in this one particular type of bul k use.

And the reason we know that the survey
research clause neans that is because, under
Respondent's interpretation, it has no affect
what soever. If -- if, as they say, each of these
clauses is wholly independent and sufficient to

aut hori ze whatever it covers, a phrase covering "in

connection with matters of noptor vehicle market research

activities" would, in and of itself, cover the subset of

not or vehicle market research survey research
So to give that clause any effect, you nust

understand that it's overriding the express consent

requi rement of (b)(12) and -- such that you now have to,

when you | ook at the other provisions that n ght

aut horize bul k comrercial use, find a conparably
explicit authorization, and you can't find that in
(b)(4). (B)(4) says nothing about solicitation, nuch

| ess bulk solicitation. And - -

JUSTICE GINSBURG: It says, "anticipation of

litigation in connection" --
MR. GUERRA: Yes.
JUSTI CE G NSBURG: Not only ongoi ng

litigation, but it can be used in connection with

6
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anticipation of litigation.

MR. GUERRA: Yes, Justice G nsburg. But ny
point is that, in (b)(2), you find an explicit
aut hori zation for survey research, which is one of the
very three topics covered in (b)(12) itself. When you
| ook at (b)(4), you don't see anything about
solicitation, which is the kind of explicit override
that (b)(2) indicates Congress wanted or -- or is
necessary in order to conclude that another subsection
overrides (b)(12)'s express consent requirenent.

JUSTICE KAGAN:. M. -- M. Guerra, | have to
admt that, given what a ness this statute is, those
three words don't quite do it for me. So, | nean,
the -- the argunent against you, rigﬁt, Is -- as to
using (b)(12) to define (b)(4), is that, look, this is
just a list of exceptions to a general prohibition, and
no one is nore general or specific than any other, and
all you have to do is fit within one of them And it
doesn't matter whether you don't fit within two of them
if you don't fit within one of them

So then the question would be: Are you
covered by (b)(4) or not? |If not, are you covered by
(b)(12) or not?

MR, GUERRA: Well, Justice Kagan, with

respect, nunber one, | don't think you can so readily

7
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

dism ss the -- the interpretive inport of those three
wor ds because they don't have any function other than to
override the express consent requirenment in (b)(12).

And, if there is no need -- if (b)(12) doesn't apply to

any ot her subsection, there is no need to be overriding

it in (b)(2).

But we don't rely solely on that -- the
force of those three words. It's also the case that
(b)(2) -- excuse nme, (b)(12) is one of the core

provi sions of the statute, in the sense that it's ai med
at one of the fundanental problens that pronpted passage
of the Act in the first place, which was DWs coll ecting
i nformation, then making it available to direct

mar ket ers.

And so you are in a situation where you' ve
got a core restriction ainmed at a core problemthis Act
I's designed to -- to resolve, but -- whereas (b)(4) is
one of the few subsections that authorize access to the
nost sensitive information that Congress -- excuse ne,
that DWs were -- were collecting.

CHI EF JUSTI CE ROBERTS: It's kind of hard to
argue, when you have (b)s (1) through (14), that (b)(12)
is the core provision. Usually, it's -- it's 1 of 14
items in a |ist.

VMR. GUERRA: M. Chief Justice, what | nean

8
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by that is that we knowit's -- it's core in the sense
that it's ained at one of the core problens that
Congress was addressing. And (b)(4), by contrast, is
one of the few provisions in which Congress authorized
access to the nost sensitive informati on DWs col | ect,
such as nedical and disability status and Soci al
Security numbers.

And we submit it's sinply inplausible to
think that a Congress concerned w th undue
public/private access to DW information would, in the
sane statute, grant |lawers the right -- a unique right,
to use that highly sensitive information in order to
engage in bulk solicitation.

And, in fact, the Iegislétive record here is
devoid of any evidence that Congress was aware that
| awyers ever made use of DW information for
solicitation, nuch less that -- or that they
contenplated it, much | ess that Congress nmade a
consci ous decision to allow themto --

JUSTI CE Gl NSBURG. Do you recogni ze that you
could use (b)(4) to identify class nenbers?

MR. GUERRA: We do, Your Honor. And -- and
that's -- that is because that is not a solicitation.
That class notice is advising people who are not aware

that there is pending litigation that could affect their

9
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ri ghts.

JUSTICE GINSBURG. So -- so if it's -- if
it's a solicitation, suppose this information was a -- a
recent autonobile purchaser was asked: Did you buy a
car recently? Were you charged this additional fee?
Period. That woul d be okay?

MR. GUERRA: Your Honor, yes. It would be
okay -- well, let ne just say if -- if the person --

JUSTI CE GI NSBURG: That woul d conme under
(b)(4)7?

MR. GUERRA: Justice G nsburg, if | may just
qualify my answer, yes, if you were investigating clains
on behalf of a potential client. | don't think -- |
don't think people can just go down fo t he DW and
answer questions of personal interests to thenselves --
or lawers, for that matter. But that is an instance in
whi ch you are sinply engaging in investigation, assuni ng
that you are investigating a possible |lawsuit, and not a
circunstance in which you are engaging in solicitation.
And that is the fundanental difference.

JUSTI CE KENNEDY: Well, aren't we going to
be told the whol e essence of the class action is you
have to see if there is an injury that goes beyond sone
particular clients that you know. And isn't this --
isn't this investigation in anticipation?

10
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MR. GUERRA: Your Honor -- Justice Kennedy,
If they had limted their activities to conducting an
i nvestigation, to determ ne the scope of a potenti al
claim we would have no quarrel with that.

JUSTI CE KENNEDY: Well, the anticipation is,
are -- are you willing to join the class?

MR. GUERRA: But that --

JUSTI CE KENNEDY: Isn't that critical?

MR. GUERRA: No -- no, Justice Kennedy, |
don't think so. And | think the point of (b)(4) is it's
focused on proceedi ngs, not on |awers. And it's
asking -- its basic goal is to ensure that tribunals can
do their job.

JUSTI CE KENNEDY: Wel |, f do think you are
hel ped somewhat by the -- the chronol ogi cal progression
here, is it including the service of process, which
nmeans the case has already started, and then
i nvestigation in anticipation of the litigation that

follows the service of process.

So it -- it is true that there is a
chronol ogi cal aspect. 1In order, it seens to ne, for the
Respondents to prevail, they have to say that

i nvestigation in anticipation of litigation also
precedes service of process.

MR. GUERRA: They would, and | think they do

11
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make that argument, Justice Kennedy. M point is that
the focus of (b)(4) is on the tribunals, in ensuring

t hat they have -- they can have the information, that
they can do their job, which is to make and enforce
judgnments. Lawyers get information under (b)(4) when
they act as officers of these tribunals, not for their
own comrercial benefit. \Wen --

JUSTI CE KAGAN:. M. Guerra, where do you get
that from in (b)(4), this focus on tribunals, rather
than | awyers? Because -- you know, the -- the
i nvestigation is done by |lawers, right? And that's a
critical part of (b)(4), so where -- where does that
come fromin the statute?

MR. GUERRA: It cones fr6n1the phrase "for
use in connection with any civil, crimnal,
adm nistrative or arbitral proceeding in any Federal,
State, or local court or agency." And --

JUSTI CE KAGAN: But then it includes things
that are clearly done by | awers.

MR. GUERRA: Right. M point is that
| awyers get access when they act as officers of those
tribunals, not for their own comercial self-interests.
And an investigation in anticipation of litigation is an
obligation that all |awers have, to ensure that they

have a wel | -founded factual basis for bringing a | awsuit

12
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in the first instance.

JUSTI CE KENNEDY: Well, are -- are you
saying that the study nust be either a solicitation or
an investigation? It can't be both? Wy can't it be
bot h?

MR. GUERRA: Because, Justice Kennedy, the
DM -- the DPPA is designed to -- it was aimng at a
fundament al probl em of private individuals obtaining DW
i nformation for commercial solicitation purposes. And
Congress, we know, wanted to stop that with the absence
of consent. So -- by the sanme token, they wanted to
make sure that they weren't intruding on the informtion
that courts and other tribunals need to do their jobs.

And so the -- the distinétion i's you can
engage in an investigation because that's acting as an
officer of the court, in order to help the court
ultimately render its judgment.

JUSTI CE GINSBURG: That's why -- would
you -- | want to make sure | understood your prior
answer. You said, | thought, that it would have been
okay to get the information fromthe bureau and then

ask, did you buy a car recently? Did you have this

addi ti onal charge? Now, suppose -- you said that was
all right?
MR. GUERRA: That -- Justice G nsburg, |
13
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apol ogize if | am not maki ng nmyself clear enough. The
vital distinction is between investigative activity to
ensure that you have a well-founded basis to file a

| awsuit, versus solicitation --

JUSTICE GINSBURG: Well, isn't that --
wasn't that crystal-clear here? Because the dealers
were saying, you can't go forward unl ess you have a
plaintiff to match every dealer. You're trying to bring
a representative action, but your list of plaintiffs,
none of them bought from Dealer Z. So we are
i nvestigating to see if we can have a representative
action with a line-up of plaintiffs, each of whom has
purchased froma |ist of defendants.

MR. GUERRA: Justice G nsburg, determ ning

that there are -- there are enough plaintiffs to justify
a class or group action is the -- the investigative
activity, but, when you go on to invite them-- and the

Fourth Circuit ruled that these letters were
solicitations, and that ruling is not before this Court
at this point --

JUSTI CE Gl NSBURG: Well, suppose we had --
what -- it was limted to did you buy the car, did you

pay the fee? And then sonmebody who --

MR. GUERRA: Justice G nsburg -- I'msorry
to interrupt, but sonething distracted ny -- | couldn't
14
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hear the begi nning of your question.

JUSTI CE GINSBURG: W -- we have just those
guestions, no -- are you interested in joining a
| awsuit, please call us. But sonmebody who receives this
notice, it just asks, did you buy a car, did you pay the
charge, then calls the lawer's office and says, tell ne
sonet hing about this letter that you told nme -- that
you -- you sent to ne.

And how does the | awer answer?

MR. GUERRA: If the | awer answers by asking
i nvestigative questions, when did you buy the car, were
you charged these fees, were -- were you advised, were
they prom nently displayed, all of which is in gathering
information for the |awsuit, then thé | awyer is engaging
i n perm ssible investigative prefiling activity --

JUSTI CE SOTOVAYOR: If the |lawer had said
nore -- did you buy a car, did you get charged the fee,
we're investigating this to determ ne whether this is --
violates the law -- is that okay?

MR. GUERRA: It still is, Your -- Your
Honor. The critical line --

JUSTI CE SOTOVAYOR: So the only -- the only
thing that's bad is to say, come call us for a
consul tation?

MR. GUERRA: |If you were interested in

15
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participating as -- in this proceeding. And --

JUSTI CE SOTOVAYOR: So what's the difference
bet ween that and how you answered Justice G nsburg, when
she said class notice would be okay?

MR. GUERRA: Because class notice is not a
proposal of a -- of a relation -- a commerci al
transaction. It is noticed --

JUSTI CE SOTOVAYOR: Wait a mnute. It's
joining the class or opting out.

MR. GUERRA: Correct.

JUSTI CE SOTOVAYOR: And, when you join the
class, you have a comercial relationship with the
| awyer no different than being a named plaintiff.

MR. GUERRA: But the funétion of cl ass
notice is not to enable class |lawers to solicit
clients. It is to enable courts to render binding
judgnents and to satisfy due process requirenents, so
t hat peopl e unaware of a litigation do not have their
rights forfeited. That is fundanentally different
than -- than soliciting clients.

And | realize that --

JUSTI CE KAGAN: M. Guerra, that
distinction -- | understand that you are deriving sone
of it from(b)(12), but if I -- just -- just assune wth

me that (b)(12) has nothing to do with anything, and you

16
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were just limted to (b)(4), can you find that
distinction in (b)(4)?

MR. GUERRA: Your Honor, | think the point
here is that, if you | ook at the conduct that is
specified in the three exanples, it is all activity that
| awyers woul d be engaging in as officers of a court.
And this Court has repeatedly recognized that there is a
fundanental difference between |awyers acting in their
own commerci al capacities, as opposed to officers of a
court.

And - -

CH EF JUSTI CE ROBERTS: How -- how is
sonebody conducting an investigation in anticipation of
litigation -- it hasn't started yet . acting as an
of ficer of the court?

MR. GUERRA: Because they're discharging
their responsibility to ensure that they bring
wel | -founded clains and don't file suits without -- |
mean, under Rule 11, you have to have a well-founded
factual basis for the allegations in the conplaint.

So you need to do --

CHI EF JUSTI CE ROBERTS: Well, that just
seens to ne to be saying that |awers are always acting
as an officer of the court.

VMR. GUERRA: M. Chief Justice, with

17
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respect --
CHI EF JUSTI CE ROBERTS: When you're

preparing a discovery request, when you're --

anything -- anything that the officer functions --

MR. GUERRA: | think npst tines, when you
are in -- engaging in litigation or pre-filing an
I nvestigation, that would be true, and that's -- that

woul d be all protected under (b)(4). The difference
IS -- thereis a -- there is a distinction. This Court
has recogni zed that | awers have nultiple capacities.
They wear three hats. They are -- they represent
clients, they're officers of courts, and they're
comercial actors --

JUSTI CE KAGAN. M. Guerfa, don't you
think -- I mean, | understand the distinction. The
| awyer as commercial actor versus | awer as officer of
the court. But, boy, it's hard to get that fromthe
words here. | mean, that -- that seens |ike the kind of
old-tinme legislative interpretation, where we just
figured out the statute that we hoped Congress would
have witten, as opposed to the statute that it did.

| mean, tell me where that distinction is in
this -- in this provision.

MR. GUERRA: Well, Justice Kagan, for one

thing, | think that, even if you decide that (b)(12) is

18
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not governing (b) -- (b)(4), it's still part of the
statute. And it still denpbnstrates that Congress was
concerned about people using DW information in order to
engage in commercial activity.

So the question then is, here's (b)(4),
whi ch says, we're authorizing use of information for use

in tribunals. There's no nention of |awers here. And

so the question is -- and this provision authorizes use
of the nost sensitive information that -- that DWws
col l ect.

So the question you have to ask yourself is:
In light of (b)(12) and the fact that we know Congress
was trying to stop use of DW information for
non- consensual solicitations, is it feasonable to think
that this clause authorizes |lawers to use disability
status and medical information in order to go find and
solicit clients?

And | submit it is not, particularly if you
take the sane broad reading that the Respondents argue
for, the "in connection with" |anguage, and you apply
that to (b)(6) and (b)(10), then you have these truly
I ncongruous results, where this Court in Condon
recogni zed that insurers were one of the purchasers of
the informati on that DWs were selling and using it to

direct market, and yet, in connection with underwriting,

19
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we' ve denmonstrated that would nmean that that is an
activity in connection with the business of insurance.

JUSTI CE KENNEDY: Well, | -- 1 understand
your argunment about (12), but I -- | do think that you
ought to assune we mght interpret this statute, so that
each of these is independent, and you have to
concentrate on (4). You keep going back to (12), when
we' re tal king about (4).

If you talk about (4) for a mnute, it seens
to me that you m ght give away too nmuch because the
statute says, "including service of process,"” which
means the suit has to begin and then investigation in
anticipation of the litigation that will follow after
that suit has cone in.

But you seemto give that away. You seemto
think that investigation in anticipation of litigation
can be before the suit is filed. You -- you seemto
concede that.

MR. GUERRA: Justice Kennedy --

JUSTI CE KENNEDY: | don't know why you
concede that.

MR. GUERRA: | guess | -- |'ve never
understood that -- after service of process, it's still
In anticipation of litigation. It's been ny

under st andi ng that service of process --

20
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JUSTICE GINSBURG. It doesn't necessarily

follow --

MR. GUERRA: It initiates --

JUSTICE G NSBURG: -- that they -- they are
descri bing only what goes on in the court. |If you just

took the phrase "investigation in anticipation of
litigation," "in anticipation of" sounds |ike before
litigation begins.

MR. GUERRA: | am not disputing that,
Justice G nsbhurg. M point is, though, even the -- the
(b)(6) and (b)(10) exanples | just gave,
Justice Kennedy, don't -- it's not a reliance on (b)(12)
anynore. |It's just denonstrating why it's inplausible
to think that the phrase "in connect{on w th" shoul d be
read so literally that it authorizes anything that can
be shown to have a connection with the subject matter.

JUSTI CE SOTOMAYOR: You -- you said earlier,
and it set ne to thinking, that why would in
anticipation of litigation permt access to all of this
very personal information? And I don't know that, yes,
it does permt access, but only in anticipation of
litigation. So you have to prove, before you get things
i ke Social Security nunber, driver -- anything else --
all they asked for was nane and addresses, | understand.

MR. GUERRA: Justice Sotomayor, that's true

21
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in this case, but if you -- if you read before, the way
Respondents are asking you to read it, there's no
limtation in the statute that says you can specify --
JUSTI CE SOTOVAYOR: Well, yes, there is.

There is a limtation that you're actually going to use
it in relationship to the litigation, nunmber one. And
the States are obligated to ensure that what they
release is actually covered by one of these exceptions.

MR. GUERRA: If you interpret (b)(4) to

aut hori ze access by |lawers in connection -- based on
the theory that they are -- it's in connection with sone
litigation, they will have access --

JUSTI CE SOTOVAYOR: But they have to explain
why. \

MR. GUERRA: You -- the -- the request in
this case sinply said, "pursuant to (b)(4) of the
statute.”

JUSTI CE SOTOVAYOR: No, no, no. As | read,
the first one is: W want to see if there is a pattern
of overcharging; give us the nanes and addresses of
peopl e who have recently bought a car. That seens, to
me, pretty specific as to what they want and why they
need it. And | think it's pretty easy for the State to
say -- to --

MR. GUERRA: Justice Sotomayor, two points:
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The four requests that followed after the first two said
not hing of the sort, and the State gave nme information.
It just said pursuant to the subsection that we're
t al ki ng about right now.

In addition, there is no reason why | awers
couldn't go in and say, | would like to identify -- | am

I nvesti gati ng whet her people have clains for a

disability claims or -- or based on their nedical
status, and | would like information of that ilk from --
fromthe DW. (B)(4) authorizes those -- that -- the

provi sion of that information. And it doesn't say that
there has to be sone hei ghtened showi ng by -- by the
| awyers in order to obtain it. So --

JUSTI CE KAGAN. M. Guerfa, suppose | am a
| awyer, and | want to bring a toxic tort case, and | am
really -- | amlooking for witnesses who have the sanme

ki nd of synptonms as ny client had. And so | put out a

| etter saying -- you know, have you have been exposed
and -- and tell nme about it, so that | can find out if
you are a good wtness, and -- you know, if you have, I
woul d also like to represent you. Wuld -- would that
count ?

MR. GUERRA: Two points, Justice Kagan. The
first is that you have highlighted why this is such a

uni que | oophol e for one very discrete class of |awers.
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Most -- toxic tort |lawers cannot go to a DW and say, |
need the nanmes and address of people.

JUSTI CE KAGAN: Well, | guess what | was
suggesting was that, if | was just asking for w tnesses,
you woul d have to say that that was included by (b)(4);
is that right?

MR. GUERRA: | do. | do acknow edge that.

JUSTI CE KAGAN: So, now, the court -- the
| awyer is saying, in addition to your help as a w tness,
i f you have the sanme synptons -- you know, you can join
the suit.

MR. GUERRA: And | think that that's an
| mproper use. The Congress did not create this
aut horization to go down to get the ﬁnst sensitive
information in order to enable lawers to find clients
nore easily than they m ght otherwise find them And so
I nvestigation in anticipation of litigation is one use
t hat Congress authorized, and, as | have suggested, it's
a use that helps a | awer discharge his or her
responsibility to a court.

Aski ng sonebody - -

JUSTICE GINSBURG. | don't know why this
case doesn't fit that description because the -- the
position that the dealers were taking was you can't --

you ought to maintain a representative action. The
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State has such an animal, it's not quite a class action,
representative action. To qualify, the group nust be
numer ous.

So how am | going to find out if it's
numer ous, W thout asking these questions?

MR. GUERRA: You -- you can ask every
question up to, "Wuld you like to be a plaintiff in the
| awsuit,"” and that would be fine. That's the dividing
l'ine.

JUSTI CE GI NSBURG: M ght that get the | awer
into some difficulty with the Bar Association? They'l]I
| ook at this and say, |ook, we told you, if you are --

i f you are seeking clients, then you have to put
advertising material. And a letter fike that would tip
the recipient off to something is going on, | should
find out about it, and maybe | should join it.

MR. GUERRA: Justice G nsburg, | think that
the -- the fact that that m ght trigger an obligation to
make a disclosure is not dispositive of whether it's a
solicitation. It would still be an objective factua
inquiry. And, if there were no indications in the
|l etter that someone is being invited to join a lawsuit,
then it would be perm ssible investigation.

| would like to point out, though, in terns

of why they needed this information, these |awers filed
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suits initially against dozens and, | ater, against

hundr eds of defendants, where they had no client with
any cl aimagai nst that defendant. Then they went to the
DW, and they found over 30,000 nanes and addresses and
sent out what the Fourth Circuit determ ned were
solicitations, in order to get clients in the clains

t hey had already inproperly asserted.

They did not need that information to
i ndicate the interest of the nanmed plaintiffs they
al ready had. Those people had standing to sue --

JUSTI CE GI NSBURG. But then there is a whole
string of defendants who were doing the sane thing --
the same allegedly unlawful practice, they couldn't
reach without getting additional pla{ntiffs.

MR. GUERRA: But their -- their clients have
no interest or need to reach those other deal ershi ps.
They have a cl ai m agai nst the dealers with whomt hey
dealt --

JUSTI CE GINSBURG: But their client is a --
is a group. This -- this is not an individual action --

MR. GUERRA: That's true, Justice G nsburg.

JUSTI CE G NSBURG: The statute says sue for
t he benefit of the whole.

MR. GUERRA: And -- and the South Carolina

State court said that each naned individual could sue
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for the benefit of everyone who dealt with the sane
deal er that that plaintiff dealt with, so there is no
i nconsi stency. And, of course, even if they want to try
to affect the conduct of the -- of the deal erships, wth
whom their clients never dealt with, they could still
get declaratory relief.

| would like to reserve the bal ance of ny

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Clenment?

ORAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF THE RESPONDENTS

MR. CLEMENT: M. Chief Justice, and may it
pl ease the Court: \

The DPPA is an unusual statute. It directly
regul ates the State's use of their own databases and
I nposes massive civil liability and crim nal penalties
for violations. It regulates it in a relatively
di stinct way, which is it makes di scl osures
presunptively unlawful, but then has 14 perm ssible use
provi sions for which the State may, but does not nust,
may di scl ose the information.

The scope of those 14 perm ssible use
provi sions then becones quite inportant for determ ning

whet her or not a statute that was originally designed
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primarily to regul ate the commercial sale of DW
I nformati on becones intrusive into matters of
traditional State regulation or inposes massive
liability without the requisite clarity.

Now, | woul d have thought that it was fairly
clear that, but for a resort to the specific controls to
t he general canon, that all of the activity at issue
here comes confortably within the | anguage of (b)(4)
because, if you | ook at that |anguage, it is remarkably
broad. Congress uses the word "any" three tines. It
uses "in connection with," which I think we all know is
a termof breadth. And then it uses "including" and
uses illustrative exanples.

And | think the only thiﬁg that really
brings these exanpl es together is Congress seens to be
covering the litigation process fromcradle to grave.

CHI EF JUSTI CE ROBERTS: One thing we also
know about the "in connection with" |anguage is that we
have said, it can't really nmean "in connection with," as
broadly as that -- the Morales case, | guess, it has to
have a nmore narrow nmeaning. O herw se, everything would
be covered.

MR. CLEMENT: M. Chief Justice, that's
exactly right. But the whole reason you have to have

sonme limt is because it's presunptively quite broad.
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And if -- | mean, for those who | ook at |egislative
hi story, the evolution of this provision, as it -- it
was changed twice in the |egislative process.

And it started out that Congress was goi ng
to have a perm ssible use just for use in litigation
i nvol vi ng notor vehicles. Then they dropped "notor
vehicles" and just said, "use in litigation." And then,
in the final iteration, they said, "use in connection
wth litigation." So, clearly, they were trying to
broaden it.

Now, | -- | would be the first to admt that
there has to be some Iimt, and we certainly woul dn't
say, for exanple, that if lawers -- you know, decide in
this case, well -- you know, we got fhis DW i nformation
for perfectly legitimte purposes involved in a
litigation, but, now, we are sitting on a gold mne, so
we should try to sell -- sell these sane people floor
mats or wi per blades or something. | nean, of course,
they can't do that. So there are limts, but | think --

JUSTI CE BREYER: Can they do this: Can --
can Lawer Smith say -- you know, there are sone
products in this State that | really suspect are not
being properly made, and | have probably a tort suit;
and the damages are awfully small; | would |ike to get

10 or 20,000 plaintiffs. | wonder if there is anybody
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i nt er est ed.

And then what he does is -- | have to wite
thema letter, and I know where | can get the nanes and
addresses, from the DW.

So he goes to the DW and says, | would |ike
t he names of everybody who -- 1'd like all your names
and addresses, and | intend to wite themall and send
thema letter and say, | suspect there is sonme fishy
busi ness going on here in the dress manufacturers; would
you like to tell me about what happened? 1s that
possi bl e? Can they do that?

MR. CLEMENT: It may or may not, depending
on where you draw the |ine.

JUSTI CE BREYER: Wl |, mﬁat do you --

MR. CLEMENT: But can | say sonething before
we tal k about that? You know, if they are really trying
to go after the dress manufacturers --

JUSTI CE BREYER:  Yes.

MR. CLEMENT: -- they can go to the phone
book, they can go to the title records office, there is
| ots of places they can go, if what they want is just
general information about people. And the only State
dat abase that Congress has seen fit to regulate is DW
dat abases.

JUSTI CE BREYER: Well, maybe they -- maybe
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this is all passe. Maybe -- perhaps they could get this
I nformation el sewhere, but | guess we have to deal with
this statute --

MR. CLEMENT: But, Justice Breyer, that's
part of the reason |'m pointing --

JUSTI CE BREYER: So nmaybe what they want is
t hey want the nanes of all the people who've ever had a
car -- you know, because they think there's sonething
speci al about a car, and they think that's going to be
connected. But you see what |I'mdriving at.

MR. CLEMENT: | --

JUSTI CE BREYER: You have no | awsuit, but
you are going to get one if you can, and you have
grounds for thinking that there is sdne suspi ci ous
def endants, and what you are |ooking for is plaintiffs.
That's all.

MR. CLEMENT: Sure. And --

JUSTI CE BREYER: All you are looking for is
plaintiffs. Now, can you, under this statute, go and
get the information, where all you are |ooking for is
plaintiffs for your lawsuit? So far, you know how many
plaintiffs you have? None.

MR. CLEMENT: | think, actually, the best
answer, at the end of the day, is it depends on whet her

you are focused on a specific transaction, occurrence,
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defect, so | think you mght ultimately --

JUSTI CE BREYER: All right. 1Is your answer
what | have in my mnd -- |I'"mjust repeating the sanme
question. | wll do that -- |I have sone reason for

t hi nking there are a whol e bunch of defendants here who
have done sonething wong. All | amlacking is a
plaintiff, and what | want to do is get the nanmes of
potential plaintiffs. |It's the sane question. | have
asked that three tinmes. Either you can, in your view,
get it under this |lawsuit, or you cannot.

MR. CLEMENT: | would say the best answer is
that you can. |If you don't |ike that answer and you
want to draw the line in a different place --

JUSTI CE BREYER:  No, no.\ I'"mnot |iking or
disliking. Al I want to knowis --

MR. CLEMENT: Well, here -- here's the
thing -- is | think there is a couple of places you
could draw the line, and I think there is a |ine draw ng
question any time you have | anguage like "in connection
with." The first would be, okay, I'ml|awers, and |
want to get clients for litigation.

You could say, well, that's enough of an "in
connection" requirenent, so you can use that. | would
say that that's probably on the other side of the |ine,

but you could just say that's close enough.
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The ot her place you could draw the line is

when you have a specific transaction, occurrence,

defect, so that there be would be a difference. If I --
If I get this informati on and send people letters and
say, | see you bought a new car in the last two years --

you know, there is a lenon law in this State --

JUSTI CE BREYER: Wait, wait. Now, that's
your -- now, that's the line. As to some of these
defendants, what he's saying is, these |awers had no
client that nmy defendant hurt, none.

MR. CLEMENT: Well --

JUSTI CE BREYER: And as to sone of these,
but not all the requests, all they were doing was they
were | ooking for sonebody who bought\a car fromne. And
the reason they want that is to ask them what the
practice was, so they can get a plaintiff to do what the
conplaint is about. So it's at |least two -- or one or
two of the requests are like that.

MR. CLEMENT: No, they are not in the
foll owi ng sense, Justice Breyer -- okay. Just to
under st and ki nd of the chronol ogy here, no request --
FO A request is made at all here until ny clients have
been approached by individuals who are conpl ai ni ng,
okay? No |letter goes out until the litigation is

actually filed. Now, they want to say --
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JUSTI CE BREYER: Ckay. So, now, repeat to
me -- |'ve got your point.
MR. CLEMENT: Ckay.

JUSTI CE BREYER: You have don't have to

prove it to ne. All -- what I'mtrying to get at is the
statenment that | could wite in an opinion that wll
draw t he boundary of this provision south of -- well,

the | awer can go out when he has reason to believe that
a defendant has done sonething wong and, to use a
pej orative, troll for clients.

MR. CLEMENT: Right.

JUSTI CE BREYER: | want it south of that,
and, now, you will tell ne the words | can use that wl|
both hel p your client because they mfll cover this case,
but will also be south of that. Wat are --

JUSTI CE SCALI A: What is -- what is south?
| don't have a conpass here.

(Laughter.)

JUSTI CE BREYER: South neans -- south neans
it does not -- you can't just go and troll for clients,
sinply because you think a defendant has done sonething
wrong, and you have no client.

MR. CLEMENT: |If you want to draw the |ine
south of the trolling line, then | think what you would

say is this is an easy case because no conmuni cation
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took place until my clients had a client. And then they
want to say, well, wait a second, your clients didn't
have a beef with the other deal ers.

That's wwong. At all tines in this suit,
t hey had a conspiracy claimagainst those other deal ers.
So, even as to the individuals they already represented,

they had a beef with those deal ers.

JUSTI CE KENNEDY: | want -- | want to
Interrupt just -- just one nonent. | nmay have m sheard,
or you may have m sspoke. | thought you said that no

requests were sent until the suit was filed, but the
request was -- the first FO A request was June 23rd,
2005; the second FO A request was August 24, 2006; and
this Herron suit was filed August 29; 2006.

MR. CLEMENT: Justice Kennedy --

JUSTI CE KENNEDY: So letters were sent
before the suit was fil ed.

MR. CLEMENT: A FO A request was nade before
the suit was filed. No letter to a potenti al
wi tness/client was sent until after it was fil ed.

JUSTI CE KENNEDY: But the -- yes, but the
FO A suit was made before the suit was filed.

MR. CLEMENT: Sure. And the FOA -- the two
FO A requests that were made beforehand were

specifically noted that they were in anticipation of
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litigation, and they were investigating, as Justice
G nsburg suggested, as they needed to under State | aw,
whet her this was a w despread practice. And --

JUSTI CE Gl NSBURG.  Suppose you -- you said
that you had a few people cane and conplained to the
| awyers, and then the | awers wanted to see how
w despread this was. Suppose the | awer herself bought
a car recently, and she got this adm nistrative fee.
And, now, she has -- no clients have approached her, but
she would like to find out how many simlarly situated
people there are, so she can get one of these
representative actions going.

Could -- on that basis, would it be
perm ssible to use -- would that coné under the
litigation exception?

MR. CLEMENT: | think it would,
Justice G nsbhurg, because |I think that, when you are
trying to figure out where to draw the line, you |ook to
the words in the statute, which you know t hat
"investigation in anticipation of litigation" is
covered, and | would think that would fit confortably
within "investigation of anticipation of litigation."
And the --

CHI EF JUSTI CE ROBERTS: It would be -- it

woul d be a very poor |awyer who couldn't figure out how
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to wite this -- the letter he's going to send out in a
way that it could not be said to be investigation, as
opposed to solicitation.

I f you have a problemw th the w ndshield
W pers, you just send a letter saying, there is this big
problemwi th windshield wipers. | ama |lawer, |'m
representing -- or | hope to represent, or | wll
represent a group of people who have this problem and |
think we will recover sonme damages. Wuld you like to
be a witness in this case?

That is in anticipation of litigation, but
it's also, quite plainly, an effort to solicit clients,
not just w tnesses.

MR. CLEMENT: | couldn't\agree nor e,

M. Chief Justice, which is why the line can't really be
bet ween investigation in anticipation of litigation and
solicitation in anticipation of litigation because that
is too thin a line to nmake a $200 million difference.

CHI EF JUSTI CE ROBERTS: So where -- where is
the line?

MR. CLEMENT: The line is whether or not it
Is in anticipation of litigation or in connection wth
litigation --

CHI EF JUSTI CE ROBERTS: No, that's the

words -- that's the words of the statute. I'mtrying to
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figure out what they nean. |If you think there is sone
type of solicitation that the statute was neant to
prohi bit, how do you draw a |ine that prohibits that,
but allows the sort of thing that you want to do?

MR. CLEMENT: | think the way you do is you
woul d basically say that, when they are saying, "in
anticipation of litigation," they mean in anticipation
of a particular litigation, particular problem and so
it's different --

CHI EF JUSTI CE ROBERTS: That doesn't have to
be filed in court, that may just be --

MR. CLEMENT: Oh, absolutely not. | nean,
it seems to ne --

CHI EF JUSTI CE ROBERTS: . residing in the
brain of any |awer who's |ooking for work.

MR. CLEMENT: No. They are -- they are
concerned about a particular thing, and | think the "in
anticipation of litigation" |anguage, | mean, that's not
the only tinme you have ever seen it before --

JUSTI CE SCALIA: It's not just that
| anguage. It's "investigation in anticipation of
litigation.” If | understand you correctly, you are
sayi ng investigation includes solicitation.

MR. CLEMENT: It --

JUSTI CE SCALIA: Isn't that your position?
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MR. CLEMENT: | think it is, though | guess
my point would be, even if you can identify sone
solicitation that is not investigation, as long as it's
I n connection with litigation, it's in (b)(4), and then
| think --

JUSTI CE BREYER: Ckay. So you are saying
that really this is a -- the way the statute works is it
says nobody can solicit, but for lawers. And that's
not -- that makes nore sense than you m ght think
because this was not a statute that was neant to
interfere with solicitation rules; it was nmeant to
interfere with commercial selling.

And -- and that's what this is about, and
there is a requirenent, the requirenént as to the
| awyer, in good faith, has to believe that, if he finds
a client, there's a case.

MR. CLEMENT: | agree with everything,
except the first thing you said --

JUSTI CE BREYER: All right.

MR. CLEMENT: -- which is that this is a
prohi bition on solicitation. |f you |ook at the
structure of the statute, it says, presunptively, you
can't use this for anything. And then there are 14
perm ssions. And sonme of the perm ssions, |ike (b)(4),

are unconditional. [If you conme within (b)(4), you get
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to use it.

Now, when you get to the end of the statute,
which is -- | respectfully suggest is not where you put
the core provisions, it's where you put the less favored
provi sions -- then you have, in (b)(12), a conditional
perm ssion that you can use it, but only if you get
consent.

Now, the thrust of their positionis, if you
are in one of the unconditional perm ssions, but you
al so are, presunmptively, in one of the conditional

perm ssions, sonehow, that condition from (b)(12) hops

over to (b)(12) -- (b)(4) and says --
JUSTI CE SCALIA: | don't -- | don't think
that is fair. | think their position is, to harnonize

(b)(4) and (b)(12), you have to interpret investigation,
not to include solicitation, because, otherw se, you
have a conflict, that (b)(12) prohibits solicitation,
unl ess you have the consent; whereas, (b)(4), which

says, "investigation," does not require consent.
Now, the two exist in perfect harnony if
i nvestigati on does not include solicitation, but
there -- there is a discrepancy between the two if it
does include solicitation. And you have to say, well,

this is an exception from (b)(12).

MR. CLEMENT: No, you don't. There is no
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di screpancy. A conditional -- |like you get a green
light for use in litigation. You get a yellow light for
solicitation. |If you have solicitation in connection
with litigation, you're covered by both, you take the
green light, there is no conflict.

And the prem se for your discussion was we
have to harnmonize. | would take issue with that. |If
you | ook at these 14 exenptions, there is tons of
overlap in them Congress is not telling you that each
of these 14 exceptions has an exclusive area, and you
have to find out which field is preenpted by (1), (2),
(3), (4), (5), (6), (7). If you look at (b)(1) and
(b)(4), there is conplete overl ap.

One of the things | mnuld take issue with is
my brother said that, well, (b)(4) is about the
tribunal. No, it's not. (B)(1l) is principally about
the tribunal. (B)(1l) is the provision that tal ks about
government actors and their functions, and it
specifically tal ks about torts.

JUSTICE ALITO  (B)(4) is about -- (b)(4) is
about very sensitive information. You're talking about
peopl e's Social Security numbers. You're tal king about

whet her the person has a disability that they may not

want to disclose to the general public -- a person has
Par ki nson'"s or -- or epilepsy or is diabetic.
41
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And so you're just -- you're saying |awers,
they -- they get all that stuff. Nobody el se can, but
| awyers are a privileged class, and they get it.

MR. CLEMENT: Justice Alito, it is inportant
to recogni ze | awers presunptively get it under Federa
| aw, but Federal lawis only a floor. And so let's take
Soci al Security nunbers, please, because, sure, as to
(b)(4) and (b)(1) and two other provisions, Congress
says, presunptively, you can get Social Security
numbers.

You know what -- you know what State -- the
State of South Carolina says? You never get Soci al
Security nunmbers, unless you have a court order. They
put that right in their State FO A Iéw. And so that is
just another exanple of how -- this is a Federal floor.
States can release this information. They don't have
to.

And, to Justice Breyer's point, it makes
sense that you would distinguish between an attorney who
is subject to the Bar discipline, is subject to
oversight and solicitation process, and treat that
solicitation differently froma solicitation by a direct
mar ket er, which is what (b)(12) is clearly ainmed at, not
the practice of |aw.

JUSTI CE BREYER: The difficulty that
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Justice Alito brings out is -- | see your
I nterpretation, and | hope the other side will give ne
sone |line because they have the same problem-- you

know, but in reverse. What is the |ine?

But your way, it doesn't becone that nuch of
a privacy statute. |It's sort of a misnoner. It's a --
It's a statute that is designed to prevent the
comrerci al use of your -- of this personal information.
It's not really a privacy statute.

MR. CLEMENT: It's certainly not an
al | - purpose privacy statute. | do think that's fair.
And the principal thing that they were concerned about,
of course, is that you could | ook at sonmebody's |icense
pl ate and indiscrimnately go down, 5ay a fee, and get
their honme address.

Now, the one thing we know from (b)(4) is,
If a lawyer wants to do that exact thing, to serve
process, the | awer gets to do it. You can get
sonebody's |license plate, go to the DW, get an address,
and serve process. And they specifically preserve that.
So we know, as to the core of the statute, they treated
| awyers differently.

They were al so concerned with direct
mar keters taking this information and using it to market

people, but | don't think you'd lunp |awer solicitation

43
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

in anticipation of litigation, which may put sonme limt
on it, together with that.

JUSTI CE KENNEDY: But in anticipation of
litigation does cone after service of process, and an
addi tional way to harnonize this statute with (12) is to
say that, after the suit has been filed, then -- in
anticipation of the litigation that that suit wl|
engender, then you may get the information. But you
didn't do that.

MR. CLEMENT: There's two problens with that
way of |ooking at the statute, | think |I woul d
respectfully suggest, Justice Kennedy. One is we are
tal king about items on an inclusive list, so even if you
t ook your prem se that -- that the aﬁticipation of
litigation in that |ist somehow is anticipation post
service of process -- which |I want to cone back to --
even if you took that position, they are just things on
an inclusive list. And so it wouldn't stop you from
saying that the ultimte test here is whether it's in
connection with litigation.

But | guess | would go back to that and say
' ve never once thought that investigation in
anticipation of litigation was sonmething that woul d take
pl ace after service of process. | thought -- | nean --

JUSTI CE KENNEDY: That's the way the
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statute's witten.

MR. CLEMENT: Yeah, but | don't think that
that was an intentional thing on the Court's part, that
we're going to nane these and we're going to nanme them
in chronological order. |If they tried to do it, | think
they got it wong.

JUSTI CE SOTOVAYOR: M. Clenent, |'m not
sure I"'msatisfied with the answer you gave to
Justice Scalia. He said, |ook, we've got to harnonize;

I nstead of general -specific, solicitation of clients is
different than investigation, and we just say they're
mutual ly exclusive. It is alittle bit of a general and
specific. And that's proven by (b)(2) because, when

(b)(2) wants to permt solicitation, it expressly says

it, and they didn't expressly say, "solicitation," in
(4).

That's, | think, your adversary's main
argument. And I'm-- I"'mstill not sure I'mconfortable

wth the answer you're giving. You're saying they're
i ndependent, but why are they necessarily conflicting?
MR. CLEMENT: Last word "conflicting"?

JUSTI CE SOTOVAYOR: "Conflicting," exactly,

or -- or conflicting or overl apping.
MR. CLEMENT: | think --
JUSTI CE SOTOVAYOR: | guess it's why are
45
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t hey necessarily overl appi ng?
MR. CLEMENT: | think they are necessarily

overl apping, and I guess | would point to several

things. First of all, the language in (b)(2), | don't
think hel ps themnearly as much as they do. | think
t hat | anguage in there about survey research, |ike much

| anguage in many statutes, maybe avoids the marketers --
or the -- the notor vehicle marketers from having to be
here in a | awsuit because it renoves all doubt about it.
But | think they woul d be covered, even w thout those
wor ds.

But the point is -- you may say, well,
that's horrible, that's superfluous. But, no, if you
| ook at the way the statute operates\generally, there's
| ots of overlap. So this isn't a context where you want
to nmake sure that there is no overlap and everyone
operates i ndependently.

| pointed to (b)(1) and (b)(4). They both
cover courts and litigation. |[If this Court uses DW
information in its opinion, it's covered by (b)(1), it's
covered by (b)(4).

O look at (b)(3). (B)(3) is a provision
t hat says, generally, conpanies can use DW informtion
to verify sonebody's identity. And then it specifically

says, and if sonmebody lies to you about their identity,
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you can pursue | egal renedies.

Ckay. When you're pursuing that | egal
remedy pursuant to (b)(3), you're also doing things in
connection with litigation pursuant to --

CHI EF JUSTI CE ROBERTS: Well, that's --
well, that's right. | understand your point, that this
Is -- they're not separate categories, and there's no
overlap. But the word is "harnonizing,"” and the problem
I's we have to give sone limting construction to "in
connection with."

And it seens to ne that, if you are involved
i n that endeavor, it does make sense to see how what
you're going to cover under the "in connection wth"
relates to what's exenpt under the ofher pr ovi si ons.

MR. CLEMENT: But, as we've discussed,

M. Chief Justice, if you -- if you are saying you are
not going to apply the specific controls the general,
but you may be using a junior varsity version of it to
har noni ze the statute --

CHI EF JUSTI CE ROBERTS: Exact|y.

MR. CLEMENT: -- as -- as we suggested in
our colloquy, | think the Iine between solicitation in
anticipation of litigation and investigation in
anticipation of litigationis far too thin a line to

make a $200 mllion difference.
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And if | could direct the Court to page 93
of the Joint Appendi x because that will show you just an
exanpl e of the postcard that is attached to these
letters. And the postcard does ask specifically, as
Justice G nshurg was suggesting -- again, this is at 93
of the Joint Appendix -- it asks people to fill out
t heir name, address, the deal ership they bought the car
from the type of car, and then the adm nistrative fee
or processing fee that was charged.

Now, | think it's comon ground between the
parties that we get to ask about that adm nistrative or

processi ng fee because that is investigation in

anticipation of the -- of the litigation. As |
understand where ny clients arguably made a $200 mllion
m stake is by adding the line "I"minterested" -- "I am

interested in participating"” signature, that crosses the
line into solicitation.

JUSTI CE BREYER: Well, the reason -- the
reason that would be so -- | agree with you, that it's
very hard to figure out what the line is here between
the investigation and solicitation.

But that's where the solicitation thing
cones into play because what it -- the words that go the
other way, in ny mnd, that cut against you, is that

this card could have asked for Social Security nunbers,
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| guess.

MR. CLEMENT: Not under South Carolina |aw,
it absolutely couldn't.

JUSTI CE BREYER: Not under South Carolina
law. All right. But then, under another State, under
this statute, they could. Now, that's hel pful, that
answer .

But if -- when I think of asking for Social
Security nunmbers, | -- the words -- exaggerated, but

they go through ny mnd -- are "identity theft run

wild. "

MR. CLEMENT: Absolutely.

JUSTICE BREYER: And, if that is a
concern -- if that is a concern, theﬁ, by reading this
as a solicitation -- you know, the pure case -- and

t hrowi ng the other exception to cover it, you force the
State to focus on it.

And the State then has to deci de whet her
they are going to permt or not permt the solicitor,
who -- you see, mght -- mght include the | awer here,
to ask for the Social Security nunber, and better to
have them focus on that decision. That's the connection
that | see between the two.

MR. CLEMENT: But, Justice Breyer, let ne

try to help you this way, which, is first of all, every
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State in the country is focused on identity theft. And
the only circunmstances in which I could imagine a State
ever giving Social Security nunbers to a |lawer is if

t here case was -- you know, these car dealers are
putting the Social Security nunbers on the forns and we
are --

JUSTI CE BREYER. (Okay. So are we -- do we
know -- by the way, that is hel pful because do we know
under how many States' |aw the DW woul d be forbidden to
gi ve Soci al Security numbers?

MR. CLEMENT: | don't know that offhand. |
can get that to you in a supplenental letter. | just
know South Carolina, it says, right in their FO A
statute, you can't get that infornat{on. And, like |
said, the only situation -- it's kind of --

JUSTI CE SOTOVAYOR: Is there a Federal |aw
to that effect?

MR. CLEMENT: \Vhat's that?

JUSTI CE SOTOVAYOR: There may be a Federal
|l aw to that effect.

MR. CLEMENT: Right.

JUSTI CE SOTOVAYOR: A separate one.

MR. CLEMENT: And it nay be -- it may be
| awers -- it may be the |awers want to enforce that

Federal | aw against the dealers. And in enforcing that
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Federal | aw against the dealers, they m ght ask for the
information. It's the sanme kind of thing.

The only circunstances in which I could
I mgi ne a State would ever give a |lawer disability
information is if they were bringing an ADA suit. |If
t hey were bringing an ADA suit against a deal er, you
m ght actually want them --

CHI EF JUSTI CE ROBERTS: Well, if they are --
If they were thinking they mght bring an ADA suit --

MR. CLEMENT: Fair point --

CHI EF JUSTI CE ROBERTS: Your position does
create a special -- the point your friend makes -- it
does create a special exenption froma solicitation bar
for lawers. Lawyers can solicitate\-- you know, Acne
Products can't.

MR. CLEMENT: Well, sure, but they can --
they can solicit for their |legal services in connection
with litigation. And that, | think, is different --

CHI EF JUSTI CE ROBERTS: I n connection with
sonet hing they hope m ght someday becone litigation,
dependi ng upon the answers they get.

MR. CLEMENT: Well, again, if you' re going

to draw a line -- there's two things here -- you know,

there's -- there's an inpulse to draw a line with "in

connection with," and, at sone point, you will have to.
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But | don't think solicitation provides the |ine because
the --

JUSTI CE KAGAN: Can | ask about your Iine,
M. Clenment?

MR. CLEMENT: Sure.

JUSTI CE KAGAN: Let ne just see if |
understand it, and I'I|l give you two things --

MR. CLEMENT: Sure.

JUSTICE KAGAN: -- and | think one falls on
one side of your line --

MR. CLEMENT: Yeah.

JUSTI CE KAGAN: -- and the other falls on
the other, but this is just to clarify where your line
I S. \

One is -- you know, I'"'ma |lawer, have you
ever been in a car accident lately? |If you have,
contact ne, and I would |love to represent you. That --
the other is, I"'ma |lawer, | think that there's a -- a
real -- I'm-- I"mbringing a | awsuit about these red
| i ght caneras and saying that they' re unlawful, and
woul d you like to join me in that litigation?

Am |1 right to think that the first falls on
one side of the line, it's not enough, there's no
litigation there; and the seconds falls on the other
si de, according to you?
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MR. CLEMENT: | think that's right, Justice
Kagan. And | just want to enphasize that nmy -- ny
clients fall on the other side of even yet another |ine,

which is they already had clients before they asked DW

anyt hi ng.

JUSTI CE KAGAN:. But your line --

JUSTI CE SCALI A:  They're north of that I|ine,
right?

(Laughter.)

JUSTI CE KAGAN: -- is a contenpl ated
litigation.

MR. CLEMENT: Yes.

JUSTI CE KAGAN: A specific contenplated
litigation. \

MR. CLEMENT: Exactly. O to put -- you
know, to give just another sort of exanple, this seens
to be what clearly surely should be covered is, okay, I
understand there's a defect with the particular make and
nodel of a car. |'ve used the DW records, consistent
with State |aw, to get access to the fact that you' ve
bought one of these cars; do you want to join the suit?

| don't think there's anything nefarious
with that. There's certainly nothing --

CHI EF JUSTI CE ROBERTS: Wuld you want to

start the suit? It doesn't matter in your position.
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MR. CLEMENT: Yeah, that's -- that's not ny
case because this -- these people cane to us before we
did anything. But | don't think there's anything wong
wi th that, Your Honor. And, yes, you mght say it's
solicitation, but I don't think, if you | ook at these
provi sions, that you would interpret themthat way when
they're all perm ssive uses. And --

JUSTICE ALITO. Well, if Congress wanted to
draw the |ine between possible -- you know, sone unknown
| awsuit and an actual lawsuit that's in the m nd of the
| awyer, why did it use the term"litigation,” when it
had al ready used earlier, in the same subsection,
"proceeding,"” civil, crimnal, admnistrative, or
arbitral proceeding?

MR. CLEMENT: Well, Justice Alito, | think
when it uses "in anticipation of litigation," it
actually wants to cover activity that takes place before
there's an actual proceeding. And what | was going to
say is -- you know, that |anguage doesn't cone out of
the ether. | nean, that's the | anguage you use in
att orney work product.

And, as | understand it -- |'ve |looked into
this alittle bit, the basic rule there is you
di stinguish between litigation in the abstract and the

poi nt at which you' ve identified a particular
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transaction, occurrence, defect. And, at that point, if
you' re doing sonething, it's in -- it's in anticipation
of litigation.

The one other point | haven't yet nade,
which is, to the extent you're going to resort to the
specific controls of the general, | think it is worth
noting that this would be the first time, that |I'm aware

of , that the Court would ever have applied that canon to

I npose this kind of nmassive civil liability and even
potentially crimnal liability.

JUSTI CE SCALIA: | don't know which is
specific and which is general. | nmean, that's the

problem | have with that.

MR. CLEMENT: | agree, aﬁd | think that's
t he best reason why the canon doesn't work. These are
equal ly specific. And, in the case of an overlap
bet ween the two that you have here -- and you have in
(b)(1) and (b)(4) and (b)(3) and (b)(4) -- you just say,
okay, Congress thought it was okay, and you just call it
a day.

JUSTI CE KAGAN: But what you say,
M. Clenment, that you and your varsity version of the --
which is stronger than the other one is --

MR. CLEMENT: Paradoxically.

JUSTI CE KAGAN: -- is something like, if
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(b)(4) is hard, we have to draw a |ine soneplace, we can
| ook to (b)(12) as expressing sonme kind of concern that
we can use to draw that |ine.

MR. CLEMENT: Yeah. And the reason | think
that --

JUSTICE KAGAN: It's not a conflict, we
don't have to -- you know, it's not inconsistent, it's
just this is an expression of what Congress was thinking
about, we're going to use it as a clue.

MR. CLEMENT: Right. But the |ine-draw ng
problemis really drawing the |line about "in connection
with." The |line-drawi ng problem-- draw ng the |ine
bet ween solicitation in anticipation of litigation and
I nvestigation in -- in anticipation 6f litigation just
doesn't work. They're two sides of the sane coin.

As Justice G nsburg pointed out, if ny
clients had sent a letter that nobody objects to, that
says, we're bringing a lawsuit, we think you may have

been charged the sane kind of fee, | think what the

State Bar would have said -- the natural next question
for anybody getting that letter is, will you represent
me? And precisely because of that, we want you -- we

want to treat this like it's solicitation, and we want
to add these additional bells and whistles.

And part of the irony here is, | think, the
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make our letter look nost like it's

advertisement or solicitation are the things that

required by the State Bar.

are

And, keep in mnd, that's another reason why

treating attorney solicitation differently from genera

solicitation nakes perfect sense because they're subject

to --

you' re sayi

woul d have

JUSTI CE SCALI A: | don't understand what

ng. You're saying the State Bar requirenents

required you to say, are you interested in

joining the | awsuit?

it's so nat

| awsuit --

MR. CLEMENT: Well, and -- they would --

ural that sonebody will say, can | join your

JUSTI CE SCALI A:  Yes.

MR. CLEMENT: -- that they would require al

t he | anguage that says, you have alternatives, other

peopl e can

that's because the State is allow ng solicitation,

it puts certain conditions on what your

say, oh, it

the letter

-- can -- can hire you.

JUSTI CE KENNEDY: Well, that's because --

MR. CLEMENT: Exactly.

and

solicitation --

JUSTI CE KENNEDY: You point to page 94, you

's just the last line, the whole thrust of

was solicitation. You have to be fair
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t hat .

MR. CLEMENT: Exactly.

JUSTI CE KENNEDY: You have to be fair about
t hat .

MR. CLEMENT: And, Justice Scalia, the |ast
thing you can infer fromthe statute is that Congress
wanted, for the first time ever, get in the business of
managi ng attorney solicitation, a subject they' d al ways

| eft to the States. And - -

JUSTI CE SOTOVAYOR: Counsel, | just want to,
before you | eave, because -- in response to
Justice Kagan, | think you've changed positions a little

bit. You started by saying there were three ways to
draw a line. Getting clients is okay; getting clients
Is okay if you get a specific treatnment, occurrence, or
defect. And you didn't nention what the third was.

So what's your preferred readi ng?

MR. CLEMENT: M -- ny preferred reading is
that transaction, occurrence, defect -- which | took her
red light canera to be an exanple of a particular
identified defect. But | do want to enphasize, before |
Sit down -- it's the last thing I'lIl enphasize, that ny
case is a little bit better because we had a client and
a specific defect before anything happened.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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M. Guerra, you have four m nutes remaining.
REBUTTAL ARGUMENT OF JOSEPH R. GUERRA
ON BEHALF OF THE PETI TI ONERS

MR. GUERRA: Thank you

First of all, 1'd just |like to point out
t hat the consequence of Respondent's argunent is that --
I's they gave the exanple of going to get the |icense
pl ate and then getting the nane and address to serve
process.

But, on their theory, you can also go down
and -- you can witness an accident on the side of the
road, you can go down to DW, get the nane and
| icense -- use the license plate to get the nanme and
address and send a solicitation Iettér. And that is
trolling.

And | think everybody -- as | understand it,
the line seens to be everybody wants it sonmewhere south
of trolling. And yet --

JUSTI CE BREYER: Well, why don't you give us
the line that's north?

(Laughter.)

MR. GUERRA: M line -- ny line --

JUSTI CE SCALIA: North of trolling?

JUSTI CE BREYER: No, not north of trolling,

but you understand the point. \What's your line?
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MR. GUERRA: Qur line is solicitation,
Justice Breyer, and there are two ways to get that.
There is the -- we -- | submt, is the strong textua
evidence in (b)(2), that Congress did, in fact,
under stand that the consent requirenment governs all bulk
solicitation or surveys or marketing, and it had to give
an explicit override in (b)(2) because, otherw se,
(b)(12) would have restricted the ability to do
nonconsent --

JUSTICE BREYER: In the mddle of the -- in
the m ddle of the class action, several of the clients,
t he only ones who brought -- who bought the cars --
which there is | oads of evidence they're defective, from
Dealer Smth, died, and they want to\see i f they can
find three others, so they don't have to dism ss them
fromthe class, they're alnost certain -- and has | oads
of evidence there is the -- you know, the harm caused by
the defendant. They are missing a client. They died.

And so can they get it then?

MR. GUERRA: |'m not sure | understand the
guesti on.

JUSTI CE BREYER: Can they go to the board
and say, | ook, Dealer Smth here -- we're in the mddle

of the case, we're finished with discovery. W!'re

just -- he just died and --
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MR. GUERRA: Are you tal king about --

JUSTI CE BREYER: -- we want to find three
others, and |I'm sure there's | oads of evidence here that
there were a hundred thousand ot hers, who bought this
defective thing fromthis defendant, we want to find out
t he names and addresses. Can they get it or not?

MR. GUERRA: For purposes of soliciting new
cl ass representatives, | think not.

JUSTI CE BREYER: Not.

MR. GUERRA: And I think -- and there are
| oads of ways to find class representatives w thout
going to DWs. And, in fact, that's what nost class
action |awers have to do, is advertise in one fashion
or another. So that's not, to ny niﬁd, I n Congress's
concl usi on.

But | would just point out that, according
to Respondents, the phrase "survey research” is
surplusage, and this Court says that's -- you're not
supposed to reach that conclusion, if you can avoid it,
and you can avoid it by understanding it to be the
meaning -- the meaning -- its effect is to override the
consent requirenment, so that -- that you can do
commercial bulk surveys in (b)(2), which would otherw se
require consent as a -- as a consequence of (b)(12).

And then there is the so-called "junior
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varsity" harnoni zati on basis for reaching solicitation.
And | woul d point out that Respondents are saying, it
can't be that you -- that sonme -- certain statenents in
a letter neans you crossed the line into solicitation
and that that has all kinds of massive civil liability
consequences.

Congress used the word "solicitation"” in
this statute. Congress nmeant to draw sonme kind of line
around solicitation. Now, admttedly, we're saying that
t he harnoni zati on nmeans that that's the sane |line you
would draw in (b)(4). But it's not inconceivable to
think that Congress was -- was drawing a |ine at
solicitation and that liability would flow, depending
upon whet her sonmebody crossed it or ﬁot.

JUSTI CE KAGAN: But, M. Guerra, it didn't
draw the line at solicitation in (b)(4), and the
advantage of M. Clenent's argunent is that the |ine
that he sets up actually has a textual basis in (b)(4)
because it focuses on words like "what is a litigation,"
and "what is a proceeding," and "are we there yet." And
t hat seens to be what the | anguage of (b)(4) indicates.

MR. GUERRA: Your Honor, our point is --
sort of, if you step back, and you -- and this is the
question for the harnonization purpose: (b)(4) covers

solicitation only because of the indeterm nacy of the
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phrase "in connection with." Wthout that |anguage,
there's no basis for saying (b)(4) is authorizing
| awyers' solicitations. So it is, | would submt, at
t he periphery of the authorization that (b)(4) provides.
(B)(12) solicitation is at the core of what
t hat provision is about and that -- the -- the nmss
mar keti ng of using DW information is one of the
fundament al probl enms Congress was addressi ng.
And | just think it's inplausible to
conclude that the -- that the periphery concept in
(b) (4) should take precedence over the core function of
(b) (12).
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted. \
(Wher eupon, at 12:17 p.m, the case in the

above-entitled matter was submtted.)
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