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PROCEEDI NGS
(11: 06 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
next this nmorning in Case 11-556, Vance v. Ball State
Uni versity.

M. Otiz.

ORAL ARGUMENT OF DANIEL R ORTI Z

ON BEHALF OF THE PETI TI ONER

MR. ORTIZ: M. Chief Justice, and may it
pl ease the Court:

This case concerns who counts and who does
not count as a supervisor under Title VII. The parties
and the United States agree that the Seventh Circuit
rul e violates the hol di ng of Faraghef, t he reasoni ng of
Faragher and this Court's other central Title VII
precedents, including Burlington Northern and Staub, and
t he common-sense neani ng of the word "supervisor."

The parties even agree as to the general
| egal standard, although they style it a little bit
different -- differently, that those harassers whose
enpl oyer-conferred authority over their victins enabl es
or materially augnments the harassnment shoul d count as
supervi sors.

This is not a standard, Your Honor, that

I nposes automatic liability on enployers. Victinms nust

3
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still prove actionabl e harassnment, and enpl oyers can
still take advantage of the Ellerth/Faragher affirmative
def ense.

CHI EF JUSTI CE ROBERTS:

Let's say you have a

work room There are five people who work there. And

t he enpl oyer has a rule that the senior

pick the nmusic that's going to play all

enpl oyee gets to

day long. And

t he senior enployee says to one of the other

enpl oyees -- you know, if you don't date ne -- | know

you don't like country nusic; if you don't date ne, it's

going to be country nmusic all day |ong.

Now, that affects the daily activities of

t hat other enployee. | would have thought, under your

t heory, that neans that that senior enployee is a

supervi sor.

MR, ORTI Z: No, Your Honor,

because in that

circunmst ance the adverse action would not amunt to --

woul d not be severe. O, perhaps it would be

pervasive --

CHI EF JUSTI CE ROBERTS:

Well, that could

be -- that could be far nore severe than, for exanple --

JUSTI CE SCALI A: Hard rock instead of --

(Laughter.)
CHI EF JUSTI CE ROBERTS:

severe than sinply saying, all right

4
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going to -- as in this case -- you're going to be
cutting the celery rather than -- you know, baking the
bread, or whatever.

MR. ORTIZ: Well, no, Your Honor, this is
the -- the severity is an objective standard; it's not a
subj ective. So in this case, sonmeone's intense
dislike -- maybe it's debilitating, subjective --
di sli ke of rock nusic, sonme forms of country nusic --
m ght inmpair the performance of sone in the workpl ace;
but, from an objective reasonabl e enpl oyee's standpoint,

| don't believe that that would be the case. Not all --

CHI EF JUSTI CE ROBERTS: Well, but, | nean,
there are places where the environment -- you know, an
assenbly line or sonething |ike that\-- where the task
may not be that different, but how you -- the

envi ronnment in which you have to performthem may be far
nore significant than whether or not you' re attaching
t he door handles or the front fenders.

MR. ORTIZ: Onh, for sure, Your Honor, but
t hey have to be judged on a case-by-case basis.

CHI EF JUSTI CE ROBERTS: Well, exactly. And
| woul d have thought the benefit of the Seventh
Circuit's test was that you don't have to go through
t hose case-by-case basis. | think we can have a

reasonabl e debate about whether the nusic you have to

5
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

listen to for eight hours is objectively a significant
enough interference with the daily activities to qualify
under your test.

But the Seventh Circuit test makes clear --
it doesn't give any kind of inmmunity; it just makes
clear what type of analysis is going to be applied to
the all egation.

MR. ORTIZ: Well, Your Honor, the Respondent
actually exaggerates the determ nativeness of the
Seventh Circuit rule, and the indeterm nativeness --
both i ndeterm nati veness and unpredictability of the
Second Circuit rule.

The Seventh Circuit itself has recogni zed --
the judges in the Seventh Circuit itéelf have recogni zed
that the rule does not really well fit the realities of
t he workplace. It also just nobves uncertainty from one
category to anot her.

The category of supervisor may be a little
bit tidier; but, under the Seventh Circuit's approach,
the category of co-worker is very unpredictable.

The Seventh Circuit itself, in
Doe v. Oberweis Dairy, recogni zed that once you nove
peopl e who can take -- have this kind of power over
their victinms but can't actually take annual enpl oynent

actions against theminto the category of co-workers,

6
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all of a sudden you have to apply a sliding scal e of
negligence. Not only that, but the jury is the one who
applies it.

So for those categories -- this exact
cat egory of enployee, Your Honor, the enployee --
enpl oyer going forward has very little idea of
whet her -- what standard of care is that a particular
jury would apply in that case and whether the jury would
decide it is net or not.

The Seventh Second -- Seventh Circuit rule,
in the overall, is no nore determ native than the Second
Circuit rule.

Al so, Respondent points to no cases in the
Second Circuit or the other circuits\that have adopt ed
this rule where courts have identified problenms with its
application. And that --

JUSTICE ALITO. Well, could you point out
what the materially augnments rule means? Could you
provide a definition of that? The authority to assign
daily tasks has to be sufficient to do what?

MR. ORTIZ: It has to be sufficient to
enabl e the harasser to instill either fear in the victim
that the victimshould not turn the harasser in, or that
It may have to do with the harasser's ability to contro

t he physical location of the victim That can augnent

7
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har assnment .

| f an harasser can steer a victimto a
| ocati on where the harasser has an opportunity to
harass, and, indeed, nmay have an opportunity to harass
wi t hout ot her enpl oyees or other people in the conpany
seeing in, that would materially augnent --

JUSTICE ALITO There are situations where
the -- the assignnment of responsibilities is extrenely
unpl easant, and so it's easy to see how the testinony
woul d apply in that situation.

But there are also a lot of situations, |ike
the Chief Justice's exanple, where it's really very
unclear. | don't know how courts are going to -- how
courts can grapple with that. \

MR. ORTIZ: Well, Your Honor, this --

JUSTICE ALITO.  You said that being
subjected to country nusic or hard rock or Wagner -- you
know, every single day in the workplace woul d not be
sufficient. | don't know. Sone people m ght think that
it was -- that that is.

MR, ORTIZ: Justice Alito, this part of the
standard, particularly the materiality requirement, is
meant to track this Court's standard in Burlington
Nort hern, where it said that only actions that are

materially adverse to the enpl oyee would count.

8
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And this Court identified the materiality
requi rement there as actually working to make the
standard nore objective, not --

JUSTICE GINSBURG: M. Otiz, why isn't the
gquestion that you're presenting academic in this case?
Because didn't the district judge say that there had
been no show ng that Davis' conduct was sufficiently
severe or pervasive?

It wouldn't matter if the supervisor -- if
the conduct was not sufficiently severe or pervasive
harassnent, and, equally, if the conpany responded every
time a conplaint was | odged. The district court found
both of those things, that it wasn't severe and
pervasi ve, and that every tinme she cfained -- conpl ai ned
an investigation was made.

MR, ORTIZ: Justice G nsburg, we actually
tried to bring those things up before the Seventh
Circuit, but the Seventh Circuit found it unnecessary to
reach them because of its holding as to supervisory
liability.

If this Court were to reverse the Seventh
Circuit's affirmance of summary judgnment of the district
court, the case would then be remanded to the Seventh
Circuit, where it could either |ook at these

alternative -- these other holdings, or the thing would

9
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be -- it could be remanded at that point and sent back
to the district court for another |ook.

The district court's reasoning, the Seventh
Circuit noted, when it was tal king about other incidents
of harassnment was very unusual. What the district court
did was it divided all of the incidents into two
cat egori es.

One category -- one category consisted of
events that by thenselves were not overtly racial in
nature and the other category consisted of those events
that were overtly racial in nature, where a racial
epi thet had been hurled at someone, for exanple, and
said with respect to the first category, the things --
the events that on their face did nof announce raci al
aninosity, that there wasn't any racial nexus, so they
didn't count, and swept all those events out and then
| ooked at the remni ni ng ones where the connection to
raci al aninus was overt. And it said, well, these,
there may be sone, but they just don't count.

So the Seventh Circuit itself discredited
t he reasoning of the district court in those very
hol di ngs.

JUSTI CE KAGAN: M. Otiz, suppose | agree
w th your standard, but | just can't find on the record

as it has been presented in this Court any evidence that

10
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Davis actually served as Vance's supervisor. \Wiat -- |
mean, what's your best -- so if that's true, | would be
tenpted to actually just decide the thing rather than to
remand it.

So as against that approach, what is your
best evidence that there was a supervisory relationship
under your standard here?

MR. ORTIZ: First, Justice Kagan, it is
I nportant to keep in mnd that the record was devel oped
under the wong | egal standard. But even considering
t hat --

JUSTI CE KAGAN: Well, is that the case? |Is
t here evidence that you did not present because the
Seventh Circuit applied a different étandard?

MR. ORTIZ: There was evidence that was
probably not devel oped bel ow because the Seventh
Circuit's standard was so absolute. But there is
actual ly evidence in the record, we believe plenty of
evi dence, sufficient certainly to overcone sunmary
judgnment, al though perhaps not enough for partial
sunmary judgnment on this question in our favor.

JUSTI CE Gl NSBURG: \What other than the job
description? The job description says that the catering
specialist has authority to direct or lead the part-tine

enpl oyees. But what concrete instances of Davis

11
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exerci sing supervisory authority over Vance is there in
this record?

MR. ORTIZ: Well, Justice -- there is two
separate questions, Justice G nsburg. One is instances
of it; others is whether she has the authority or not.
Because this Court has held in Faragher itself that it
Is the authority that nmakes the difference, not the
actual exercising of it in a particular case.

But let me go through what is in the record
now, nmuch of it which is in the Joint Appendi x but not
all, because we were not aware that we woul d be opposing
a summary judgnent notion before this Court.

First, WIlliam Kinmes, who is the director of
t he university banquet and catering division, t hus the
head of this 60-sonme-person departnent. Two enpl oyees
testified that he told themthat Davis was a supervisor.
One of them was Vance; that could be found on page 198
of the Joint Appendix. Another is an enpl oyee who was
I n Vance's position naned Dawn Knox, and that statenent
can be found on page 386 of the Joint Appendi x.

WIilliamKimes hinself testified in his

deposition that Davis, quote: "Directed and |ed other
enpl oyees in the kitchen.” That can be found on page
367 of the Joint Appendix. In an internal investigation

by conpliance officers at Ball State --

12
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JUSTI CE GINSBURG. What | nmean is not the
statenent, well, she's a supervisor. But conparable to
Faragher, where the lifeguard who didn't have authority
to hire her or fire her said, if you don't date ne, you
are going to be cleaning the toilets. W don't have
anything like that in this record.

MR. ORTIZ: Well, there was no overt threat
like that in the record, but the person who was hurling
racial epithets at her was in a position of authority
over her, both according to the job description, also
according to her understanding, according --

JUSTI CE Gl NSBURG: But that was also -- that
woul d be for a very confined period. It would only be
when the -- when Vance was a part-tiﬁe enpl oyee. Once
she is a full-tinme enployee there isn't that.

MR. ORTIZ: No, Your Honor. There is two
separate provisions in the job description which cover
the whole period of tine here. The harassnent started
around Septenber 2005, went in through August -- went to
August 2007 with one incident, March 1st, | believe it
was, 2008. On January 1st, 2007, Ms. Vance received a
promotion frompart-time to full-tine.

Page 13 on the Joint Appendix has this item
t hat you pointed to, Justice, which specifically lists

among the duties and responsibilities of the catering

13
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speci alist leading and directing part-tine enpl oyees.
However, page 12 of the Joint Appendix |ists under
positions supervised by the catering specialist, exactly
Vance's position. So when she noved fromfull-tinme --
sorry, frompart-tine to full-time on -- in January
2007, the supervisory nexus in the job description
nmerely junped from page 13 to page 12. But it was
covered for that whole period of tine.

JUSTICE ALITO What was the npst unpl easant
thing that Davis could have assigned the Petitioner to
do? Could it be chopping onions all day, every day?

MR. ORTIZ: Certainly within the -- within
the job duties that she traditionally did, the kind of
t hings she had to work with, what shé had to do, things
li ke this, working with onions, chopping onions all day
m ght be puni shment. Unfortunately again, though, the
record wasn't devel oped under an understanding that all
of this would be rel evant.

JUSTICE ALITO But that would materially
augnent ? Choppi ng onions all day woul d be enough?

MR. ORTI Z: Yes, Your Honor.

JUSTI CE ALI TO.  Choppi ng -- how about
choppi ng other things, just chopping? You are the
sous-chef, you are going to be chopping all day every

day. Wuld that be enough?

14
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. ORTI Z: Possibly, Your Honor. It
depends, again, on questions which would depend upon how
you had to chop, how heavy the knives were, whether you
woul d get repetitive injuries.

JUSTICE GINSBURG. M. Otiz, did she ever
have that authority, because the record as far as we
have it says that the work assignnent, what Vance was
doi ng, cane fromthe chef or fromKines, and the nost
that Davis did was transmt the chef's orders of where
peopl e woul d be stationed.

MR. ORTI Z: Your Honor, it is not quite
clear at this point. Vance, in an internal
i nvestigation at Ball State University, Ms. Vance told
t he conpliance officer who was conduéting t he
i nvestigation that Davis del egated jobs to her in the
kitchen. That appears in Docunment 59-16 on page 2.

JUSTI CE SOTOVAYOR: Counsel, may | interrupt
a nonment on --

MR. ORTI Z: Yes, Your Honor.

JUSTI CE SOTOVAYOR: -- follow ng up on an
i ssue raised in part by the Chief and by Justice
G nsburg. Assum ng that Davis was a direct supervisor,
woul d there be an affirmative defense available to the
enpl oyer ?

MR. ORTI Z: For sure, Your -- for sure, Your

15
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Honor .

JUSTI CE SOTOVAYOR: That woul d be your
position?

MR. ORTI Z: Yes.

JUSTI CE SOTOVAYOR: That this could not be
grounds that someone who directs an enpl oyee's
day-to-day activity should be treated |Ii ke soneone who
hasn't actually undertaken the threat because the
situations are different.

MR. ORTI Z: Yes, Your Honor. This is --
this falls out of the structure of the affirmative
defense as laid out in Ellerth and Faragher.

JUSTI CE SOTOVAYOR: |s that what this fight
I's about? What if we were to say thét t he EECC s test
governed or the Second Circuit test governed, but
because of the nature of the difference between formal
supervi sors who take tangi ble work activities and
i nformal supervisors who the enpl oyer woul d have | ess
control over and | ess knowl edge about their activities,
that we would require an enployee to conplain. Wuld
that be a crazy rule, and why?

MR. ORTIZ: That this Court would require
under those circunstances?

JUSTI CE SOTOVAYOR: Wbul d require, would

permt the affirmati ve defense to be raised by an

16
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enpl oyer.

MR. ORTIZ: It doesn't actually map on well
to the structure of the affirmtive defenses laid out in
Ell erth and Faragher.

JUSTI CE SOTOVAYOR: No, but there is a
di fference between those supervisors who take direct
activity, tangible direct actions, who are in power to
do that, and supervisors who don't have that power,
because supervisors who don't have that power are
supervised -- their actions are supervised in a way that
non-tangi bl e enpl oynment supervi sors are not.

MR. ORTI Z: Under the existing
affirmative -- affirmati ve defense, as | understand it,
Your Honor, an enpl oyee who doesn't éonplain, unl ess
t hey are reasonable in not conplaining, in nost cases
woul d make the affirmative defense unavail able to the
enployer. Is it the question concerning the difference
bet ween unreasonably failing to conplain --

JUSTI CE SOTOVAYOR: No, it's whether,
whet her or not this whole fight is over that issue.

MR. ORTIZ: That -- this whole -- the fight
Is in -- in part about that issue. That is certainly
not the only --

JUSTI CE SOTOVAYOR: No, because it's al so

about the burden of proof.

17
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MR. ORTI Z: Yes.

JUSTI CE SOTOVAYOR: So if we keep the burden
of proof with respect to -- to the enployer raising the
affirmati ve defense, does that solve half your problenf?

MR. ORTI Z: Yes, Your Honor. It makes it
better.

And this Court has recognized the
affirmati ve defense appropriately all ocates the burdens
bet ween the enpl oyee and the enpl oyer going forward.

Your Honor, the Seventh Circuit rule,
al t hough unsupported by Respondent, is supported by
several of the Respondents' amci. As | said, they tend
to oversell the determ nativeness of the Seventh Circuit
rule. They exaggerate the -- the unéertainties t hat
they predict will happen under the --

JUSTI CE SOTOVAYOR: Would you tell me what
you see as the major difference between the EEOC and the
Second Circuit rule, and why one is conpelled over the
ot her?

It's the regul atory agency charged with
oversight of -- of the inplenmentation of the statute.
Why shouldn't we give deference to it on --

MR. ORTI Z: Your Honor --

JUSTI CE SOTOMAYOR: -- the standard it sets

forth?

18
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MR. ORTI Z: -- it is -- it is entitled to

der Ski dnobre, no nore. And it is o

g, although the governnment --

ur

JUSTI CE SCALI A: Excuse nme. Wiy -- why --
Why just Ski dnore?

MR. ORTI Z: Because it's -- it's only

dance, Your Honor. It hasn't gone through

formal adjudication and those processes

e the amount of deference --

JUSTI CE SCALI A: That's an absol ute rul e?

MR. ORTI Z: Well, Your Honor, it's alittle

ous on this Court. No, Your Honor

ontentious on this Court; but, follow ng

it's a

Mead Products, for exanple, it wouldn't be entitled to

nmore than Sk

argunment it

i dnobre -- deference.

JUSTI CE Gl NSBURG. Have you answered the

shoul dn't get any deference because what

what the EEOC gui dance does is it is -- it is

I nterpreting
Court, not t

determ ne wh

it represents an interpretation of the word "agent"”

Title VII.

two decisions of this Court, and t
he EEOC, is in the best position to
at those two cases nmean?

VMR. ORTI Z: Well, what it is, Your

Now, where -- where the statute --

19
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statutory termgives off and this Court's interpretation
begins is, in sone cases, a tough question.

But in this case, the EEOCC -- the EEOC is
really giving definition to the word "agent” in Title
VI1, not so nmuch this Court's interpretations in
Faragher and Ell erth.

If there are no further questions, Your
Honor, | would like to reserve ny remaining tinme for
rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Srinivasan?

ORAL ARGUMENT OF SRI SRI NI VASAN,

FOR UNI TED STATES, AS AM CUS CURI AE,
I N SUPPORT OF NEI THER PARTY

MR. SRI NI VASAN: Thank vyou,

M. Chief Justice, and may it please the Court:

When a person controls a subordinate's daily
work activities and subjects her to harassnment, that
person qualifies as a supervisor for purposes of the
Faragher-El lerth vicarious liability affirmative defense
f ramewor k.

When it controls daily work activities and,
therefore, for exanple, can conpel the cleaning of
toilets for a year, the principle that the agency

rel ati onshi p augnents the ability to carry out the

20
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harassnent is inplicated in that the victimw |l [ack
the sanme ability to resist the harassnent or to report
it as would be the case if the harassnment were conducted
by a coworker that --

CHI EF JUSTI CE ROBERTS: What about -- what
about the music hypothetical ?

MR. SRI NI VASAN: Wel | --

CHI EF JUSTI CE ROBERTS: \Where -- where do
you think your test conmes out on that?

MR. SRINIVASAN: | think it conmes out, npst
| i kel y, agai nst concluding that the person is a
supervisor. And the reason is that, under the EEOC
enf orcenent gui dance, that accounts for situations in
whi ch the authority is exercised ovef alimted field, a
limted nunber of tasks or assignnents. And this is at
page 92(a) of the petition appendi X.

And | think that would qualify under that

provi sion because it's |imted.

CHI EF JUSTI CE ROBERTS: Wiy -- it doesn't
really have to do with the nunmber of tasks. It isn't an
assi gnment of tasks. It's sonething that clearly

affects the daily activities of the enployee in a way
that could be used to inplenent or facilitate
har assnment .

MR. SRI NI VASAN: It could, Your Honor. I

21
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don't disagree with that, and | don't disagree that
there are going to be cases that raise issues at the
mar gi ns.

But one way to think about the spectrum of
options available to the Court today is to envision that
on one end, you have harassnment that's perpetrated by a
cowor ker, and you consider the types of harassnent that
that m ght entail. And on the other end, you have
harassnment that's perpetrated by a supervisor with
authority over tangi ble enploynent actions.

CHI EF JUSTI CE ROBERTS: And -- and your
tests sort of use that, just as you' ve posed it, as sone
broad conti nuumin which we're going to have countl ess
cases trying to figure out whether nﬁsic falls closer to
this end or -- you know, what -- the senior enployee
controls the thernostat, is that closer to this end or
that end? O cutting onions?

It seenms to ne that every single case has
Its own peculiar facts, and courts are going to be --
have to figure out where on the continuumit resides.

MR. SRI NI VASAN:  Well -- well, | guess, Your
Honor, as Your Honor put it to -- to Petitioner's
counsel, the conpeting approach woul d be the approach
adopted by the Seventh Circuit; but, that approach has

sone serious flaws.
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For example, it wouldn't cover the
supervi sor's conduct that was at issue in Faragher
itself, where the supervisor threatened that he woul d
make the harassnment victimclean the toilets for a year
i f she didn't succunb to the harassment. And | think
that's a pretty significant cost.

JUSTICE ALITO. Well, isn't cleaning the
toilets alimted -- isn't the authority to decide who
cleans the toilets the sane as the authority to decide
what the music is going to be? |It's one thing.

| thought -- and your answer on the nusic
was, well, that probably wouldn't count because it's the
authority to decide just one thing.

MR. SRI NI VASAN: \Wel |, mé don't -- | guess,
we don't know enough about the threat to force her to
clean the toilets for a year to know whether it's only
one thing. But it could be, for exanple, that if
there -- in the scope of a particular day, you have
three particular options as to what you m ght do,
nonitor the beach, clean the facilities, including the
toilets, or prepare neals, then it's sonething that
covers the entire day.

JUSTI CE ALI TGO  But your argunent is if the
only authority was to decide who cleans the toilets,

then -- then that would not -- that wouldn't count,

23
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

because that's just one thing.

MR. SRINIVASAN: No, | think that -- | don't
t hi nk we have an answer to that until we know how nuch
of the day's work is enconpassed by cleaning the
toilets.

JUSTI CE G NSBURG. | thought in Faragher it
was that -- that the |ifeguard gave her her daily work
assignnments. He controll ed what she would do on the
j ob.

MR. SRI NI VASAN: He -- he controlled every
aspect of her -- of her day's work, and cl eaning the
toilets was one aspect of it. So that was a
particul arly poignant exanple that he visited on her as
a way to perpetuate the harassnent.

JUSTICE ALITO. Well, that can't possibly be
what the case nmeans. Suppose that it's -- it's the
assi gnnment of offices, and all of the offices except one
have heating and air conditioning, but one has no
heati ng and no air conditioning.

And so -- and that's the only authority that
this person has is to assign desks. That person says,

I f you don't do whatever it is that I want you to do,
|"m putting you in the office where there's no heating,
and there's no air conditioning. And you would say that

doesn't count because it's just one thing. It's not a
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broad range of authorities -- of authorities.

MR. SRINI VASAN: |t doesn't constitute
authority over daily work activities. And | guess
that's what the EEOC gui dance authorities --

JUSTI CE BREYER: Have you - -

MR. SRI Nl VASAN: We haven't encountered it
in real cases.

JUSTI CE BREYER: Well, you've | ooked this
up. And apparently, for about a dozen years, the EEQCC
has had, as -- as an alternative basis for qualifying as
a supervisor, the individual has authority to direct the
enpl oyee's daily work activities.

And in addition, we have three circuits that
for sone period of years have been fdllomﬂng roughly the
same kind of rule.

Now, has this problem of the country nusic
or the other problens raised, have they turned out to be
a significant problemin those circuits or for the EEOC?

MR. SRI Nl VASAN: They haven't,

Justice Breyer

JUSTI CE BREYER: They have, or they have
not ?

MR. SRI NI VASAN: They have not. [|'msorry.
They have not turned out to be an issue, and

that's what --
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CHI EF JUSTI CE ROBERTS: How do you know
that? Are you just saying they have not generated
actual Federal -- Federal court reported cases?

Do you have any idea how this works on the
ground when peopl e conpl ain about the exercise of
authority by a coworker who has specific
responsibilities that m ght be reviewed as supervisory?

MR. SRI NI VASAN:  Well, they haven't -- |
guess that's two conponents to the answer,

M. Chief Justice -- they haven't generated reported or
underreported decisions, as far as we've seen. And this
I's not scientific, and it's just based on our
conversations with the EEOC | awyers who are charged with
dealing with right to sue letters and the like. They
haven't encountered these sorts of situations.

CHI EF JUSTI CE ROBERTS: The EEOC | awyers
think the EEOC plan is working just fine.

MR. SRI NIl VASAN:  Well, that -- | -- |
understand that that's not entirely surprising, but --

JUSTI CE BREYER: But | guess they'd tell
you. There are three who signed the brief, or four.
And | guess they'd tell you, wouldn't they --

MR. SRI NI VASAN: Ri ght .

JUSTI CE BREYER: -- what the problens are,

i f they have probl ens.
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MR. SRI NI VASAN: Right. In our
conversations with them about the way in which these
I ssues arise --

JUSTI CE BREYER: | mean, we can ask the
ot her side the same question. They've seen the cases in
the circuits. Have they seen instances in the EEOC or
before the circuits where it's turned out to be a
serious problem |I|ike the country nusic or any of the
ot her hypothetical s raised?

MR. SRI NI VASAN:. And | don't think it has,
Justice Breyer.

And | think it's inportant to bear in mnd
that the nature of this inquiry is such that there's
going to be cases at the nmargins thaf raise difficult
questions; but, in Ellerth, the Court recognized that.

JUSTI CE KAGAN: Could | ask you how the
Seventh Circuit test works in operation?

We're in a university setting here, so |let
me give you a university hypo. There's a professor, and
t he professor has a secretary. And the professor
subj ects that secretary to living hell, conplete hostile
wor k environment on the basis of sex, all right? But
t he professor has absolutely no authority to fire the
secretary. What would the Seventh Circuit say about

that situation?
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MR. SRI NIl VASAN: That if there's no
authority over -- to -- to direct annual
enpl oynment actions, then --

JUSTI CE KAGAN: No, no, the secretary is
fired by the head of secretarial services. Professors
don't have the ability to fire secretaries; but,
prof essors do have the ability to make secretarial lives
living hells. So what does the Seventh Circuit say
about that?

MR. SRI Nl VASAN: The professor would not

qual ify as a supervisor for purposes of Ellerth-Faragher

f ramewor k.

JUSTI CE KAGAN: Under the Seventh Circuit
test. \

MR. SRI NI VASAN: And so you'd look at it as
a -- you' d look at the professor as a coworker, and

you' d apply the same standards that applied to
harassnent conducted by the coworker.

JUSTI CE KAGAN: Even though, of course, it's
actually nmore difficult for the secretary to conplain
about the professor than it would be for the secretary
to conpl ain about the head of secretarial services.

MR. SRINI VASAN: Yes. And | think that's a
useful frame of reference that | was trying to

articulate earlier, which is that we can envision the

28
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

cases as falling on a spectrum between ability to

conpl ain when the harassnent is perpetrated by a

cowor ker on the one hand, and ability to conpl ain when
harassnment is perpetrated by a supervisor with tangible
enpl oynment authority --

JUSTI CE KAGAN: And M. Srinivasan, if | can
just continue on about this, because | just don't even
understand the Seventh Circuit test. Wuld the Seventh
Circuit test also say that -- that that person is not a
supervi sor even if the professor evaluates the secretary
on a yearly basis?

MR. SRI NI VASAN: The Seventh Circuit would
say that as far as we can tell. They don't appear to
have a proviso for circunmstances in ﬁhich t he harasser
has a role in determ ning tangi ble enpl oynent acti ons,
because that is one thing that the EEOC gui dance takes
account of.

It's that -- not just that sonmebody counts
as a supervisor when they thensel ves undertake tangible
enpl oynment action, but if they have a substantial role
i n maki ng recomrendations that in turn trigger tangible
enpl oynent actions, the EEOC woul d take the position
that that qualifies. Now, that's not an issue in this
case, but that's --

CH EF JUSTI CE ROBERTS: You've -- you've
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tal ked several tinmes about this going along the

spectrum \Where -- where are we supposed to cut off
the -- where's the cutting line in the spectrun?
MR. SRI NI VASAN: Well, | think that the --

control over daily work activities is where we would
draw the line. And that's what has come up the nost in
t he cases. The reported decisions have conflicts on --
have a conflict on that issue, and that is where the
EEOC gui dance draws the |ine.

Now, | think it would be helpful, if the
Court were going to issue an opinion that adopts that
line, to elaborate on -- on that line a little bit in
the follow ng sense: That relaying instructions that
are -- that are dissem nated by one 5erson woul dn' t
count for those purposes. That's in the EEOC gui dance.
And -- and it's the functions of a job that actually
matter, not the job title. That is also in the EEOC
gui dance.

So | think there are sone aspects of the
EEOC gui dance that el aborate on that |ine about control
over daily activities that I think I would comend to
the Court, that it mght well --

JUSTI CE SOTOVAYOR: Do we have a devel oped
record enough to do that in this case?

MR. SRINIVASAN: ['msorry? | didn't hear
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you.

JUSTI CE SOTOVAYOR: Do -- do we have a
devel oped record enough? Petitioner's counsel says we
don't, that the Seventh Circuit test didn't permt them
to develop the record sufficiently to clarify all of
t hese issues. W certainly have snippets or -- or |lack
sni ppets, as the case may be. But is the record
sufficiently devel oped for the Court to even
pronounce -- make pronouncenents of that nature?

MR. SRINIVASAN: | think -- | think the rea
question, Justice Sotomayor, is whether the parties had
a sufficient opportunity to develop the record. Because
if you take the record in the case as a given, we think
that the record would support the grént of summary
judgnment for Ball State University, because there isn't
a sufficient showing in the record if you take it as a
given that the rel evant supervisory -- the rel evant
put ati ve supervisory enpl oyee, Davis, has control over
day-to-day work activities.

The question that remains is whether the
record should be allowed to be expanded.

JUSTI CE ALITO.  The conclusion in your brief
is that the judgnent of the court of appeals should be
vacated and the case remanded for further proceedi ngs,

and now -- now you are telling us that we should -- we
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shoul d basically wite an opinion on sumary judgment.

MR. SRI Nl VASAN: No. | think if you take
the record as a given, that a grant of summary judgnent
in favor of the enployer would be in order. But in the
normal course what this Court does when it announces a
new standard is it remands for the |ower courts to dea
with the application of the standard to the facts. And
the conclusion in our brief is just, | think, a
parroting of that normal concl usion.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Garre.

ORAL ARGUMENT OF GREGORY G. GARRE

ON BEHALF OF THE RESPONDENTS

MR. GARRE: Thank you, Nf. Chi ef Justi ce,
and may it please the Court:

The judgnment of the court of appeals should
be affirmed because the record establishes that the only
enpl oyees whose status is at issue |acked the
supervisory authority necessary to trigger vicarious
liability under Title VII.

JUSTICE ALITO We took this case to decide
whet her the Faragher and Ellerth -- and Ellerth
supervisory liability rule is limted to those harassers
who have the power to hire, fire, denpte, pronote,

transfer, or discipline their victim And your answer
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to that is no; is that right?

MR. GARRE: That's right. W don't think
the Seventh Circuit test is the conplete answer to the
question of who may qualify as a supervisor. But we
think it's clear that the -- the person whose status is
at issue did not qualify and therefore, the judgnment
shoul d be affirmed. This Court --

JUSTICE ALITO. Al right. Wwell, if we --

If we agree with that w thout having any party defendi ng
the rule that was adopted by three circuits, then

surely -- well, then, why shouldn't we just remand this
case for the |l ower courts to decide this, this summary
judgment issue, and -- and permt further devel opnent of
the record if the record isn't fuIIy\deveIoped?

MR. GARRE: Well, nost inportantly, Justice
Alito, because the courts need gui dance on how to apply
t he EECC and the Second Circuit standard. The best way
to provide that guidance is to do what this Court often
does, which is to apply the facts to the standard.

In this case, applying the record facts to
t he standard that we think applies, the "materially
enabl es the harassnment" standard, it's clear that Ms.
Davis, the person who is at issue, does not qualify as a
supervisor. And the reason why it's clear is the record

is uncontradicted that either the chef or M. Ki nes nade
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the daily assignments through the prep sheets. The prep
sheets are what every enployee in the kitchen got each
day and they would tell you: Dice vegetables for 60
peopl e; prepare boxed |unches for 20; prepare siXx

veget abl e trays.

That's -- that was their daily assignnents,
and the record is absolutely clear, JA 2 -- 277, 278, JA
424 -- that all the enployees got the prep sheets from
the chef or M. Kines.

It's also absolutely clear that M. Kines
was the one who controlled the schedule in the kitchen.
He is the one that told enployees what tines of days
that they could work. He controlled the schedul e.

JUSTICE ALITCG | undersfand M. Otiz to
say that there's at |east a dispute of fact about
whet her Davis could have controlled what Petitioner did
on a daily basis.

MR. GARRE: There is -- there is neither a
mat eri al nor genui ne dispute on that, Your Honor. It at
the very --

JUSTI CE ALITO. Doesn't her job description
say that she can assign tasks in the kitchen?

MR. GARRE: But they -- they omt the -- the
clause that follows, which is critical, which is "via

denonstration, coaching, or overseeing to ensure
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efficiency.” That is on page Joint Appendix 13. And

t hat job description has to be read in light of the
record that nmakes crystal clear that it was the chef who
did the daily assignnents for the prep sheets.

And there -- and there are exanples of the
prep sheets as an exhibit to Ms. Fultz's affidavit, the
affidavits at 424 of the Joint Appendix. The -- the
exhibits are LLL and JJJ --

JUSTI CE SCALIA: W didn't take this case
to -- to decide those factual questions.

MR. GARRE: Your Honor, you --

JUSTI CE SCALIA: We really didn't. We took
it principally to decide whether the Seventh Circuit
rule was -- was right or not. And ydu don't even defend
that. So there is nobody here defending the Seventh
Circuit.

MR. GARRE: Well, Your Honor has excell ent
briefing defending the Seventh Circuit. The Chanber of
Commerce and other am ci have defended it. W certainly
think that it -- that -- that it's a superior --

JUSTI CE SCALI A: They are not talking to us
here, are they?

MR. GARRE: No, Your Honor. We think it's a
superior bright line, but, as we say in our brief, we

think that ultimately this Court's precedents conpel
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that the Court reject that. And | think npost -- nost
squarely we | ook at the Faragher decision. W | ook at
i feguard Silverman in Faragher, who had the authority
to control all aspects of the victims schedul e and
daily activities in a virtually unchecked manner.

So if the Court is |looking for an exanple
that it wants to point to of soneone who could qualify
under the non-Seventh Circuit category, we think that
li feguard Silverman, fromthis Court's precedents, would

be the exanple that this Court would hold out.

JUSTI CE G NSBURG. Was that -- that question
wasn't presented. It was -- it was just assuned that --
that Silverman would qualify as a -- as a supervisor.

MR. GARRE: That -- that:s absol utely right,

Justice G nshburg. And | think, for sonme of the reasons
t hat Justice Kagan brought up in her colloquy with --
wth M. Srinivasan, | think the logic of the Court's
precedents, agency principles adopted, would |lead to the
concl usi on that sonmeone who does control virtually al
aspects of one's schedule but yet lacks the authority to
hire, fire, or denote, nevertheless still would be
qualified as someone who --

CHI EF JUSTI CE ROBERTS: Every -- every
time -- every tine you adopt a rule rather than a

mul tifactor analysis, there are going to be particul ar
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cases that fall outside the rule that |look Iike a harsh
result. Now, here it sinply affects the nature. It
doesn't give any imunity for harassnent, it just
affects the nature of the showi ng that m ght be nade.

You have no difficulty, as representing an
enpl oyer, by saying that in every case an allegation of
this sort is nmade you have to go through a case-by-case
description of the particular responsibilities, whether
it's the thernostat, whether it's the nusic, whether
it's the assignment of everything -- that the enpl oyee
does, and deci de on that basis whether or not you should
conpensate the victim or -- or whether or not you
should go to court?

MR. GARRE: We do have gfeat difficulty,
Your Honor. First of all, if we are wong about what
this Court's precedents conpel, then this Court should
adopt the Seventh Circuit principle, and we've -- we've
said that in our brief, if we're wong in our
under st andi ng of the Court's precedents.

Secondly, we think that the -- the Court can
and shoul d establish nmeaningful limts on what this
br oader category of supervisors would require, and |
think the case law illustrates that. |[If you |look at the
| eading circuits who apply the standard --

CHI EF JUSTI CE ROBERTS: Well, | think -- 1
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think your friend on the other side was -- nade a good
point in his reply brief, which is the variety of
ci rcunstances you think courts should | ook at just
happen to correspond with the factual issues that you

woul d have resolved in your favor

MR. GARRE: Well, | -- | would take issue
wth that. We -- we tried to provide guideposts that
woul d be hel pful. But if you |look at, for exanple, the

principle that the EEOC agrees with, which -- which is
just that limted or margi nal occasion authority to |ead
or oversee by virtue of a paper title, its grade, or
seniority is not sufficient.

JUSTI CE SCALI A: What does that have to do
w th agency? That's what | don't understand. Why - -
why do any of these tests have to do with agency?

MR. GARRE: Well, Your Honor --

JUSTI CE SCALI A: | mean, | can understand
Congress witing a statute that says -- you know, any --
any person given -- given authority by the enpl oyer,

whi ch authority is used to make it nore difficult for a
person to conplain about racial or sexual harassment, is
bad. But the statute doesn't say that. It says apply
agency principl es.

How does agency have anything to do with the

line you're arguing that we take here?
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MR. GARRE: What this Court said in Faragher
and Ellerth -- and | appreciate that you dissented in
the case, but what this Court said was it adopted
Section 219(2)(d) of the Restatenent (Second) of Agency,
the notion that if -- if there was -- if the enpl oyee
was aided in the acconplishnent of the harassnment by
virtue of an agency relation, that that would be the
agency trigger for liability.

JUSTI CE SCALI A: Then why not |eave it
there? If that's what the agency is --

MR. GARRE: And RVMA t hen --

JUSTI CE SCALI A: -- then you don't need it
at all. So the nusic -- the nusic would -- the
t hernostat would qualify. It would éll qualify.

MR. GARRE: | don't think it would, Your

Honor, because we agree, certainly, with the EECC t hat
there are material limts to how far that principle
coul d be stretched.

The Court in Ellerth made clear that there
were limts to the vicarious liability of enployers in
t hi s context.

JUSTI CE SCALIA:  \Why? \Why? | mean, if
that's your principle, apply the principle.

MR. GARRE: Well, for the very --

JUSTI CE SCALIA: |If you are aided -- you

39
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

know, you're going to work in a cold roomunless you --
you know, conply with ny sexual advances, apply the
principle. What's so hard about that? That's a clear
l'ine.

MR. GARRE: This is the balance |I think that
the Court struck in Ellerth, Your Honor, which was -- it
took into account that the statute was passed agai nst
t he backdrop of agency principles; but, yet, Congress
al so was cogni zant that inposing vicarious liability on
the enployer for acts that the Court recogni zed were not
t hensel ves aut horized by the enpl oyer, that that was a
punitive aspect of that, and the Court would establish
limts.

And | think our position\takes i nto account
that there have to be limts in this area, on the extent
of vicarious liability, in order to give effect to
Congress's intent; but, also recognizes, in the
situation like you had with the lifeguard in Faragher,
that that person did have authority that would assist in
t he harassnent -- they made her clean the toilets, as
the lifeguard in Faragher said.

And so the Court, | think, struck a
reasonabl e bal ance. And taking the bal ance and what
this Court said, we think the proper way to resolve this

case is to adopt sonething like the EECC rule or the
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Second Circuit rule, but to make clear there are limts.
And the best way to make clear that there are limts is
to make clear that on the record in this case Ms. Davis
did not qualify as a supervisor.

Now, nmy friend said they didn't have the
opportunity to devel op evidence to the contrary; but,
the fact is, fromthe outset, they litigated this case
as if the Seventh Circuit standard did not apply.

The reasons that they gave for why Ms. Davis
was a supervisor, in the |ower court, was that, one,
they pointed to the job description, that she had this
ot her authority to "lead and direct,” and they al so
pointed to the fact that she didn't clock in.

Those are irrel evant undér t he Seventh
Circuit test. So all along, they had in their mnd that
they wanted to try to show that Davis was different, and
It did have sonme marginal authority to |lead --

JUSTI CE ALI TGO What gui dance woul d your --
what gui dance woul d the kind of opinion that you're
suggesting we wite really provide? The -- the guidance
woul d be that if someone has no authority to assign
daily work, then that person isn't -- and also has no
authority to hire, fire, pronote, et cetera, then that
person isn't a supervisor

How much gui dance is that?
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MR. GARRE: | think it's a | ot of guidance,
Justice Alito. | think that the flip side of that is
the Court would make clear that nerely having sone
occasional or marginal authority to |lead or direct by
virtue of one's better paper title or seniority is not
sufficient to trigger vicarious liability. | think
that's going to resolve the mne-run of the cases in
whi ch this question has cone up and been litigated, at
| east to the courts of appeals.

If you | ook, for exanple, at the difference
bet ween sonmething |ike the Mack case out of the Second
Circuit and the M kels case out of the Fourth Circuit,
in Mkels, we had an exanple of two police officers, one
had a hi gher paper rank, corporal vefsus private, and it
was al |l eged that the corporal was a supervisor. And the
court said, no, no, no, he's not a supervisor, all there
I's, is some marginal occasional authority. That's not
sufficient.

It was clear that the victimin that case
wasn't shy about telling the harasser where to go, to
tell himoff. And that's the kind of --

JUSTI CE G NSBURG. But why should that --

why should that matter? | know you said that in your
brief, M. Garre, if the -- if the alleged victimtalked
back.
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But in one of the very first cases that we
had in this line, Harris v. Forklift, there was -- it
was the boss, so there was no question about supervisor,
and he was really making things hard for this enployee;
but, she was very firm and she tal ked back to him

But, still, that's not what we said that
counted. We said, is she being subjected to terns and
conditions of enployment that she would not be subjected
to but for her sex.

MR. GARRE: Right. And we -- we don't think
that that's a dispositive criterion. W recognize the
poi nt that the person gets to establish superior ability
to stand up to despicable treatnent. But | think what
our point is, is that it's part of tﬁe equati on that you
woul d | ook at.

I n essence, did the person treat the alleged
harasser |ike a co-enployee, or did the person treat the
al |l eged harasser |ike a supervisor? And in this case,
the record is clear that she treated her like a
co-enpl oyee, sonmeone who -- they obviously had
di sagreenents anmong them

And | think that's what we take this piece
of evidence to assist the Court on the question
presented. | think -- but we think what was sufficient

to resolve the question presented is the clear and
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unrefuted evidence that the prep sheets, the daily
activities were assigned by the chef or M. Kines, that
M. Kinmes had the authority to control the schedul e.

And if you want to go further than that, the
record al so shows that M. Kinmes had the authority to
review -- to do annual reviews. M. Kinmes had the
authority to evaluate. He had all the kind of authority
t hat one woul d expect in a supervisor.

And so you woul d ask the question, what's
| eft? Essentially nothing. And whatever is left, we
agree with the EEOC, is not, as a matter of | aw,
sufficient to trigger vicarious liability.

That doesn't nean she can't present her
claim It -- it neans that it's jusf sinply anal yzed
under the framework for co-workers, in which she bears
t he burden of establishing that the enployer was
negligent in not responding to it.

And as Judge Wod, for the court of appeals,
and Judge Barker made clear in their detailed opinions,
this was not a situation where the enployer stuck its
head in the sand and ignored incidents of unpl easantries
or, in sone cases, despicable racial epithets --

JUSTICE ALITG If you were willing to
concede that this would be a cl ose case under the Second

Circuit standard or under the EEOC gui dance, then there
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m ght be an argunent in favor of our applying those
tests -- or one of those tests to the facts of the case,
because then that m ght provide sonme gui dance, even

t hough we are supposed to be a court of review, not a
court of first view

But you're saying this is an extrenely weak
case under those standards; and, therefore, what is --
what benefit is there in our applying this? Just send
It back and have it done in the normal course by the
court of appeals or by the district court.

MR. GARRE: Well, Your Honor, we don't think
it's a close case, but ny friend does, and his am ci do.
And | think the damagi ng signal that this Court woul d
send by remanding on this record mnufd be that, whatever
it mght say in its opinion, that would have virtually
no force in ternms of establishing a standard that nade
clear that this -- whatever else may be true about what
woul d qualify, something like this does not qualify.

And, again, like this Court did in the
G obal Tech case, when the Court establishes a standard,
oftentinmes, it applies the standard to the facts and
appreciates that that's the best way, the nost judicial
way of providing guidance on what that standard neans.

JUSTI CE SOTOVAYOR: M. Garre, there is one

BSU i nternal docunent that -- a note to the file by a
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conpliance officer, who apparently investigated one of
the conplaints, that says that -- Kines is recorded as
saying -- he's the avowed supervisor -- that he, quote,
"knows Davis has given direction to Vance, and that he
just doesn't know what else to do."

Doesn't that defeat sunmary judgnent on its
face?

MR. GARRE: It doesn't, Your Honor, if you
agree with our principle, that the EECC al so agrees
with, that having sonme limted or margi nal authority to
| ead or direct, as a matter of law, is not sufficient.

So that that piece of evidence, even in its
reasonabl e inference, would not be sufficient to create
a material issue. It also wouldn't Be sufficient
creating -- looking at the body of the evidence, which
makes crystal clear that the prep sheets are really what
was driving the daily activities in this workplace. And
it was Kinmes or the chef that did the prep sheets, not
Ms. Davis at all.

And it -- and it was also not material in
i ght of the evidence that M. Kines did the schedul e.

Ms. Davis was asked at her deposition on
page 135, quote, "Was there ever"” -- "have you ever been
assigned to a |less neaningful or fulfilling job

classification?" And her response was yes, and she
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pointed to an exanple by M. Kinmes, because it was
M. Kinmes who had the authority to make those
assi gnnments, not Ms. Davis.

So the nere fact that you' ve got sone
mar gi nal evi dence drawn from sni ppets, giving it a
reasonabl e i nference that she at times had sonme ability
to lead or direct, as the job description says, "by
coachi ng, denobnstration or overseeing," is not
sufficient as a matter of law to entitle her to summary
judgment, nor do we think that this Court should take
t he unusual step of remanding so that she can dig into
events six years old through new di scovery.

Again --

JUSTI CE KAGAN: M. Garré, could I ask you
about that? You said before that there is no -- nothing
to suggest that she left anything on the table because
of the nature of the Seventh Circuit standard.

So what's the best place in the record for
us to |l ook -- to decide that question as to whether she
at all didn't present or didn't devel op evi dence because
of the nature of the Seventh Circuit standard?

MR. GARRE: Well, first, I would | ook at her
sunmary judgnment briefs, Your Honor, and in those briefs
she argued that Davis was a supervisor because, one,

under the job description she had the authority to | ead
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and direct, the sane sorts of things that we are talking
now and woul d be tal ki ng about under the EEOC and Second
Circuit tests. And, two, she points to the fact that
they didn't clock in, again sonething that is irrel evant
under the Seventh Circuit test.

So this wasn't a case where the litigant
felt thenmsel ves bound by the | egal standard and one
could surm se that they would have pursued it
differently. | think I would | ook at that first. And
then I would | ook at her deposition transcript which is
in the Joint Appendix and the three affidavits that she
put in, in this case, which are in the Joint Appendi x.

At sonme point you woul d expect her to cone
along and try to rebut the notion thét M. Kinmes and
Ms. Fultz assigned the daily activities through the prep
sheets. In fact, it's just the contrary. [|f anything,
in her own affidavit she seens to accept that the prep
sheets were done by Kinmes and the chef. That's at JA
430. You -- you woul d expect her to contest the notion
that M. Kinmes was the one who did the scheduling, who
did her annual reviews, who disciplined her on occasi on.
After all, she was claimng that Davis was the
supervi sor, and she didn't feel bound by the Seventh
Circuit tests.

So you woul d expect to see sone indication
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of how Ms. Davis actually assigned her sonething to do,
changed her schedule, the like. Instead what you find
is all those sorts of allegations, she made them but
all those sorts of allegations were directed to M.
Kimes. That was the basis for her retaliation claim
which isn't before the Court. But there are all the
sorts of things that you m ght expect one to conplain
about against a supervisor in this sort of vein: She
made nme cut vegetabl es instead of doing the baking Iike
| like to do; she didn't assign ne enough overtine so |
coul d make nore noney; she changed ny hours.

Those all egations were made. They were directed
at M. Kines and that's perfectly consistent with the
record evidence. There was Kines and t he chef who had
the authority to do her daily activities, and Kines had
the authority to do the schedul e.

It's not enough for her to conme here today,
| don't think, and just speculate that having an
opportunity to go through greater discovery, which in
essence woul d ambunt to a fishing expedition, the Court
shoul d take the unusual step of remanding to give her an
opportunity for discovery. This Court -- although we
acknow edge oftentines this Court does remand for the
| ower courts to undertake that inquiry, it certainly

doesn't always do so. So d obal-Tech is one exanpl e;
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we've cited many nore in our briefs.

And here, | think, again, the parties --
there is broad agreenent on what the standard shoul d be.
Sonmething |ike the EEOC or Second Circuit test is, we
thi nk, the best way to frame it. But given the debate
among the parties about what that test means and how it
applies to Davis here, | think it's absolutely critical
for the Court to apply the legal test to the record
facts and hold that Ms. Davis is not a supervisor and to
affirmthe judgnment bel ow

Al t hough it's not before this Court, if one
wants to go to the next step and think about the
affirmati ve defenses and the like, this isn't a case
where the Court would be putting to fest avalid Title
VIl claim

But the claimwas extensively |ooked at
bel ow by Judge Barker in the district court, Judge Wod
and her coll eagues on the court of appeals, and they
found an environnment in which Ball State reacted
responsibly to the allegations that were nade,

i nvestigated them and t ook pronpt action where the

I nvestigation warranted it, particularly with respect to
t he nost despicable things that were uncovered, racial
epithets that were used by another enpl oyee,

Ms. McVicker, not Ms. Davis.
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The only allegations against Ms. Davis that
we think are relevant here during the tinme period that
Ms. Davis was a part-tinme enployee were: One, the
so-called el evator incident where Ms. Davis allegedly
bl ocked Ms. Vance as she got out of the elevator, which
isn't race-based at all, we don't think; and two, the
al | eged use of words |ike "Sanbo" or
"Buckwheat" to refer --

JUSTICE GINSBURG M. Otiz said it wasn't
just part-tine. He called nmy attention to the page
bef ore that says she also -- that Davis also directed --

MR. GARRE: Well, we disagree with that,
Your Honor. If you | ook on page JA 12, the job
description position function, the Iést sentence says,
"Requires | eadership of up to 20 part-tinme substitute
and student enployees.” So we think it's clear.

We said -- this is in our red brief and
there wasn't any response to it in the yellow brief --

t hat any authority, any conceivabl e supervisory
authority, could have only existed when Ms. Vance was a
part-time enpl oyee.

But we don't think that that's rel evant,
Your Honor, because putting -- putting aside whether she
had authority over catering assistants who were part

time or full time, the record is absolutely clear that
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Ms. Davis just |acked the authority that woul d have been
sufficient to trigger vicarious liability. And again we
think the paradi gm case where that authority is present
I's sonmething like the lifeguard in Silvermn where they
control all aspects of the daily activities, one's
schedul e, one's daily work assignnments, and down the
l'ine.

Here there is no evidence that any of that
authority that was possessed, and the record nmakes cl ear
beyond doubt that all that authority was possessed by
others, Ms. -- the chef and M. Kines.

And | think, as the am cus brief makes
clear, this is consistent with workpl aces across Anerica
t oday, where jobs are |ess hierarchiéal, nor e
col | aborative, and so where you have got nore senior
enpl oyees by virtue of their experience or job title,
just a paper title, are in a broad sense team | eaders of
the like in the workpl ace.

That doesn't nean they are supervisors in
any traditional sense, and it certainly doesn't nean
t hey are supervisors for purposes of triggering
vicarious liability under Title VII.

So for those reasons, we would urge this
Court to affirmthe judgnent below, to make clear in

order to provide the needed guidance to the courts of
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appeal s and the assunption that something |ike the EEOC
or Second Circuit standard does apply to determ ne who
IS a supervisor triggering vicarious liability. Ms.
Davis, the only enpl oyee who is at issue, does not neet
t hat standard.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
MR. GARRE: If you have no nore questions,
t hank you.

CHI EF JUSTI CE ROBERTS: M. Otiz, you have
4 nore mnutes renmaining.

REBUTTAL ARGUMENT OF DANI EL R. ORTI Z

ON BEHALF OF THE PETI TI ONER

MR. ORTI Z: Thank you, Your Honor.

The Seventh Circuit rule\is not one that can
be justified in terms of its superior judicial
manageability, admnistrability, despite producing a few
odd results.

As Justice Kagan's question revealed, it
produces truly perverse results. Soneone who can tell
you what to do in your job day-to-day, manage you during
t he whol e job period, what kind of tasks you have to do,
was not necessarily considered a supervisor, while the
person upstairs in human resources that you may never
see or even know woul d be consi dered your supervisor.

JUSTI CE KENNEDY: Well, if you adopted that
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rule | suppose you could couple it with an increased
duty of care on the part of the enployer to take
necessary steps to prevent forbidden harassnent. In

ot her words, you up the duty of care on the part of the
enpl oyer generally.

MR, ORTIZ: Well, Justice Kennedy, that in
fact is one thing the Seventh Circuit has tried to do,
but it dispels any kind of certainty and predictability
in the rule, because the duty of care of course would be
determined by a jury only after hearing a particular
case.

Second, ny friend tries to get out from
under the clear inport of the job description here by
saying directing and | eading sonehomfdon't count because
that is acconplished through oversight. Oversight,
however, is a conmmon synonym for supervision itself.
It's merely a dog chasing its own tail

Third, it's no surprise that many of the
things that Ms. Vance referred to, the particular
I nstance she referred to went back to WlliamKinmes. O
course, that related to the retaliation part of her
claim which is not before this Court.

Al so, Your Honor, Faragher in the end is not
a toilet cleaning case. The district court did not

find -- made no finding on that. The court of appeals
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didn't nmention it. This Court in its Faragher opinion
mentioned only that it was an allegation in the
conpl ai nt.

It is not clear -- the allegation of the
conpl ai nant was that he said that, not that Silverman
actually had that authority. And it was clear fromthe
case that he actually wasn't interested in even dating
Faragher, it was just a way of hum liating her in the
wor kpl ace. So just as Faragher's expressed, it was not
cl ear that was even sonething that Silverman had
authority to do.

And finally, if this Court is worried about
sendi ng signals, think about what kind of signal it wll
be sending to litigants in the futuré if it were to
affirm sinply affirmhere. |In the future, whenever
anyone is thinking that they may want to chall enge a
rule, no matter how well-settled it is in a particular
circuit, they would have an incentive to, through
di scovery, to produce information that m ght be rel evant
to any future tw st.

JUSTI CE BREYER: Well, is there any? You
said he went through, you weren't preceding on the --
your client, originally in district court, not preceding
on the basis of the straight Seventh Circuit test. He

had the EEOC | ook into it; the Governnment itself says
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t hat we should affirmand they have EEOC | awyers on it.

And so is there any piece of information
t hat would be relevant that you know of that you would
I ntroduce, were it sent back, say to the district court,
t hat you have not already introduced?

MR. ORTIZ: Well, Your Honor, first, the
Solicitor General's office does not now take the
position that affirmance is proper.

JUSTI CE BREYER: | read what they said in
the | ast page of their brief. They said either affirm
that was their first thing, or send it back. Okay. Now
my question remains the sane.

MR. ORTI Z: Yes.

JUSTI CE BREYER: Is theré - -

MR. ORTIZ: There is.

JUSTI CE BREYER: \What is it?

MR. ORTIZ: On page 197 of the Joint
Appendi x, in the deposition testinmny of Ms. Vance, she
says that Davis told her what to do, what not to do. In
the internal meno to the file that Justice Sotonmayor
pointed to, WIIliam Ki nes, who had the authority --

JUSTI CE SOTOVAYOR: | think Justice Breyer's
gquestion was what's not in the record?

MR. ORTIZ: ©Oh, what's not -- |I'msorry,

Your Honor.
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JUSTI CE SOTOVAYOR: Do you have somet hi ng
that's not in the record that will materially add to
t his di scourse?

MR. ORTI Z: Yes, Your Honor. Thank you.

I n docunment nunber 62-3, which concerns the
deposition testinony of another enployee -- is not in
the Joint Appendi x, which -- which -- which is the
deposition testinony of another enployee named Julie
Mur phy. Ms. Murphy testified that Davis, quote unguote,
gave orders in the kitchen. That's on page 24, |
bel i eve.

On page 38, she testifies that Davis was
under st ood as a supervisor.

And on page 37, she indiéates t hat she
recei ved particular orders fromDavis to do different
things, like clean a particular piece of kitchen
equi pnent, at different tines.

CHI EF JUSTI CE ROBERTS: That's all in the
record in this Court.

MR. ORTI Z: Yes.

CHI EF JUSTI CE ROBERTS: Just not in the
Joi nt Appendi Xx.

MR. ORTI Z: Just not in the Joint Appendi X,
Your Honor.

Thank you.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.
(Wher eupon, at 12:06 p.m, he case in the

above-entitled matter was submtted.)
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