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PROCEEDI NGS
(11: 11 a. m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
next in Case 11-460, Los Angeles Flood Control District
v. The Natural Resources Defense Council.

M. Coates.

ORAL ARGUMENT OF TI MOTHY T. COATES
ON BEHALF OF THE PETI TI ONER

MR. COATES: M. Chief Justice, and may it
pl ease the Court:

In this case, the Ninth Circuit held that a
di scharge froma point source under the Clean Water Act
occurred in the Los Angel es and San Gabriel Rivers,
based upon the fact that water nnved\fronlchannelized
portions of the Los Angel es and San Gabriel Rivers into
what it ternmed, quote, "naturally occurring portions of
t hose rivers."

The court enphasi zed, in fact, that the
di scharge occurred because it noved through the concrete
portions. And in the words of the court itself, found
at the cert appendix at 44, it was, "again discharged to
the rivers," and the "again" nmeaning that it was
prior -- at prior tinme, it was in the rivers.

This is conpletely contrary to the Court's

decision in Mccosukee Tribe, where the Court held that

3
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be a di scharge for purposes of the NPDES

program and the Cl ean Water Act, based upon the

the correct

the correct

of water within a single body of water.

Al'l the parties to this case agree that is

rule. Virtually all the amci agree that is

rule. And it's our view that that is

di spositive of this case. It is the only live issue

before this Court fromthe Ninth Circuit, and it

dictates --

JUSTI CE SOTOVAYOR: So why don't we just

remand and let it sort it out under the right

understanding of the legal rule? Wich is basically

what the government is saying, with an added tw st

because it thinks there is another |egal question that |

think the Ninth Circuit has answered, but we could go

back and forth on it.

rever sal

MR. COATES: Correct. At mninum a

is -- is warranted, w thout a doubt, but I

think given the record in this case is abundantly cl ear

about what the claim were before the Ninth Circuit and

what's going on with these nonitoring stations.

mean, these nonitoring stations are

clearly within the rivers thenselves. There is just no

di spute about that. Even the Ninth Circuit's opinion,

i ke |

sai d,

t he | anguage of the opinion

4
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suggests that --

JUSTI CE SOTOVAYOR: Everybody agrees.

MR. COATES: Correct. And the reason why |
don't think there is an open remand is because there is
nothing further in the record, really, to argue about.

At m nimum of course, we would prefer
reversal, and it would take an open remand. But |
t hi nk, given the record in this case, the only live
claimbefore the Ninth Circuit was this discharge theory
when they found it in the mddle of rivers; and, that
bei ng resol ved agai nst the Respondents, there is no
ot her live issue.

CHI EF JUSTI CE ROBERTS: Well, it seenms to ne
that they present a very direct syllégisnl You have a
permt that sets these nonitoring stations where they
are. The nmonitoring stations show exceedances, you have
viol ated your permt. \What -- what's wong with that?

MR. COATES: Well, because the nature of the
nonitoring here -- for exanple, when you |ook at the
permtting question, it doesn't say the nonitoring of
any permttee. |If you |look at the permt where it talks
about the mass em ssions nonitoring stations, it talks
about neasuring di scharges and conpliance fromthe M4,
not any individual permttee' s M34.

CHI EF JUSTI CE ROBERTS: Right. But |

5
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he argument to be that that's the problem
rmt inposes on you; in other words, that

e the nonitoring station is supposed to be.

What is it nonitoring, if not discharges fromthe M54,

for which yo

different ru

al l ocation o

u're responsi bl e?

The governnent suggests that there could be
| es about whether you have to show the

r if that's your responsibility.

MR. COATES: Well, | think, again, the --

the rules say that you look at the permt's terns to

interpret it.

permt's ter
argunment, an
the permt t
Respondent s

actual disch

you don't qu

The storm se

down, right?

di schar ges,

And the Ninth Crcuit did | ook at the
m. | nmean, it -- it dealt with this
d it noted that there aré several factors in
hat suggest that it didn't relieve the

of the obligation of having to show an
arge of water --

CHI EF JUSTI CE ROBERTS: Well, you don't --
estion that there was an actual discharge.

wer systemin Los Angel es hasn't been shut

MR. COATES: Correct. But, again --
CHI EF JUSTI CE ROBERTS: So there are
ri ght?

MR. COATES: But not discharges of

6
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pol lutants, and that's what's reported.

CHI EF JUSTI CE ROBERTS: You don't dispute
that there was at |east sonme small anount of poll utant,
even below the -- the permt |evel, from your point
sources, do you?

MR. COATES: Well, we don't know t hat. But

the -- but the point I want to nake --

CHI EF JUSTI CE ROBERTS: Well, |I'm asking you
whether -- | nean, isn't it -- doesn't compn sense
suggest -- you have asked in your permt for alimt on

how nmuch of a --

MR. COATES: Sure.

CHI EF JUSTI CE ROBERTS: -- particul ar
pol | utant you can di scharge. \

MR. COATES: But, again --

CHI EF JUSTI CE ROBERTS: You woul dn't do
that, unless you expected to discharge sone.

MR. COATES: Right. You mght do it
sonetinmes, you mght do it others, you mght do it in
concentrations that would cause or contribute to the
exceedances; but you still have to have a di scharge that
causes or contributes to the exceedances.

CHI EF JUSTI CE ROBERTS: Well, why did you
put the nonitoring sources where they are, if that

wasn't what was going to nmeasure your conpliance with

7
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the permt?

MR. COATES: Because you're required, in
a-- in asystemwide permt like this, to suggest -- to
propose nonitoring which is subject to the approval of
the regulatory agency. And it's a question of
nonitoring of what? Not nonitoring of any individual
permttee's discharge. 1In fact, it's not designed for
that. We even presented evidence in the district court
to that effect.

CHI EF JUSTI CE ROBERTS: Well, the governnent
says that that question -- you're saying, | understand,
there are other discharges -- well, you're by far the
dom nant di scharger, but | understand there are others,
and they may contribute as well to mﬁat the nonitoring
station says.

But the government's position is that, well,
that's how you wote the permt w thout any allocation;
and that whatever allocation issues you have nmay be
bet ween you and the other dischargers, but that doesn't
affect the showing of liability.

MR. COATES: Well, except for the fact that
the permt terns thenselves say that each permttee is
only responsible for its own discharge. |If you read the
permt in the general fashion that the Respondents w sh,

then -- then you' re not responsible only for your own

8
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di schar ge.

It's essentially you're in imedi ately and
responsi ble for all of them wuntil you prove otherw se.
And that's just not how the permt reads.

CHI EF JUSTI CE ROBERTS: Where is that? |
know we' ve got the permit. Were does it read that way?

MR. COATES: Let's see. At the Joint
Appendi x, page 93, G 4.

JUSTI CE KENNEDY: \What page agai n?

MR. COATES: Volunme | of the Joint Appendi X,
page 93, and it's the fourth paragraph. And it's at the
very bottom of the fourth paragraph. "Each permttee is
responsi ble only for discharge for which it is the
operator." \

JUSTI CE KENNEDY: Suppose that the district
has 85 percent of the water by volume that's put into
this river, and then you have this high pollution index.
Does that make it an easier case for the chall engers?

O is that just irrelevant?

MR. COATES: It's just irrelevant, unless
you show that, in that bulk of water, there is a higher
concentration of pollutants.

You could have a mmj or discharger that
undert akes nore vigorous pollution controls than a

smal | er discharge. It doesn't necessarily show that

9
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you' re addi ng nore pollutants, necessarily, or how those
pol lutants contribute to exceedances nmeasured at the
mass en ssions nonitoring stations.

JUSTI CE KENNEDY: Well, | have one different
question. This is hypothetical. 1It's not in the case.
It's just for me to understand this.

Suppose you have the river, and part of it
is a concrete bank, and then there's a nore natura
beddi ng and then anot her concrete bank.

And when the -- in the dry season, they fix
t he concrete bank, but they use bad concrete. And a | oot
of pollutants are com ng out of the concrete, but it is
in the river. 1Is that a discharge under this statute?

MR. COATES: | don't belfeve so. Although,
| could --

JUSTI CE KENNEDY: Would there be any --

MR. COATES: ~-- imagine circunmstances where
you create an outfall unintentionally by -- by
funneling. | nean, | think you're tal king about just

natural erosion of turbidity or whatever into the river.

| don't believe that woul d necessarily be a point

sour ce.

It m ght be a non-point source pollution,
but I don't believe that would necessarily be a point
source if it's just inadvertently -- you know,

10
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deteriorating in the river.
JUSTI CE KENNEDY: And that's -- that's a
separate provision of the statute, nonpoint source

pol | utions.

MR. COATES: Well, it doesn't sound like --
you know, the -- the way it's defined under 1362 is a --
you know, |ike, enclosed conveyance that -- that

di scharges --

JUSTI CE KENNEDY: Well, that's not in this
case.

MR. COATES: Yes, that's not in this case.
But | think --

JUSTI CE KENNEDY: It was just a background,
background question for you. \

MR. COATES: Yes, but | think that that --

t hat probably wouldn't be a discharge froma point

sour ce.

JUSTI CE SCALIA: M. Coates, | am-- | am
still perplexed.

MR. COATES: Yes.

JUSTI CE SCALI A: You say -- and it seens to
be correct, that each -- each alleged polluter is only

responsi ble for his own pollution. But you also say
that these npbnitors are so situated that it is

| npossible to tell fromthe nonitor who i s responsible

11
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for the pollution; is that right?

MR. COATES: | think that -- | think that is
right, but you |look for the --

JUSTI CE SCALI A:  So whose fault is that?

MR. COATES: Well, the reason why -- the
reason why that that's there is to measure, essentially,
the health of these rivers so that you can fine-tune the
M54 permt -- the systemwi de permit, and so that you can
gauge general water quality standards, and if necessary,
you can fine-tune it to try and neasure individual
permttees.

And we note that there is a renewed permt.
It still has the nmonitoring stations in it, so under the
Ninth Circuit's decision, we would sfill be di schargi ng
at those nonitoring stations. But it does provide for
outfall nonitoring at representative outfalls for
I ndi vidual permttees to do precisely that kind of
correlation that we are tal king about.

JUSTI CE SCALI A:  VWhat -- what it is -- what
is it that provides for that?

MR. COATES: There is a renewed permt. The
permts are renewed every 5 years. This is -- we are on
the third permt now, this is the fourth; it's gone 10
years. The renewed permt continues the nmass en ssion

station. So, as | nmentioned, we are still discharging

12
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in mddle of the river, as far as the Ninth Circuit is
concer ned.

But it does have provisions for additional
moni toring near outfalls, along the banks of the rivers,
for various permttees, so that, in the future, you
could | ook at that testing and go, boy, your outfall is
producing X, Y, and Z.

JUSTI CE SOTOVAYOR: So this was a regulatory

voi d?

MR. COATES: This was a --

JUSTI CE SOTOVAYOR: A regul atory void that
these -- that there was no requirenment previously that

you nonitor the outfalls?

MR. COATES: anitoring,\correct, that there
be specific outfall nonitoring. It's a regulatory --

JUSTI CE SOTOVAYOR: So how do you -- how do
you envision this permt was -- by the way, just one
side question and then on to this one.

| thought the Ninth Circuit basically
endorsed your view that, under the permt, you're not --
you're only responsi ble for your own pollution.

MR. COATES: That is correct.

JUSTI CE SOTOVAYOR: So it has resolved this
I ssue?

MR. COATES: It has resolved this issue.

13
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JUSTI CE SOTOVAYOR: All right. So that's
why | ask why remand and why you're sayi ng why remand.

MR. COATES: Yes.

JUSTI CE SOTOVAYOR: But putting that aside,
how do you think the system was supposed to work before?

MR. COATES: Well --

JUSTI CE SOTOVAYOR: Did you have any
obl i gati on, once you saw the excess pollutants, to start
the reiteration process, to try to figure out who was
t he cause of this?

MR. COATES: Well, if they attribute a -- a
violation to a particular permttee -- for exanple, the
district court noted and the Ninth Circuit re-enphasized
that you could at least, if you mantéd to try and hook
it to a single permttee, you could at |east try and
sanple at an outfall for that permttee and then provide
evidence that that contributed to exceedances.

They didn't do that here, in the |ower
court.

JUSTI CE SOTOVAYOR: You nmean the Respondents
coul d have done that here?

MR. COATES: The Respondents coul d have done
that here. They did not argue that they did that in the
Ninth Circuit. They abandoned that -- that contention.

CHI EF JUSTI CE ROBERTS: So what -- what

14
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percent age of discharges cone fromyou, as opposed to
t he other menbers of the M54 --

MR. COATES: We have -- we have the nost
infrastructure. | don't know the specific percentage,

but bear in mnd that there are 1,400 other entities

upstairs --
CHI EF JUSTI CE ROBERTS: G ve nme an estinmate.
MR. COATES: You know, | can't in terns of
total water volune. But we are -- we are the | argest
pl ayer in that portion of the system |'mnot going to

downpl ay that.

What |'m saying is that there is no
necessary correl ation between that and, ipso facto,
you' re the one causing the exceedancés at the nonitoring
stations; that, again, there has to be sonething
traceable to our discharge that contributes to those
exceedances.

CHI EF JUSTI CE ROBERTS: What -- what goes
Into these di scharges, besides the rainwater runoff?

MR. COATES: Here, it's just stormwater.

CHI EF JUSTI CE ROBERTS: Ckay.

MR. COATES: | nmean, a nunicipal separate
storm sewer system --

CH EF JUSTI CE ROBERTS: So your -- your

hypot hesis is, in sone of these mnority dischargers,

15
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that, for sone reason, their rainwater would have a
di fferent amount of pollutants than your rainwater?

MR. COATES: Well, they could -- they could
very well have stormdischarge different -- Yes, there
are other discharges upstreamfrom-- there are
i ndustrial sites that discharge water into the L. A.
River, so -- no, absolutely. Absolutely. And again --
you know, a large jurisdiction, we may be nore proactive
in ternms of doing pollution control as well.

There is just no automatic correlation to
that. And | think, as the district court said -- you
know, it's not so nuch to ask to at | east sanple at one
outfall to try and show that kind of correlation, so you
can show exceedances at the nmargin.

JUSTICE KAGAN: |I'm sorry, you nmean --

JUSTI CE KENNEDY: Was the -- was the Ninth
Circuit's error -- was the Ninth Circuit's error here a
factual one, because it was based on the |ocation of the
stations? O was it a legal one because it
m si nterpreted our M ccosukee case?

MR. COATES: It -- it's a |legal one. |
don't believe it's a factual m stake, for a coupl e of
reasons. One, the | anguage that -- that | cited, that's
in the cert appendix at 44, where it tal ks about the

wat er, again, discharged to the river, suggests that

16
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that water was in the river, and now, it's noving

t hrough our concrete channels and it's, again,

di scharged into the river. Its distinction that it
draws is that there is sonething different because the
M54 is an intrastate manmade construction, as opposed to
a naturally occurring river, which tal ks about the

di stinction being nmade in that regard.

And finally, the record is just abundantly
clear on where these nonitoring stations are. The
opinion itself at cert appendi x, page 18, footnote 4,
cites our website as the | ocation of the nonitoring --
for the location of the nonitoring stations. And that
website clearly says they are within the Los Angel es and
San Gabriel Rivers. And, in fact, aﬁpellant's brief --
the Respondents' brief in the |lower court, specifically
said the same thing.

And the --

JUSTI CE SOTOVAYOR: You just said there were
pol l uters upstream Are those industrial polluters
upstream - -

MR. COATES: There are -- there are --

JUSTI CE SOTOVAYOR: -- or industrial
facilities, are they within your MS4?

MR. COATES: They are not. They have

separate NPDES permts.

17
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JUSTI CE SOTOVAYOR: But what you're saying
Is that there are outfalls fromdifferent people into
the sanme river.

MR. COATES: Correct. Correct.

JUSTI CE SOTOVAYOR: All right. So we don't
know whet her the outfall is fromyour MS4 or from sonme
ot her source?

MR. COATES: Correct, because they are al
upstream of the -- of the nonitoring station.

JUSTI CE BREYER: Okay. So you say they have
two renmedies, that the NRDC, if they think you are
pol l uti ng, could have done -- could do two things. One,
they could go and get some expert to try to get a sanple
or to make an estimte, based on mhaf he knows about the
i ndustrial sites that it's actually your stormdrains
that are polluting. That's one thing they could do; you
say they didn't do it.

Okay. The second thing they could do is
they go to the permtting authority, and they could say,
will you please ask the L.A. County to nonitor the
actual storm drains when they conme in, a sanple thereof.
And you're saying they could have done that, but they
don't have to now because, now, that is a requirenent.
And we are doing it.

MR. COATES: That's correct.

18
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JUSTI CE BREYER: That's correct. Okay.

MR. COATES: That's correct. That's
correct.

CHI EF JUSTI CE ROBERTS: Okay. \here --
where is that requirenent?

MR. COATES: Excuse ne?

CHI EF JUSTI CE ROBERTS: \Where is that
requi rement that you're now doing?

MR. COATES: We -- in our reply brief, we
cite the fact that a -- a -- the permt has just been

renewed. We are waiting for the final version to go

online and to see it. | think what we cite to the Court
is the |ast one that was before the regional board. It
lines -- it |ines out.

CHI EF JUSTI CE ROBERTS: So you are not doing

it now?

MR. COATES: We are not doing it now |
mean, there's -- the new permt is technically
effective. It could be stayed if soneone challenges it.
| think it's open until it's challenged until Decenber

11th. But under the renewed pernmt, there is outfall

nonitoring -- specific outfall nonitoring. Now, the
mass em ssion station is still there, and under the
Ninth Circuit's opinion, we are still discharging there

and responsi ble for the exceedances.

19
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So -- but that's the type of nonitoring that
plaintiffs want, and that's in the new permt. |If they
want it in the last permt, they could have disputed it;
t hey could have contested the |ast permt. But they
didn't do so. This is a fine-tuning program | nmean,
muni ci pal stormmvater is a conplex issue. Congress
didn't treat it the same way it did industrial
st or mvat er .

JUSTI CE KENNEDY: |Is it your position that
the rivers -- the two rivers in question are outside the
M54? | thought there was a suggestion in the
governnment's brief that you could have both the river
and the M54 that could cover the sane area.

MR. COATES: We have -- {n the | ower courts,
the district personnel refer to the channelized portion
as part of our MS4 because it's all flood control to us.
However, we have never said it's all the sanme for
pur poses of a discharge. W' ve been very careful about
that, that, for a discharge froma point source, an
outfall, not the nonitoring stations -- in fact, in the
district court, plaintiff somewhat argued that theory,
the nonitoring stations, when you're M54, they're
exceedances; ergo, exceedances in your MS4.

And we pointed out, under M ccosukee, there

is no discharge of water. There's no discharge because

20
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it's nerely transferring water as water noves past the
nonitoring stations. And then --

JUSTI CE Gl NSBURG: \What was the purpose of
having the nonitoring station if nothing can be done?
And are -- the nonitoring shows, yes, there is a | ot of
pollutants in there, and we know that at |east sone of
t hem have to be ascribed to the district. But you say,
unl ess you -- you show the outflow, that it cones from
there, no liability.

VWhy shouldn't it be that, given there is
going to be a contribution that the district is making,
that the district should have the burden of show ng, no,
there are all these other ones out there, so our
percentage is X, not the whole thingé

MR. COATES: Well, again, the -- the Water
Act nmakes you responsible for a discharge in violation
of permt ternms, so you have to have a discharge by the
permttee.

The permt terns itself are not witten in
that fashion. Again, it says we are only responsible
for our own discharge. Could you wite a permt that
way? Perhaps. But this permt was not witten that
way.

And, in fact, the Ninth Circuit agreed with

us on that. The permt |anguage is not tricky on that.
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You could have pernmittee nonitoring. You could. And
that's what the renewed permt does. But that is not
this permt.

The regional board -- as | said, it's part
of a process. There have been three permts over the
| ast -- since 1990. And we have a fourth permt, and it
has sone new provisions to fine tune it for precisely

this reason.

| note that -- the biggest dispute we seem
to have on this nonitoring issue -- and -- and it's one
that | think the discussion we are having bears out, is

that it is not a straightforward issue; that when you

| ook at the statute itself, the Statute 1342(p) (3)

di stingui shes between industri al stofnmater di schargers
and muni ci pal stormwnat er di scharges.

Now, | think it is worth |ooking at that
provi sion because, if you look at (a), and that talks
about industrial dischargers, it says they have to neet
every requirenment of this provision. And if you go to
1342(a), it includes everything, including the
nonitoring requirenents of 33 U S.C. 1318.

But if you look at 1342(p)(3), subdivision
(B), which tal ks about municipal stornmwater, you do not
see that | anguage. You do not see that "nust conply”

with every other provision of this section. It doesn't
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say that.

It only has, essentially, three
requi rements, which is these permts can be granted on a
system wi de or jurisdiction-w de basis, you have to only
all ow stormmvater, and that the -- nust provide to try
and manage pollutants to the maxi mum extent practicable.
And that's the sumtotal of it.

So | don't think you can assune that these
are identical nonitoring requirenents. It's, at the
very |l east, a conplex question. | think it's one that
woul d have behooved the Court to be able to obtain nore
am cus assistance on. And part of it is the way that
this was raised to this Court, that this was a proper
i ssue for a cross-petition.

And the only justification |'ve seen for
this is | saw a letter cone to the Court advising it of
two cases, | think, LeTulle v. Scofield -- | don't know
if it's LeTulle or LeTulle -- and Ryerson v. United
States. And neither of one of those suggest that this
IS an appropriate issue for the Court.

JUSTI CE SCALIA: Is -- is your description
of the statute neant to conclude, or does it -- does it
conclude, that these outsource nonitoring stations which
exi st under the new permt are not really required?

MR. COATES: Well, not necessarily
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statutorily required, but they are part of the -- the
permt, yes. They're in there. They're in there.
We're not --

JUSTI CE SCALI A: ©Oh, | understood that.
Yes.

MR. COATES: We've agreed -- we've agreed --

JUSTI CE SCALI A: Can you put in the permt
stuff that the statute does not require?

MR. COATES: Well, you can -- | think you
can agree to terns in a permt, yes.

JUSTI CE SCALI A: Ckay.

MR. COATES: Yeabh.

And with that, | would reserve the bal ance
of my time for rebuttal.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Shabh.

ORAL ARGUMENT OF PRATI K A. SHAH,

FOR UNI TED STATES, AS AM CUS CURI AE

MR. SHAH. M. Chief Justice, and may it
pl ease the Court:

The answer to the question presented in this
case is both straightforward and undi sputed. Under this
Court's decision in Mccosukee, no addition, and thus,
no di scharge of pollutant occurs, when water flows from

a channelized portion of a river to a downstream portion
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of that same river.

Because the nonitoring stations at issue are
actually located within the rivers thensel ves, the court
of appeals erred in concluding that a discharge of
pol l utants occurred when, quote, "the still-polluted
stormwvater flowed out of the concrete channels where the
nonitoring stations are |ocated, through an outfall and
into the navi gabl e wat erways. "

And because the court of appeals rested its
liability determ nation on that erroneous prem se, the
judgnment shoul d be vacated and the case remanded to the
court of appeals.

JUSTI CE GI NSBURG:. M. Shah, what about the
probl em that one of the am ci broughf up concerning
dredged material? Said that if we just say M ccosukee
applies, then when there's a dredgi ng operation and the
material is redeposited back into the same water, then
that would also -- there would be no responsibility
based on that.

MR. SHAH: Ri ght. Your Honor, | think -- 1
think the one am cus that does raise that issue raises
it limted to -- the biggest counterexanple they raise
is the one that you raise about Section 404 permts for
dredged and fill material. Those permts are just very

different in kind.
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Section 404 applies to dredged and fill
material, which alnost, by definition, is going to be
com ng fromthe source itself. And so we think that the
M ccosukee line of decision just doesn't apply to that
permtting reginme, which -- which is a very different
sort of permtting reginme than we have at issue here.

And in any event, | think it's far beyond

the question presented in this case, the M ccosukee

rule.

JUSTI CE SOTOVAYOR: Counsel, tell me why
remand? | thought -- and correct ne at whatever step
" m wong, okay -- that the district court rejected

Respondents' argunent that the nmere nonitoring excesses
created liability. MWhat it said is you have to foll ow
the terms of the permit and make the permttee
responsi ble only for their excess discharges, and you
haven't shown us any evidence that does that.

The Ninth Circuit agreed that the permttee
Is only liable for its own discharges. |t held the
permttee |iable because it believed that the discharges
were within their source -- within their outflow So
what are we remanding for? The |egal question of
whet her the -- the -- the nonitoring stations
automatically create liability has been answered in the

negative by both courts.
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MR. SHAH: Justice Sotomayor, | agree with
your reading of -- of both opinions bel ow

| think what we're asking for is the Court
to do what it normally does when it vacates an erroneous
part of a judgnent and sends it back, that is, |eave it
open to the court of appeals, to address any issues
consistent with this Court's opinion.

We think it's conceivable that the Ninth
Circuit m ght approach the permt construction issue
differently, once it's corrected of the
m si nmpr essi ons - -

JUSTI CE SOTOMAYOR: How would it --

MR. SHAH: -- that it had before it.

JUSTI CE SOTOVAYOR: - - mﬁat could it do
differently?

MR. SHAH. | think, in particular, the N nth
Circuit construed this permt on the understandi ng that
there was a discharge of polluted water after it flowed
past the nonitoring station and said that the district
could be liable, based sinply on the exceedance neasured
by the nass em ssion station al one.

JUSTI CE SOTOVAYOR: How does that change the
answer to the | egal question that the permttee -- both
courts have said the permttee is only liable for their

own di scharges. And unless this proves that they
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di scharged -- they, thenselves, discharged, which it
can't because it's in the river and not within the
source --

MR SHAH: Well, it --

JUSTI CE SOTOVAYOR: -- how can that, alone,
establish liability?

MR. SHAH:. Well, again, | think the Ninth
Circuit predicated its permt interpretation on the
under st andi ng that there would be at | east sone way to
hold a permttee -- in this case, the district -- liable
based on the nmass em ssi on exceedance al one, and that's
because it m sapprehended that there would be a
di scharge of flow of the polluted water

It could be, and it may ﬁot be. We don't
know until it gets back to the Ninth Circuit. It may be
that the Ninth Circuit would reject the view that you
could have a permt that sets up a permtting regine
that does not allow a plaintiff to sue any particul ar
permttee, unless it has evidence beyond that provided
by the nmonitoring regine.

JUSTICE SCALIA: So -- so -- so what follows
fromthat; that the district is |iable because it's a
| ousy permt?

MR. SHAH: Well, Your Honor, if --

JUSTI CE SCALI A: | do not see how this
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court -- how the -- how the court of appeals is going to
be able to do anything different, other than say there's
no liability here, unless, of course, it adopts another
fanci ful interpretation of the statute, which is
something | worry about.

MR. SHAH: Well, Your Honor, we think that
this permt -- again, the terns of this permt are both
conpl ex and anbi guous. We do not think that permts
should be witten this way. We think permts that
provide for water quality -- for MS4s to adhere to water
qual ity standards based on anbi ent nonitoring should be
coupled with either individual --

JUSTICE SCALIA: | -- 1 agree with that, but
how can this permt possibly be intefpreted I n such a
way as to hold a district |iable?

MR. SHAH: Well, | think the nost
persuasive -- and, again, we don't take a firm position
on this, but |I think the nost persuasive argunent on the
ot her side would be that, when permt witers issue a
permt, they -- they assune that the permtting reginme
provided in the permit would provide a basis to seek
enf orcement of that permt. If that were true --

JUSTI CE SCALI A: They woul d assune that;
but, if it doesn't, it doesn't.

MR. SHAH: Well --
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JUSTI CE SCALI A: So what do you do if it
doesn' t?

MR. SHAH: Well, one could inmgine a regine
where the permttees, that is, the nmunicipalities who
apply for a joint permt, would agree to a shared
presunption of liability. For exanple, there are --

JUSTI CE SCALI A: They have -- they have not

agr eed.

MR. SHAH. Well, again, we don't --

JUSTI CE SCALI A: So you're going to inpose a
shared thing? | see no way for the court of appeals to
do this in -- in a fashion that will not bring the case

ri ght back here, and you'll be asking us to send it back
to the sane panel. \

MR. SHAH: Well, Your Honor, | don't think
it'"s a cert-worthy issue, howto interpret the terns of
this specific -- this is a fairly --

JUSTI CE BREYER: But, anyway, you say that
the court held the sanme thing in two other cases
I nvolving two other rivers, and they didn't cross-appeal
fromthat, and so that issue isn't really in front of
us.

MR. SHAH: Well, Your Honor --

JUSTI CE BREYER: And if they did hold what

you said, then they'd have to reopen the other two
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cases.

MR. SHAH. Right. You Honor, | think in
terms of the cross-petition issue, that is a closed
question. | don't think the Court needs to get near it
because | think there are several other good reasons why
this Court should not decide the permt construction
I ssue itself.

JUSTI CE BREYER: Okay. But if we decide
that they needed file a cross-petition and they didn't,
then what's the basis for our remanding, rather than
reversi ng?

MR. SHAH: Well, Your Honor --

JUSTI CE BREYER: It's that issue that what
we have to deci de. \

MR. SHAH: Your Honor, it's established that
this Court -- even if a cross-petition were required,
it's established that this Court has the authority to
remand for disposition of any further issues once a case
cones before this Court. So the cross-petition --

JUSTI CE SOTOMAYOR: Why should we, in |ight
of the clarity of the permt? That's the question
Justice Scalia is asking.

MR. SHAH: Sure. | think the Court should
just followits ordinary practice. W're not asking for

anything different than its ordinary practice of

31
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

vacating the judgment and remandi ng for further

proceedi ngs, consistent with its opinion.

JUSTICE GINSBURG: And if there -- if
t here --

JUSTI CE SCALI A: But that is not our
ordi nary practice, when -- when nothing can happen on
remand, except -- except to give judgnent for the

Petitioner here.

MR. SHAH: Well, | think it would be unusual
for the Court to reverse and then instruct that judgnent
be entered in favor of Petitioner. O course, the Court
Is free to do that, and it may decide to do that. W
just think that there is a possibility that the Ninth
Circuit would -- would take a differént appr oach.

JUSTI CE BREYER: Sonetines, the Court says
the bottomline in that italicized thing, which I've
never fully understood when and when we don't do it, but
it just says, "Reversed."

MR. SHAH. Ri ght.

JUSTI CE BREYER: And then, sonetines, it

says, "It is so ordered.” And exactly when you wite
the word "Reversed"” -- but | usually just ask the Clerk,
all right.

(Laughter.)

JUSTI CE BREYER: But the question -- the
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gquestion is when do we do the one or the other, and I
t hi nk, here, what they're saying is, just wite the word
"Reversed,” we'll deal with the rest of it. All right.
So that's --

MR. SHAH: Right. And, again, the Court is
well withinits -- its discretion to do that. W
think --

CHI EF JUSTI CE ROBERTS: Doesn't that always
say that in the judgnent of the Court?

MR. SHAH. Doesn't it always say what, Your

Honor ?

CH EF JUSTI CE ROBERTS: Does it say, "It is
so ordered,” in the judgnent that we rel ease?

MR. SHAH. Yes, yes. And | think the
typical -- | think the typical phrasing would be vacate
and -- and remand for further proceedings.

JUSTI CE G NSBURG:. M. Shah, am | right
about that this other theory, if it were open to the
Ninth Circuit, would apply equally to the other rivers
that Justice Breyer nentioned, and those were out of the
case because, when it got to the Ninth Circuit, we were
tal ki ng about only the Los Angel es and the San Gabriel ?

MR. SHAH. That's right, Your Honor.

JUSTI CE G NSBURG: That -- that other theory

woul d apply to all four.
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MR. SHAH: | -- | think that is correct, and
the Ninth Circuit may decide that, therefore, it's not
going to revisit its permt interpretation. | think it
m ght be within the Ninth Circuit's discretion, since it
still has the case on remand, if it were to revisit its
permt construction.

CHI EF JUSTI CE ROBERTS: The reason it would
not | ook at Malibu and -- what's the other one that
we're already --

MR. SHAH: The ot her watershed.

CHI EF JUSTI CE ROBERTS: Yes -- woul d be
because it wouldn't conply with the cross-petition rule.

MR. SHAH: No.

CHI EF JUSTI CE ROBERTS: ﬁe're are not going
to send it back to themto --

MR. SHAH: No -- I'msorry. | thought it
woul d be that the rationale that they used for those two
rivers, it would be in tension with it, and if they
agree that the rationale which led themto deny -- to
deny liability on those two rivers, that may | ead them
to adhere to its current permt interpretation.

CHI EF JUSTI CE ROBERTS: Do -- do you have a
position on the cross-petition issue?

MR. SHAH: No, Your Honor, we do not.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
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MR. SHAH: Thank you.

CH EF JUSTI CE ROBERTS: M . Col angel o.

ORAL ARGUMENT OF AARON COLANGELO

ON BEHALF OF THE RESPONDENTS

MR. COLANGELO: M. Chief Justice, and may
it please the Court:

We do not defend the judgnent on the Ninth
Circuit's stated rationale, but on alternative grounds
that are properly before this Court. The conpliance
monitoring included in the permt determ nes
Petitioner's liability for permt violations as a matter
of law, as the Clean Water Act, EPA regul ations, and the
permt's own ternms all require.

CH EF JUSTI CE ROBERTS: “EII, where is the
permt's own terms? Your friend cited JA 93, which says
each permttee is responsible only for a discharge for
which it is the operator. So where does the permt
clearly show the opposite?

MR. COLANGELO.  Your Honor, let nme point you
to three provisions in the permt that, taken together
conpel this result. The first is page 195 of the Joint
Appendi x, the paragraph nunbered D(1). And this refers
to the individual permttees, and it says, "Each
permttee nmust conply with all of the terns,

requi rements, and conditions of this order. Any
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violation of this order constitutes a violation of the
Cl ean Water Act, its regulations, and the California
Wat er Code, and is grounds for enforcenent action.”

And that's the first of the three
provisions, and it is undisputed here that there are
permt violations. The nmonitoring included in the
permt that Petitioner and its co-permttees chose has
denonstrated, since 2003, undisputed permt violations.

The second provision is page 98 --

JUSTI CE SCALI A: Wait. But -- but before
you go further, it says each permttee nust conply. It
doesn't say that each permttee shall be responsible or
shall be liable. And it's the other provision that says
t hat each permttee is responsible oﬁly for a discharge
for which it is the operator.

MR. COLANGELG:  Correct.

JUSTI CE SCALI A: So you got nore --

MR. COLANGELOC:  Yes, You Honor.

JUSTI CE SCALIA: -- nore besides 195.

MR. COLANGELO:  Well, and what 195 adds is
it says any violation is grounds for enforcenent action.

Now, JA 98 tal ks about exactly this
ci rcunmst ance, when violations are detected at the
nmoni toring stations. And about hal fway down JA 98, it

says, if exceedances of water quality objectives or
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water quality standards persist -- and that's only
measured in one place; that's at the conpliance
monitoring in the rivers -- notw thstanding

I npl ementation of control nmeasures and ot her

requi rements of this permt, quote, "the permttee,"”

i ndi vidually, "the permttee shall assure conpliance

wi th di scharge prohibitions and receiving water
limtations by conplying with the follow ng procedure.™

It then sets out four steps that each
permttee nust conply with to bring the M54 within the
permt limts. Now that is --

JUSTI CE SCALI A: O course, the very first
step is A, "Upon a determi nation by either the permttee
or the regional board that dischargeé are causi ng or
contributing to an exceedance of an applicable water
qual ity standard, the permttee shall pronptly notify,"
et cetera. They cannot make such a determ nation
because of the nature of the nonitoring -- nonitoring
here.

MR. COLANGELO That's -- that's incorrect,
Your Honor. The permt conpels this result because
there is only one place in the permt that that
monitoring is required, and that is the in-stream mass
em ssion stations that the permttees chose. And the

permt says, explicitly, the nmonitoring results at those
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| ocati ons are used to assess conpliance and detern ne
whet her the M54 is contributing to violations.

JUSTICE BREYER: But as | read it, and he
explained it, | thought that, | ook, what they're
thinking is this: Stormvater is really a big problem
and it's really conplicated how you work it out, and we
want the agencies to work it out. So the purpose of
this nonitoring thing is we first determ ne that there
I S an exceedance.

Now, once we determ ne that there is an
exceedance, which is the point of this pertinent
particul ar requirenent, then we're going to go on to
deci de who. And what we're going to do is |eave you
wth two possible choices. One is ydu can try to figure
out who, which neans you've got to get an expert and
nonitor it; or let us now have a new permt which
will -- will -- you know, which will -- which will put
sone responsibility on the individuals, because we'll
nmoni t or hi gher up the river.

Now, that's a rational way for an agency to
proceed and it | eaves you with pretty good renedies.
And so why -- why are we running all around, trying to
work this thing out? Wiy don't you just sort of try to
deal with it as they described it and say, okay, we're

going to either prove you did it before or at |east we
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can prove it now?

MR. COLANGELO: There are two answers to
that, Your Honor. The first is this is all sorted out
during the permtting process. This permt was adopted
by the State agency and upheld by State courts upon the
Petitioner's challenge after 5 years of litigation. The
permt was based on an 80, 000 page adm nistrative record
and the testinmony of 29 witnesses. And the point of
this process is that permt terns are fixed once the
permt is finalized and approved by the courts.

Now, the reason we didn't challenge the
permt at the tinme is that we were defending the permt
al ongsi de the State agency as an intervenor against
Petitioner's challenge. Petitioner {n State court for
years made exactly the opposite argunent that it makes
here. It said that it was entitled to a safe harbor
provision in the permt, to excuse it fromliability,
because it would be held responsible based on this
I n-stream noni toring.

Now, there may be, as a -- as a technical or
scientific matter, better nonitoring programs, to
determ ne who's putting in what and where exactly it is
com ng from but that cannot be reopened upon an
enforcenment proceeding.

JUSTI CE GI NSBURG. But how do -- the
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district is a big contributor, but there are other
contributors. So, on your theory, how do we determ ne
what is the share that the district would be Iiable for?

MR. COLANGELO.  Your Honor, the permt
i ncludes a blueprint that sorts that out, and it
parallels the traditional notion of several liability.
VWhere there are nmultiple contributors to a single harm
each is responsible for its share --

JUSTI CE KENNEDY: But you still have to show
that there is a contributor. And |I've been through
these sections, and it seens to ne that a reasonable
I nterpretation of this section is that there is a
violation if a particular permttee violates.

And what 1'm taking amay\fronlyour ar gunent
is that, once there is a violation, all the permttees
are liable, and that just can't be.

MR. COLANGELO It can be, Your Honor, and
that's the -- that's the solution that the permt works
out and that the permttees negotiated for in advance.

JUSTI CE SCALIA: What's the third section,
M. Col angel 0? |I'mwaiting breathlessly for your third
section. You said there were three.

(Laughter.)

MR. COLANGELG: The third, Your Honor --

JUSTI CE SCALI A: |'ve got 195. [|'ve got 98.
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Where is the third one?

MR. COLANGELO: The third, Your Honor, is JA
109.

JUSTI CE SCALI A: 109.

MR. COLANGELO: And this parallels a
provi sion in EPA s regul ati ons.

At the very bottom of JA 109, subsection D,
it says, "The permttee shall carry out all inspection,
surveillance, and nonitoring procedures necessary to
determ ne conpliance and nonconpliance with perm:t
conditions."

So the problemwi th Petitioner's theory is
that they are violating this provision of the permt,
which is taken virtually verbatinlfrénlEPA regul ati ons,
whi ch says that the discharger has the responsibility to
measure and report its own violations.

And stepping back to talk about the Cl ean
Wat er Act program generally, and the discharge permt
program generally, no one is entitled to discharge
without a permit; a permt fixes terns that nust be
conplied with; and at the heart of the permtting
programis self-nonitoring and self-reporting of
vi ol ati ons.

CHI EF JUSTI CE ROBERTS: Looking at 109, it

strikes ne as a little bit circular to say -- to say
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t hey have the responsibility to carry out inspection and
surveillance and nonitoring to ensure conpliance with
the permt, and their point is, well, we're not -- we're
not not in conpliance with the permt because you
haven't -- there hasn't been an allocation of the
di scharges to them

MR. COLANGELGO:  Well -- and the problemw th
that, Your Honor, is that it leads to no liability ever

for the discharger, even though it concedes --

CHI EF JUSTI CE ROBERTS: Well, | think that
m ght be -- | think that m ght be right, but that gets
back to the question of whether the permt is -- is

poorly drafted.

MR. COLANGELO:  Right.

CHI EF JUSTI CE ROBERTS: And -- and | guess
the idea is they' re changing the permt so to -- to cure
t hat problem

MR. COLANGELO The permt has changed. It
I's not yet effective, Your Honor, but there is a new
permt that will be in effect shortly. But on the
gquestion of whether --

JUSTI CE SCALIA: Wll, why -- why do you
need that if -- if the present permt covers it as
clearly as you say? | nean self -- self-nonitoring.

MR. COLANGELO  That is absolutely --

42
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE SCALI A: M goodness, you're going
to go through all of this how many -- how long did it
take you to challenge this and bl ah, blah, blah, blah?
Why go through all that if, indeed, the present permt,
as you say, is perfectly adequate?

MR. COLANGELG: The present permt is
adequate. The State agency renewed the permt. That's
a matter of course. It changed the nonitoring program
The point is that whatever nonitoring the State agency
sets and that the State courts uphold is the nonitoring
t hat determ nes conpli ance.

JUSTI CE GI NSBURG: Well, wouldn't you
still -- I"mnot clear if you gave nme an answer to how
the district share woul d be deterninéd. It is not the
only polluter. Are you saying each permttee is
responsi bl e for the whol e?

MR. COLANGELO  No, Your Honor. That's
joint and several liability. And here, JA 93, which
Petitioner cites, says that each permttee is
responsi ble only for its discharges. That's just --

JUSTI CE GINSBURG: So how do we find out
what is its part -- what is its share?

MR. COLANGELO: The permt sets that out.
The permt says, once a violation is detected, each

permttee has to go back upstream conduct enhanced
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nonitoring to identify the particular sources of
pollution within its jurisdiction, control those
sources, but only those within its jurisdiction, and
continue that process until the problemis resol ved.

JUSTI CE KENNEDY: |s that the 109 | anguage
you cite?

MR. COLANGELO: No, Your Honor. That's at
both 98, which | cited second, and page 213.

JUSTI CE BREYER: (Okay. So the upshot woul d
be, however, as | understand it, and correct nme if |I'm
wrong, that since they' re doing that now anyway under
the new permt -- and you can question ny hypotheti cal
assumption there -- but if they are doing it under the
new permt, then the only result of your W nning this
woul d be to transfer the running of the district from
t he agency to the court. And | suspect the Ninth
Circuit knows |ess about it than you participating in
a -- some kind of negotiation with the agency.

MR. COLANGELG:  No, not at all, Your Honor.
The -- the Petitioner retains the authority and, indeed,
the responsibility to identify the particul ar sources
within its jurisdiction that are causing the problem and
abating only those. So it is limted, in response to
Justice G nsburg's earlier question, only to its own

shar e.
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There is no question that there are other
contributors, but the permt doesn't inpose a violation
only upon the entity who is the sole cause. There
are -- there are many polluters that discharge into
these rivers. The permt specifically says it is
unlawful to cause or contribute to a violation of water
quality standards. So prohibiting a contribution
assunmes that there will be other contributors and that
the Petitioner will not be the sole cause.

CHI EF JUSTI CE ROBERTS: Well, this is al
fine and good. Your -- your friend, though, says you
shoul d have cross-petitioned because the relief you seek
expands the judgnent below, and there are all these
cases saying you can't do that.

MR. COLANGELG:  Your Honor, the relief we
seek woul d not expand the judgnent bel ow because the two
rivers on which we | ost are out of the case.

CHI EF JUSTI CE ROBERTS: Well, | wunderstand
that, but -- it seens reasonable, but they do cite a | ot
of cases that say you can't do that. You can't just
sort of say, oh, | give up on the others because the
judgnent, | guess, is one whole, and you woul d be
changi ng the judgnent.

MR. COLANGELO. Accepting this argunent,

Your Honor, would not change the judgnment. The cases
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that Petitioner cites are all exanples -- except for
one, which I'Il get to in a second -- where the
Respondent was seeking to change the judgnment, either in
its favor or to get |lesser relief, or where the result
woul d necessarily have changed the judgnent.

Here, accepting this argunment woul d not
change t he judgnment.

JUSTI CE GI NSBURG:. Why was it giving up --
you're giving up on the two rivers, even though your
t heory would work the same way with respect to thenf

MR. COLANGELO: That's correct, Your Honor.
And that's consistent with the cross-petition rule. A
respondent who is satisfied with the result bel ow and
does not seek to change the judgnent\does not need to
cross-petition. A cross-petition is only necessary --

JUSTI CE GI NSBURG: But do you think that the
trial court was wong, the district court was wong, and
the Ninth Circuit, both tinmes, when they said, well, you
didn't prove -- there was no -- there was no proof that
the district was responsible for a given part. So, on
your theory, both the district court and the Ninth
Circuit were wong on that?

MR. COLANGELO: On that | egal question, Your
Honor, yes. But this Court can affirm on any basis

preserved below, and this was al so preserved in our
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brief in opposition at the jurisdictional stage, as |ong
as it would not change the judgnent.

And here's why it would not. Let ne
di stinguish the Northwest Airlines v. County of Kent
case, which Petitioner cites. That case presents, in
fact, the opposite situation of what we have here. In
t hat case, Respondent's argunent, had it been accepted,
woul d have required the district court to grant further
relief in continuing proceedings on a claimthat no
| onger existed because the Respondent's argunent was
that there was no private right of action at all

Qur case is the opposite because, if the
Court accepts our position, we sinply don't get any
further relief with respect to cIainﬁ that are waived to
whi ch we woul d have been entitled. And the two cases
that we've cited by letter |ast week both represent
exactly that situation.

JUSTI CE SCALI A: M. Col angelo, did you
raise this argunent in your brief in opposition?

MR. COLANGELO  Yes, Your Honor, we did.

JUSTI CE SCALIA: VWhere is it in that? | was
| ooking for it.

MR. COLANGELO It's in two places in the
brief in opposition, page 4 to 5, where we set out this

conpliance nonitoring framework, and page 18 to 19.
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JUSTI CE SCALI A: That may be, but you don't
support -- and page what ?

MR. COLANGELO. Page 18 to 109.

And then, again, in our supplenental brief,
Your Honor .

JUSTI CE SCALI A: But you don't --

MR. COLANGELO. At the cert stage.

JUSTI CE SCALI A: -- you don't say that
that's the basis for supporting the decision below |
certainly didn't interpret it.

MR. COLANGELO: We do -- let nme just quote
what may be the npbst explicit thing, Your Honor, which
is at the very bottom of page 4 in our suppl enental
brief at the cert stage. "The Cburt\of Appeal s' ruling
was both correct and equitable. Every Clean Water Act
permt must include nonitoring provisions ensuring that
permt conditions are satisfied."”

And we | ay out the conpliance nonitoring.
That's 4 to 5 of our supplenmental brief in opposition to
cert.

JUSTI CE SCALI A: | don't have your
suppl enmental brief in front of ne.

CHI EF JUSTI CE ROBERTS: Where on 4 to 5?

MR. COLANGELO. At the very bottom of page

4, the last two lines, and the top of page 5.
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Final -- now, nost of our supplenental brief
and our brief in opposition were addressing why we did
not think Petitioner's question nerited this Court's
review. This is the argunent that we nade in defense of
t he judgnment bel ow, "The Court of Appeals ruling was
both correct and equitable. Every permt nust include
sufficient nonitoring to determ ne conpliance."

JUSTI CE SCALIA: Well -- but -- but that --
that's just to say you can rely on -- on the extant
moni t ors.

MR. COLANGELG:  Absol utely, Your Honor. And
Petitioner's saying we're not --

JUSTI CE SCALI A: So you say -- you know,
they were correct. You have to find\sone basis for
liability, and they use the nonitors, and that's it. It
didn't -- it didn't say, in detail, that these people
had to go and -- and set up their own nonitoring
under -- under the permt.

MR. COLANGELO:  Your Honor, that was the --
that was our argunent in the Ninth Circuit and at the
cert stage, and that -- we do |ay out exactly how the
permt works. The point is that the permt inposes
liability on the nultiple dischargers --

JUSTI CE SCALIA: You -- you told this to the

Ninth Circuit, and the Ninth Circuit said no?
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MR. COLANGELO That's correct, Your Honor.
That's correct. But we can -- we can defend the

judgnment on a basis, even one that the Ninth Circuit

rej ected.

To go back --

JUSTI CE KAGAN: Counsel, suppose we di d what
the -- the Solicitor General says to do and vacated

this. Can you think of any reason why the Ninth Circuit
woul d change its mind? | nmean, is there any connection
bet ween these two i ssues that you can point to, such
t hat our nmaking clear to the Ninth Circuit that they
made a m stake on one actually would affect their
anal ysis on the other?

MR. COLANGELG: There is\one reason, Your
Honor, and that is that a permit is interpreted like a
contract, and it is a cardinal rule of contract
I nterpretation that a contract should be read where --
where possible to be both | awful and enforceabl e.

So the Ninth Crcuit may go back down and
say, okay, with this corrected understandi ng of the
uni verse of |aw and facts that apply, we see that
Petitioner's reading of the permt would render it
unenforceabl e because none of the permttees can be held
| i abl e and, therefore, unlawful because the Cl ean Water

Act requires all permits to include within it
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self-monitoring and self-reporting to denonstrate a
vi ol ation.

So the Ninth Circuit -- now, it may just --
It may just say, we say what we said before. But it
coul d reconsider on that basis, and that would be a
|l egitimate basis for it to do so.

To go back to the earlier question about
where there is a discharge, there is no question that
Petitioner discharges these pollutants to these rivers,
so the only question for this enforcement proceeding is
where to nmeasure Petitioner's discharges for purposes of
liability.

JUSTI CE KENNEDY: Why is there no -- where
do | ook to find out that the distr{ct I's making a
di scharge of polluted water, other than under the Ninth
Circuit's theory that it's in the river itself?

MR. COLANGELO. Two pl aces, Your Honor.
First is that it's a premse for the permt itself. So
If you |l ook at page JA 55, it says the Petitioner
di scharges stormvater into these rivers. And then the
very next paragraph shows that the Petitioner has done
an assessnment of the pollutants that are typically in
its discharges, and it lists the ones that are now in
vi ol ation here.

So the permt, it didn't -- it came out of
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this adm ni strative process, and one of the elenents --

JUSTI CE KENNEDY: So is your theory that, if
the district is permtted to -- on a scale of 1 to 10,
to discharge up to 2, but that if the nmonitoring station
in the river shows an 8, then it is automatically |iable
for the increase, even though other dischargees m ght
have made this?

MR. COLANGELC:  Yes, yes, because --

JUSTI CE KENNEDY: | don't get that from what
you have read. |[|'ve |ooked at --

MR. COLANGELO:.  Your Honor, because --

JUSTI CE KENNEDY: -- the text you've read and
it looks to ne like it's permttee by permttee.

MR. COLANGELO. It says fhat the M4 is in
violation, that's correct. But then it says each
perm ttee nmust, when an exceedance is detected, take
t hese steps. So here, what they have failed to do is
take the necessary steps to apportion responsibility
anong the nmultiple contributors. The second pl ace, just
to finish on the -- on the proof that they discharge --

JUSTI CE SCALI A: Finish that. So what's the
consequence of that?

MR. COLANGELO:  |I'm sorry?

JUSTI CE SCALI A: Therefore, each one of them

is liable for all of it?
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MR. COLANGELGO:  No, no, Your Honor. No.
Each one is liable for what they put in and bears the
burden to denonstrate and limt what it puts in. That's
explicit in the permt.

JUSTI CE SCALI A: But they haven't done so.
So what ?

MR. COLANGELO: So that's a permt
violation, and result is that this pollution continues
year after year after year, when the point of the permt
and the point of the Clean Water Act was to elim nate
what everybody agrees is the biggest source of water
pollution in Southern California. And this --

JUSTI CE KENNEDY: So if each permttee is
allowed to put in a 2, but one perniftee puts in an 8;
then both permttees are |iable?

MR. COLANGELGO:  Correct, Your Honor,
unl ess -- because those facts are not known at the tine
the violation is detected.

JUSTI CE KENNEDY: No, no, we now know t he
facts because it's the hypothetical.

MR. COLANGELO: Okay. So if the permttee
has done its own nonitoring, in addition to what the
permt requires, and can denonstrate that it did not put
anything in, then it is not liable. |If not, then yes.

Two di schargers into the same river who agree in advance
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to be nmeasured by a single nonitoring station in the
river are |iable for what's measured there, and then
they sort it out.

And what -- Congress set up a regine that
woul d all ow for systemw de and jurisdiction-w de
permts precisely because this problemwas so
conpl i cat ed.

CHI EF JUSTI CE ROBERTS: Are the
provi sions -- excuse ne, the provisions we've been
tal ki ng about, the three that you cited and the one that
your -- are they boilerplate? Do they show up in every
typical stormmvater permt?

MR. COLANGELO  Well, 109 -- the fact that
the permttees nust conduct all nnniforing to
denonstrate conpliance, if "boilerplate” neans that they
are in all permts, then, yes, because that's a
requi rement of EPA regul ations.

CHI EF JUSTI CE ROBERTS: Yes. \What about the
one that says each permttee is responsible only for a
di scharge for which it is the operator?

MR. COLANGELO That's from a EPA
regul ation, too, yes. That's in the definition of
"co-permttee" at 122.2; so, yes, that's also standard
In systemw de permts.

To go back to the earlier question about
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where there is a discharge, the district court found,
and this is undisputed, at Petition Appendix 117, the
permt admts -- the permttee, Petitioner, admts that
it is discharging these pollutants, the ones neasured in
violation, to these rivers. So what we have is no
guestion, no dispute that they discharged these

pol l utants, a nonitoring systemincluded in the permt
that the State court upheld against Petitioner's
chal l enge, showing that those limts have been exceeded.

JUSTI CE BREYER: So your basic argunent is
this permt requires you, L.A County, to do nonitoring,
to decide if you're violating it. You chose this
system then compn sense suggests you're doing it. You
struck out twice with that argunment .

MR. COLANGELO  Yes.

JUSTICE BREYER: -- in the other two rivers,
and now, you're going to go back if we permt it, and
you want to make the argunent and tell the Ninth
Circuit, three tines and you're out; in this case, hold
t he opposite.

MR. COLANGELG:  Well -- yes. |I'mnot sure |
woul d say we struck out, Your Honor; the --

JUSTI CE BREYER: | understand it.

(Laughter.)

MR. COLANGELG But correct, the | ower court
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did not -- neither |ower court accepted this argunment
fully. The Ninth Circuit did agree that all permts
must i nclude conpliance nonitoring, but it said you need
alittle nore here. And we think that was inproper
because you can't add terns to the permt once it's been
settl ed.

And there was an earlier question, Justice
Breyer, about could we sanple from an individual
outfall, could we show nore? The problemw th that is
that it would prove nothing. The Petitioner has said,
just sanple fromone outfall, one of our outfalls. W
al | eged 140 violations for a dozen different pollutants
over a 5-year period. So sanmpling froma single outfall
as an evidentiary matter would be utferly meani ngl ess.

JUSTI CE BREYER: Coul dn't you get sone
expert who --

MR. COLANGELO: Well, we did, Your Honor, in
district court as an alternative theory have an expert
who said all of this came fromthem The district court
did not address that and we didn't appeal. The appeal
was limted just to this legal issue.

JUSTI CE SCALIA: | don't understand why you
didn't cross-appeal on -- on this theory that -- that
the lower court rejected.

MR. COLANGELO Because, Your Honor, we were
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satisfied with the judgnment; and that's the rule. A
respondent who is satisfied does not need to
cross-appeal, unless it is --

JUSTICE SCALIA: | didn't say you need to.
| didn't say you needed to. But | -- | would normally
have done it, just to be sure | had that arrow in ny
qui ver and that it would not be argued, as it wll be
here, that this would be expanding the judgnent bel ow.

MR. COLANGELO: And the reason it would not
be expanding the judgnment below is that we are on the
opposite side of what happened in Kent. To rule in our
favor on this argunment would just |eave untouched two
claims on which we didn't prevail.

We' d get no further reliéf on those. It's
like two co-plaintiffs in district court who both | ose
identical claims. One appeals, and the other doesn't.
The one who appeals wins a reversal. That creates an
i nconsi stency, two simlarly situated plaintiffs, one
has a valid claim one no |longer does. But that's the
consequence of our failing to cross-petition.

JUSTI CE SOTOVAYOR: Do we have -- | just
don't renmenmber now. Do we have a circuit split on this
i ssue of whether a permit in a situation like this would
I npose liability on all permttees?

MR. COLANGELO: No. No. There is no -- |
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don't know of any other circuit court who has
addressed -- that has addressed this question.

And |l et nme speak to -- to the issue of
additional nonitoring, putting the burden on plaintiffs
to conduct additional nonitoring. The problemis it
creates a conplicated factual dispute for district
courts resolve -- to resolve, when that was exactly what
Congress wanted to elim nate.

When Congress adopted this permt programin
the Cl ean Water Act and then anended it to bring
muni ci pal stormnat er di scharges under the program
Congress said, we do not want district courts to be the
forumfor sorting out all of these conplicated factua
| ssues. \

JUSTI CE BREYER: | see. What do you think
of the governnent's point? They are telling us, just
wite what you usually wite, and then you can go nmake
all your argunments, see what they do. Does that satisfy
you?

MR. COLANGELO:  Your Honor, we woul d be nost
satisfied with an affirmance on the grounds we have
presented. |If the Court vacates, we would be satisfied
with that, too, and then we would go back to the
district --

JUSTI CE SCALI A: What if this panel found --
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found for you on the ground that they used, they wll
surely find for you on this other ground, which --

(Laughter.)

MR. COLANGELO. Yes. W expect they woul d.

JUSTI CE SCALI A:  -- which has at |east an
i nkl'ing of plausibility.

MR. COLANGELO. Thank you, Your Honor.

(Laughter.)

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Coates, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF TI MOTHY T. COATES
ON BEHALF OF THE PETI TI ONER

MR. COATES: Thank you, Your Honor

To the cross-appeal issué, t he cases that we
cite talk about the Court's prudential limtation on
deci di ng questions that are not preserved by
cross-petition. And | depart fromny | earned opponent,
M . Col angel o, on that point as to what the Court's
cases say. W cite the Northwest Airlines v. County of
Kent case, and that is a case where, in fact, the
respondent was not seeking to change the judgnent bel ow.
They did not cross-petition. They were just trying to
keep what they had.

And the Court said we are not going to reach

that issue because, if we buy the fact that there is in

59
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

fact no private right of action, the effect of that is
to essentially change the underlying judgnment --

JUSTI CE BREYER: Let nme ask a quick

questi on.

MR. COATES: Sure.

JUSTI CE BREYER: Does it satisfy you if we
just wite in the judgnent what you -- we usually wite,

and then you all can argue what it neans bel ow? What
about that? Does that satisfy? O do you want us to
write sonething special?

(Laughter.)

MR, COATES: It -- it's -- it's acceptable
because a reversal is always better than an affirnmance.
But tal ki ng about what the Court dec{des and what's |eft
in the case, | think it is a case where the Court
reviews what the Ninth Circuit actually decided, what is
actually before it, and what is properly remaining in
t he case because we don't believe the cross-appeal issue
I's here.

And that leads, | think, to reversing the
Ninth Circuit because the district is entitled to
summary judgnent on these two river clainms. And | think
that is all that's left in the case.

And | call the Court's attention to another

case we cited on the cross-appeal issue. |It's one of
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the NLRB cases, the -- the Express Publication case.
And it makes it very clear there, that the respondent
was just trying to hang on so nuch of what was good
about the order as he could keep and was not seeking to
change anything. And, again, the Court said no.

It basically underm nes the entire basis for
the --

JUSTI CE SCALIA: Did we use our usual
| anguage, and did it go back, and the -- and the court
of appeal s considered --

MR. COATES: | think, in one of the cases,
the Court --

JUSTI CE SCALI A: -- considered the issue we
had refused to consider? \

MR. COATES: 1In one of the cases, the Court
sinply affirmed, and so it didn't go anywhere.

JUSTI CE SCALI A:  Okay.

MR. COATES: But --

JUSTI CE SCALIA: Don't we have two -- |
don't know that we do this all the time. Wen we expect
themto keep the case and do sonething different, don't
we usually vacate and remand, rather than reverse?

MR. COATES: Well, | do know that, in the
context of a lot of the Court's opinions, the Court wll

specify that judgnment be granted in ternms of a party.
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| know the qualified immunity cases, you
find someone's entitled to qualified imunity, and it
cones up on a summary judgnent, the reversal is -- to
the Ninth Crcuit. And |I've seen both | anguages used,
but it's plain, fromthe text of the opinion, the
judgment is to be entered in favor of that party.

And, again, | think that's appropriate here.
My opponent suggests and the government suggests, again,
that, let's go back to the Ninth Circuit and let them
consider this nonitoring argunment. They considered it.
In fact, they even considered the use of contract terns
that -- that they urged themto consider again

It's already rejected that claimwth
respect to these two rivers that are\in front of the
Court. It's rejected it with respect to Malibu Creek
and Santa Clara River, which is not in front of the
Court. They even accepted it with respect to an entire
different party with County of Los Angeles --

JUSTI CE SCALI A: But they m ght change their
m nd now. They m ght change their m nd.

MR. COATES: It would be a very odd judgnent
because you'd have two clains that are -- continue to be
di sm ssed that are not properly before any court. Those
close -- those are closed. And you have anot her party

out of the case on the very ground that the Ninth

62
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

Circuit rejected in the initial opinion.

A sort of remand for sonme consideration of
an issue that's already spoken on just doesn't seemto
make sense and invites the very sort of kind of
jurisdictional confusion that, | think, |eads the Court,
for prudential reasons, not to consider these things
unl ess there's a cross-petition.

| think that's why this is kind of a great
exanpl e of why prudential reasons say you shoul d not
consider it.

CHI EF JUSTI CE ROBERTS: Well, | understand,
and you do cite a lot of cases for that, but I can't
figure out what sense it makes. | nean, if you're
wlling to give up Santa Clara and Nﬁlibu, you're --
you're safe there, and that's the only thing you' ve won.
Why does it -- how does that make sense?

MR. COATES: Well, the Court does it for two
reasons. It does it as a prudential nmatter because it
does | ook odd to affirmon -- to make a decision in this
Court on a ground that essentially repudi ates the | ower
court decision. It does it for prudential reasons.

And, in fact, the case they cite, LeTulle,
whi ch basically says the Court has the jurisdiction to
do that -- when soneone abandons the pieceneal claim--

Is cited only once in this context after that, and
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that's in the United States v. ITT Continental Baking
case, 420 U.S. 223, footnote 2.

And the court gives it a "but-see" for the
proposition that you have the jurisdiction to do it.
But then describes this exact situation and says, for
prudential reasons, we don't do it because it underm nes
our cert jurisdiction, particularly if resolution of
that issue is highly fact-specific -- the one they are
trying to bring up -- and it would really forecl ose
having to even decide this cert issue because you
woul dn't get to it.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.

(VWher eupon, at 12:12 p.nf, the case in the

above-entitled mtter was submtted.)
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