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PROCEEDI NGS

(10:41 a.m)

CHI EF JUSTI CE ROBERTS: We wil|

Gener al Hor ne.

Gonzal es.

now hear

ORAL ARGUMENT OF THOVAS C. HORNE

ON BEHALF OF THE PETI TI ONER

MR. HORNE: M. Chief Justice and may it

pl ease the Court:

| would like to start picking up on a

question asked by Justice G nsburg on the Rees case.

The Rees case is pre-AEDPA.

Congress had in mnd when it

passed AEDPA,

t he

Antiterrorismand Effective Death Penalty Act, it

that the death penalty process needs to be speeded up,

is

and habeas should not result in undue delays to give

effect --

woul d al ter

JUSTI CE SCALI A:  You don't think that AEDPA

t he outcone of Rees? Do you think Rees

woul d come out the other way after AEDPA?

really deal

counsel

MR. HORNE: Well, | think that

with our issue, which is conpetence to aid

JUSTI CE SCALI A: That's a di fferent

MR. HORNE: Yes, | agree,

Alderson Reporting Company
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t hought it would be relevant to point out that it was
pr e- AEDPA.

And then, on that point, this Court has said
several tinmes that habeas should not be used to grant
indefinite stays. |In fact, even pre-AEDPA, in the
Bar ef oot case, this Court said that habeas is not a tine
to retry a case, and even less is it a tinme to grant
I ndefinite stays.

So the sentence with, "even less," foll owed

the sentence with, "not. So it was even |less than not
that it should grant permanent stays.

JUSTI CE SOTOVAYOR: So tell me how you
define indefinite stays, neaning are-you okay with the
six nmonths to a year stay for a court to try to get
soneone back to conpetence, assumng that there is a
claimin which the defendant's information is necessary?

MR. HORNE: Yes, Your Honor. W agree with
the Ohio position. |In the American Psychiatric brief, |
think it's page 10, note 20, they said that up to
90 percent of the cases are solved in six to nine
months. And | think that if this Court set a standard
of no nore than a year for the successive stays, that
woul d gi ve sone gui dance to the courts.

JUSTI CE SOTOVAYOR: So how do you deal with

Justice Kagan's earlier question of what difference does

Alderson Reporting Company
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it make if the person's still necessary -- or the
i nformation, potential information is still necessary,
what makes it unnecessary after a year?

MR. HORNE: Because | think the consequence

of AEDPA is that a bal ance has to be drawn between the

fact that there has to be finality. |In fact, this Court

has said the purposes of AEDPA include finality, comty,

federalism and reduction of delays in death sentence

cases.

There needs to be a bal ance between that and the

need to have a conpetent defendant, if we can have one,

In a case where the testinony i s necessary.

This Court has said several tinmes -- | was

going to nention also the Heinze case, where this Court

t hi nks t hat

i ndefinite.

-- very clearly that stays cannot be

So | think it would be very helpful for this

Court to give a guideline to the courts and say, the way

to balance this is that if they get the time in which

90 percent of the cases are --

JUSTI CE SOTOVAYOR: But those cases didn't

establish a limt on how | ong states needed to take to

adj udicate claims. They just said a district court

shoul d put

Your

Honor .

in conditions that nove things along --

MR. HORNE: Yes. That's correct,
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JUSTI CE SOTOVAYOR: -- that require
def endants to press their clains within a reasonable
time that required periodic updates, that required
nonitoring by the court, but it didn't set an artificial
end time. It just said you can't just do an open-ended
stay and not give conditions to conply with. Wy should
this be treated differently?

MR. HORNE: Your Honor, we think it would be
hel pful -- and we agree with Ohio on this -- we think it
woul d be hel pful if the Court gave sone kind of a
standard so that there would be sone gui dance and
uniformty, and so that -- so that courts did not get
around this Court's --

JUSTI CE KENNEDY: How woul d you defi ne that
st andard? What standard do you suggest?

MR. HORNE: The standard we woul d suggest
woul d be that six to -- six to nine nonths would be the
standard, and certainly no nore than a year; that it
woul d be in nmonths and not years, including not just the
first stay, but any successive stays.

JUSTI CE SCALIA: In all cases?

MR. HORNE: In all cases. 1In all cases
where a stay was appropriate.

Now, in the record-based case, no stay is

appropri at e.

Alderson Reporting Company
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JUSTI CE BREYER: \What if the -- it m ght be

unusual , but you can't try a person who's not conpetent.

You can't try him

MR.

HORNE: That's correct, Your Honor.

JUSTI CE BREYER: So what about -- and now

he's been tri ed,

and he's been convicted and been

appeal ed and gone through the procedures. But sonme case

could arise where, in habeas, they made like a prim

faci e show ng or

a -- convinced the judge that there

really is a very good chance here, or naybe even | think

it's probable that the basic trial was unfair, to the

point where it's |ike not having a trial. Wat about in

t hat situation,

| eave the door

if it ever arises? |- mean, should we

open just for that possibility?

MR. HORNE: | think the answer to that is
no, Your Honor, because the assunption -- once the
conviction has occurred, the presunptions shift. 1In the

crimnal trial,

def endant .

The

all the presunptions are in favor of the

case has to prove -- the state has to

prove its case --

JUSTI CE BREYER: | have that. That's why I

put in the possibility that on the basis of what's

presented to ne,

the judge, | think | have so nuch

wi thout this defendant's testinony here suggesting it

was unfair,

t hat

maybe the presunption should shift

Alderson Reporting Company
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back. That's what's worrying me in the back of nmy m nd,

that there could be such a case. There have been in

hi st ory.

MR. HORNE: Well, this Court said in Daniels

that the presunption is that the conviction was valid,

and it becones the burden of the petitioner to overturn

that, or the burden of the prisoner to overturn that --

JUSTI CE BREYER: VWhi ch he can't do if he's

not conpetent.

MR. HORNE: Sorry?

JUSTI CE ALI TO: If thereis atim limt --

if thereis atine limt of six to nine nonths --

MR. HORNE: Yes.

JUSTICE ALITG -- at what point does it

begin to run? Does it begin to run at the tinme when the

petitioner nmoves for a stay, even if no effort was nade

prior to that to restore the petitioner to conpetency?

MR. HORNE: | would believe the tinme would

begin to run with the treatnment, because the basis for

the six to nine nonths was what was

in the am cus bri ef

agai nst us by the Anmerican Psychiatric Association

indicating that in six to nine nonths al nost 90 percent

of the cases are cured. So we needed to have sone basis

to suggest a standard to the Court.

JUSTICE ALITO  No, but

Alderson Reporting Company
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Suppose that no effort has been made by counsel to
provide -- to obtain treatnment for the petitioner to
restore the petitioner to conpetency prior to the point
when a notion is mde to stay the proceeding. The
six-to nonth period would still begin to run at the tinme
when the notion for the stay is made, or would it begin
to run at some earlier point or some |ater point?

MR. HORNE: Your Honor, | would think, if
the notion is nmade and the other requirenents are shown,
that it -- that the prisoner's testinony is essential,
then -- and that it's not a record-based case, then |
woul d think the six to nine nmonths would begin to run
when treatnent begins, because that i-s our basis for the
standard we are suggesti ng.

CHI EF JUSTI CE ROBERTS: \When treat ment
begins after sonme sort of initial hearing, right?

MR. HORNE: That's correct, Your Honor.

When the Court -- if the Court grants the
notion for the tenporary stay, and presumably treatnment
woul d begin right away, or perhaps treatnment has been
ongoi ng, but fromthat point on we suggest a six to nine
nont hs st andard.

JUSTI CE G NSBURG. | n which cases would you
say the defendant's ability to assist counsel is

necessary, on what issues? You say that if -- the

Alderson Reporting Company
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MR. HORNE: Yes, Your Honor.

adj udi cation --

JUSTI CE G NSBURG: -- in what cases woul d

t hat be so?

MR. HORNE: We have difficulty conm ng up

with cases at that stage of the proceeding, Your

Honor ,

because presumably the information the prisoner woul d

10

have woul d be known to others. Especially if it's newy

di scovered evi dence,

out si de,

el se admtting to the crinme, DNA evidence,

that would typically be from

such as a -- sonebody adnmitting -- sonebody

that sort.

pri soner

when he was conpet ent

sonet hi ng of

It appears to us highly unlikely that the

has informati on that he didn't disclose earlier

in the state proceedings and in

t he post-conviction proceedings at the state |level, so
we think it would be a very rare case, Your Honor.

But we are prepared to admt that if a
showi ng were nade that his testinony is necessary, that
a six to nine nonth tenporary stay be granted, as |ong
as --

CHI EF JUSTI CE ROBERTS: Wiy is it -- | don't

nmean to be nit-picking, but why is it six to nine

nmont hs?

nmont hs?

Ei ght nonths -- | mean, why isn't it six

O nine nonths? | don't understand why

Alderson Reporting Company
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there's --

MR. HORNE: We had to find sonething to
suggest to the Court, and so we took it out of the --

CHI EF JUSTI CE ROBERTS: So six nmonths? O
ni ne nonths? Wy does it need to be six to nine nonths?

MR. HORNE: Onh, | agree, Your Honor. Then
it should be nine nonths, because that's the point at
whi ch the Anmerican Psychiatric Associ ati on says al nost
90 percent of the cases are sol ved.

JUSTI CE KENNEDY: And if it isn't solved
after nine nmonths, then what?

MR. HORNE: Then the case proceeds --

JUSTI CE KENNEDY: |f conpetency cannot be
restored?

MR. HORNE: Correct, Your Honor, then the
case proceeds, which was the --

JUSTI CE KENNEDY: Based on the record.

MR. HORNE: Based on the record -- well, if
it's record based, there should be no continuance at
all.

JUSTI CE SCALIA: | don't really understand
why the American Psychiatric Association said six to
ni ne nonths, too. N nety percent are cured within nine
nont hs, right?

MR. HORNE: Yes, Your Honor. That' s

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
12

correct.

JUSTI CE SCALI A: So you don't have to follow
themin that non sequitur, it seens to ne.

MR. HORNE: No, we don't, Your Honor. W're
just suggesting there should be a guideline, and we had
to find sonme basis for the guideline.

JUSTI CE SCALI A: Because they are not
| awyers, right? They are psychiatrists.

MR. HORNE: That's correct, Your Honor.

JUSTICE ALITO. Well, what happens if after
9 nonths nental health experts come in and they say
there's a 90 percent chance of restoring the petitioner
to conpetency in another 9 nonths or -another three
nmont hs or anot her nonth.

MR. HORNE: Your Honor, we're suggesting
that the Court should draw a |line to guide the other
courts, so that -- so that -- because once you allow one
addi tional period, there can be successive additional
periods and then it becones an indefinite stay.

JUSTI CE BREYER: \Why? | nean -- sorry. |
didn't mean to say it in that particular tone. But I
mean, trial judges run their trials. You know, that's
what they're hired for. And once we nake it clear, it
shoul dn't go on forever, and why can't we trust themto

do their job?

Alderson Reporting Company
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13

MR. HORNE: Well, this Court in Heinz said
t hat pre- AEDPA, the courts had discretion to grant
stays, but AEDPA circunscribe -- circunscribes that
di scretion, and so | think this Court needs to give
gui dance to the courts as to the --

JUSTI CE BREYER: It shouldn't be indefinite.
The object of this is you're trying to give -- |ike you
would with any wi tness who's not around at the nonent,
you're trying to produce a hearing that will reach a
result with this witness. And if you think after a
reasonabl e period of tinme, that witness will recover and

be available, fine. And if there is no hope of that,

forget it. | nean, you know, sonethi-ng |like that.
MR. HORNE: | understand, Your Honor. Qur
suggestion is -- is that the Court give a guideline.

under st and Your Honor's position.

| do want to save sone tinme for rebuttal.
just wanted to make one quick point about that the --
that the witness has to be essential to the case being
made. |t was suggested in the Chio case that -- that if
there were a possibility that he could be hel pful, that
t hat would be sufficient. But the American Psychiatric
Associ ation and the ABA both agree that there has to be
a particularized and substantial case made that the

witness is necessary or -- or they also use the word

Alderson Reporting Company
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"essential or necessary,"” and we think that that -- that
standard shoul d prevail

And 1'd like to reserve tinme for rebuttal
Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, General.

MR. HORNE: Thank you.

CHI EF JUSTI CE ROBERTS: Ms. O Connel |l

ORAL ARGUMENT OF ANN O CONNELL,
FOR UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG PETI TI ONERS I N NOS. 11-218 & 10-930

MS. O CONNELL: M. Chief Justice and may it
pl ease the Court:

The United States agrees -with Ohio and
Arizona on the general framework for when no stay is
al l owed and for when a limted stay is allowed in
Federal post-conviction proceedings. |I'd like to
provide the Court with a practical exanple of how a
limted stay m ght work, since that seens to have been
of some concern.

An anal ogous Federal statute is 18 U. S. C
section 4241, the Federal conpetency hearing statute
that the Court cited or provided a CF citation to in
Rees. That provides the framework for how a district
court determ nes conpetency for a prisoner to stand

trial and could provide a framework for how a district

Alderson Reporting Company
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court should proceed with conpetency hearings in a case
where it woul d be appropriate.

Under section 4241 the crim nal defendant,
if he is found inconpetent, the district court may give
an initial period of up to 4 nonths for himto be
treated to determ ne whether he can conme back to
conpetency. |If he cannot regain his conpetency at the
end of that 4-nonth period, then the court can grant an
addi ti onal reasonabl e extension of that time if the
doctors say that there is a reasonable probability that
this prisoner can be restored to conpetence.

That could provide a framework, if that's
what this Court is |ooking to do, for show ng district
courts how they could enter a limted stay.

JUSTI CE SCALI A: Well, what's a reasonable
ext ensi on?

MS. O CONNELL: Well --

JUSTI CE SCALI A:  Another 4 nmonths? 6
mont hs?

MS. O CONNELL: I think we agree on the
outer end that --

JUSTICE SCALIA: | was with you. It seened
to me you had sonething really, really clear and solid
until, you said "reasonabl e extension."”

MS. O CONNELL: Well, but this is what

Alderson Reporting Company
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district courts do. They do it whenever a conpetency
notion is filed in a Federal crimnal trial, and we
agree with the -- the outside Ilimt of about a year. It
depends on the -- the interests at stake, the interests

at stake in the State in proceeding with its judgment
and the interests in finality and whether the doctors
think that there's actually a chance that this prisoner
could be restored to conpetence if they work a little
har der .

If the -- if the evidence is crucial or
necessary or there's sone indication that we want to
work hard to get this information fromthe prisoner, we
would go for a little bit longer. But at sonme point,
that attenpt to restore the prisoner to conpetency has
to end and the -- and the proceedi ngs shoul d nove
forward based on the best evidence that's avail able.

JUSTI CE KAGAN: But, Ms. O Connell, where
does that outer Ilimt conme fronf? You suggested | ooking
to that statute as an anal ogy, but there would be no
outer limt in application of that statute, would there?

MS. O CONNELL: There's not. But -- but at
sone point we do give up, and the district courts have
di scretion to determ ne how | ong that would be, and --
and again, we propose an outer |limt of about a year,

but it's up to the district court in that particul ar

Alderson Reporting Company
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circunstance to see how hard they want to work to try to
get that evidence into the proceeding.

JUSTI CE SCALIA: |Is that any different from
what the defendants are arguing here?

MS. O CONNELL: Well --

JUSTI CE SCALI A: They're saying, you know,
give a -- give a tenporary stay and extend it as |ong
as -- as you need to.

MS. O CONNELL: Well, the --

JUSTI CE SCALI A: So you're taking their
position.

MS. O CONNELL: No. The difference between
our position and that position is that if after a
reasonabl e period of time the prisoner cannot be
restored to conpetence, the claimshould nove forward
wi t hout himusing the best evidence that's avail able.
That's because when we arrive at post-conviction
proceedi ngs, we have a conviction and a sentence that
have been affirmed on direct appeal and are presuned to
be valid, and although it's a valid consideration for
the district court to take into account whether the
prisoner is conpetent and could assist his counsel has a
role in these proceedings, there's no right for the
prisoner to be conpetent during the post-conviction

proceedi ngs.
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CHI EF JUSTI CE ROBERTS: You said shortly
after a reasonable period of time. | thought you were
saying after a year. | think it's -- it's sone gui dance
to say no nore than a year. It's really no guidance to
say after a reasonable tine.

MS. O CONNELL: Yeah. We think the outer
limt should be presunptively about a year. [It's not to
say that the United --

JUSTI CE GI NSBURG. You're tal king about a
very narrow range of cases, because | take it your
principal positionis it -- it would be unusual that the

def endant needs to be conpetent in order for the |awer
effectively to represent himon habeas. So, under what
circunstances do you think conpetency matters so that
the | awyer should not be expected to go on without a
conpetent client?

MS. O CONNELL: Justice G nsburg, we think
that it would not be an abuse of discretion for the
district court to allow the defendant to try to regain
hi s conpetence and help his |awer with the proceedi ngs
I f there is sonme opportunity for himto present evidence

or to present new clainms in his proceeding. That may be

the case. It will often be the case for a section 2255
petitioner. It is his first round of Federal
post-conviction proceedings. It nmay be his first
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opportunity to present an ineffective assistance of
counsel claim And in those circunstances, if he has
sonmething that -- if the |awer has sonething that he
wants the prisoner's assistance with or may need
testinmony from-- fromthe prisoner, we think the
district court has discretion to allow a stay, a limted
stay to allow the prisoner to regain his conpetence.

JUSTICE ALITO So it's not limted to cases
where the reviewis restricted to the record.

MS. O CONNELL: Right. 1In those cases, we
think that no stay is appropriate, that it would be an
abuse of discretion to enter a stay. AEDPA doesn't
tolerate delay without a justification, and if it's a
record-based claimlike a State prisoner where he's
barred by section 2254(d) in Pinholster frombringing in
new evi dence and that the reviewis strictly limted to
the State court record, then there is no role for the
prisoner to play and it would be an abuse of discretion
for the district court to stay the proceedings in an
effort to bring himback.

CHI EF JUSTI CE ROBERTS: \What is the standard
when the district court is deciding whether to stay the
proceedi ngs? We've heard a nunber of them plausible
basis in the record, truly plausible, Igbal. Wich --

which -- what is the Governnent's position on the

Alderson Reporting Company
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appropriate standard?
MS5. O CONNELL: We -- we think that the
district court has discretion to grant a stay when the
prisoner's participation could be -- he could provide a

useful source of evidence or guidance in the
pr oceedi ngs.

CHI EF JUSTI CE ROBERTS: Coul d.

MS. O CONNELL: Yes.

CHI EF JUSTI CE ROBERTS: Your standard is
"coul d provide"?

M5. O CONNELL: Yes. In those
ci rcunmstances, we don't think the district court would
abuse its discretion by allow ng him-an opportunity to
regain his conpetence.

JUSTI CE SCALI A:  "Coul d provide" nmeans m ght
provide; is that it?

MS. O CONNELL: Yes, yes.

JUSTI CE SCALIA: So just a possibility --

MS. O CONNELL: Right.

JUSTICE SCALIA: -- that's all it takes?

MS. O CONNELL: If there is an opportunity
for this prisoner to present new clains or new evidence
In his section 2255 proceeding, that we don't think it's
an abuse of discretion for the district court to allow

hi m t hat opportunity.
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JUSTI CE SOTOVAYOR: But you cap it by saying
as long as the discretion is not exercised for nore than
a year.

M5. O CONNELL: That's right. We think it
has to be just a limted stay. W -- the United States
woul d be opposed in any circunstances to a stay that's
conditioned only on the prisoner's ability to regain his
conpetence. At sonme point if he can't, we nove forward.

JUSTI CE SOTOVAYOR: Wbul d that standard have
been met in both of these cases? Meaning, Carter's
claim-- and the one that concerns ne the nost is why he
was excluded fromtrial, and what if he did or did not
do with his attorneys afterwards. And Gonzales is a
slightly different case. But would your position be
that in both cases there was enough?

MS. O CONNELL: Not just that there was
enough, but that the Federal court would be prohibited
from considering further information.

JUSTI CE SOTOVAYOR: No, no, no. M question
was, on the facts of both of these cases, was there a
basis for granting the stay with respect to --

MS. O CONNELL:  No.

JUSTI CE SOTOVAYOR: -- their conditions?

MS5. O CONNELL: No. Because both -- all of

the clains involved in these two cases are linmted to
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the state court record and Federal post-conviction
proceedi ngs under Section 24 -- 2254(d) and Pinhol ster.

This prisoner could not provide any new
evidence to his client that could be introduced at court
or that could be relied on by the Federal court.

JUSTI CE SOTOVAYOR: Neither Carter or
Gonzal es?

MS. O CONNELL: That's right.

JUSTI CE BREYER: Why would we, in this kind
of case, as opposed to, say, sone other case where a
witness is mssing and it's crucial? The district court
does have authority to grant stays. And we haven't
said, but no longer than a year. Wy do we say, but
they do it in a reasonable tinme?

| f they abuse their discretion, there is
mandanus, or there are other ways of controlling the
di scretion. Wy are we suddenly here, in this case,
I nposing a fixed nunber of days?

| mean, the reason, of course, that the
psychol ogi cal associati on says six nmonths to nine nonths
Is they have different studies. |In sonme places, it's
six months; in some places, it's nine nonths. And so
why are we picking a nunmber out of a hat here when we
don't el sewhere?

MS. O CONNELL: The Court doesn't have to do

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
23

that. We're -- we were suggesting a year as the outer
limt just because that is sort of what the amci say is
sort of the outer Ilimt for when people will be restored

to conpetency if they are going to be able to be

restored; but, the Court doesn't have to -- to set an
outer limt.

| nmean, it -- it -- but it -- what we are
nost - -

JUSTI CE BREYER: It should, but it should be
sonet hing |i ke reasonable or don't abuse your discretion
or -- | nean, at the nonent, |'mjust not seeing why
this is different than 10,000 ot her kinds of instances
where we set that kind of Ilimt, rather than days.

MS. O CONNELL: Well, perhaps it isn't. But
to -- to go along with that anal ogy, if a different
pi ece of evidence or a different witness were
unavai l abl e, we wouldn't allow the district court to
hol d up the proceedings indefinitely to wait for that
witness. And so it should be no different when the
Petitioner --

CHI EF JUSTI CE ROBERTS: You don't nean --
you are not suggesting that don't abuse your discretion
Is alimt, are you?

MS. O CONNELL: Well, you know, if the Court

wants to provide nore -- nore guidance to district
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courts, | nmean, we would say that about a year is how
long it would take for a person --

JUSTI CE G NSBURG: Well, why should the --

M5. O CONNELL: -- to regain their
conpet ence.

JUSTI CE GI NSBURG. -- why should the Court
do that? Why should it provide any guidance if, as you
say, in both of these cases the reviewis |limted to the
record, and we woul d never get to the question of, if it
weren't reviewed, limted to the record, then what?

MS. O CONNELL: That would be a perfectly
appropriate -- also a perfectly appropriate way to
di spose of this case, to conclude that all of these
clains were limted to the record, and that it was an
abuse of discretion to grant a stay in these cases.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.

Ms. Mar quez.

ORAL ARGUMENT OF LETI CI A MARQUEZ

ON BEHALF OF THE RESPONDENT

M5. MARQUEZ: M. Chief Justice, and may it
pl ease the Court:

l'd like to begin by correcting a statenment
by the United States. M. Gonzales is not precluded by

2254(d) or Pinholster. M. Gonzales has identified
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several ineffective assistance of counsel clains that
woul d be ripe for review under this Court's decision in
Martinez and, therefore, would be available in district
court. And we would also be able to present new

evi dence.

JUSTI CE KAGAN: Ms. Marquez, could you tell
me, if it were the case that sonmebody was linmted to the
state court record, what's your best exanple of a case
i n which, nonetheless, a stay would be appropriate; in
whi ch, nonethel ess, consultation with the client was
necessary for a full and fair adjudication?

Because | have been trying to think of
exanpl es, and, you know, |I'm not doing very well, quite
honestly. So what's your best one?

MS. MARQUEZ: Well, in our particul ar case,
we -- we raise several clainms in habeas -- in habeas
proceedings. W raise guilt clains, and we al so raise
sentencing claims. And it is often the case with our
clients that, at their direction, they choose not to --
not to pursue or do not want to pursue sentencing clains
and want to only pursue guilt clains.

So those are clains that are strictly on the
record, and under the ABA guidelines the client is the
ultimate decisionmaker as to where the particul ar

representation i s going.
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So that is a huge, all-enconpassing decision
that a client needs to make as to the ultimte outcone
of his or her case.

JUSTI CE SOTOVAYOR: Well, that is that
you're -- that seens |ike al nost a due process argument,
that in every single case you have to grant a stay.

You're -- you're parting fromthe Respondent
in Carter, and you are maki ng a broader argunent.

M5. MARQUEZ: Well, Your Honor, where it
does -- just an exanple of where if there is a client
in -- in that particular situation --

JUSTI CE SOTOVAYOR: No inconpetent client,
presumably, can help you nake those decisions. So tell
me, are you saying that in every single case, the client
is entitled to a stay?

MS. MARQUEZ: No, Your Honor, we're not
saying in every single case.

JUSTI CE SOTOVAYOR: So why does that
situation give you an entitlenent if it's not in every
singl e case?

MS. MARQUEZ: The -- that situation goes
with the ABA guidelines and what an attorney's duties
are to maintain communication with the client. And
that's just but one reason why we need a -- a conpetent

client.
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But to answer your question --

JUSTI CE SCALI A: Excuse me. |If the client
I's inconpetent, you -- you bring both clains, right?
You -- you both -- you both challenge the guilt, and you
chal | enge the sentence.

M5. MARQUEZ: That -- that is if a client is
i nconpetent. | suppose, if that's -- if we were forced
to do so, we woul d.

JUSTI CE SCALI A: So why -- why -- why is
it -- it is unfair to prevent -- to stop everything so
that the client can tell you not to bring one of those
things? | don't know why that's unfair.

MS. MARQUEZ: That's just but one -- one
reason why we would need a client.

But to answer Justice Kagan's question,
we -- we -- there are several clainms. |Ineffective
assi stance of counsel clainms are -- are necessary for --
for us to be able to talk to our client. And especially
in this case, where there was an antagonistic
rel ati onship between his -- the client and the trial
| awyer, that would put the situation in context, and we
woul d able to -- be able to identify those facts.

JUSTI CE G NSBURG: Why couldn't you use the
transcript? Everything -- all -- all the exchanges

bet ween t he defendant and the trial judge are in the
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transcript.

MS. MARQUEZ: Well, in -- there -- there
are -- transcripts are -- are available and -- but there
are situations that are not transcribed. |In inner -- in
i neffective assistance of counsel clains, the
I nteractions between the |awer and the client at the
prison, at the jail --

JUSTI CE SCALI A: But you can't get that in,
right? | nmean, aren't you limted to the record? So
what -- what use is it --

MS. MARQUEZ: Well --

JUSTI CE SCALIA: -- to -- to find out these
little -- little secret things that your client knows if

t hey cannot be admtted?

MS. MARQUEZ: Well, as this Court held in
Pi nhol ster, not all Federal habeas clains fall within
t he scope of 2254(d). And there are situations where we
woul d be granted an evidentiary heari ng.

In this particular case, we have not yet
been -- briefed our 2254(d) clains. W are at the stage
where we're going to brief nerits clainms, and, in
addition to that, we are going to brief evidentiary
devel opnent in this case, where we woul d have to assert
what -- what facts need to be devel oped and, also, the

di I i gence standard.
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JUSTI CE SOTOVAYOR: What in the record could

pl ausi bly, certainly be seen that woul d suggest that
your defendant has information that could be val uabl e?

Assune it's not the ABA standard, but the
plausibility standard or the certainty standard or
sonet hi ng.

MS. MARQUEZ: Well, there was -- there is
information in the record that the trial judge and our
client had an antagonistic relationship. And there was
comments -- the trial prosecutor was interviewed -- or
said on the -- on the record that the judge and the
def endant, M. Gonzal es, snarled and snapped at each
ot her.

JUSTI CE SOTOVAYOR: Well, that you can see
fromthe record.

MS. MARQUEZ: Ri ght.

JUSTI CE SOTOVAYOR: What woul d pl ausi bly
give rise to a belief that there was sone ex parte
exchange between the judge and the defendant? |Is there
anything to suggest that in the record?

M5. MARQUEZ: Well, we would -- we would
suggest that the actual relationship itself. W would
have to know where -- where this relationship went awmy,
or why it is that M. Gonzales and the trial judge were

basically at each other's throats. The intensity --
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JUSTI CE SOTOVAYOR: Do you have anything to
suggest that there had been an ex parte exchange that
woul d account for that snarling?

M5. MARQUEZ: We currently have not been
able to get that information fromour client as to -- to
sit dowmn to -- with our client and say, what happened in
this situation?

JUSTI CE G NSBURG: The district judge in
this case explained why he concluded that there was no
i ssue that couldn't be fairly adjudicated on the basis
of the record. What was wong with his explanation? He
| ooked at the case carefully and he said: There's
nothing that can't be fairly adjudicated on the record.

M5. MARQUEZ: First, initially, the district
court judge agreed with -- with M. Gonzal es that there
was a need for M. Gonzales to be conpetent at his
habeas proceeding. And we actually began a course of --
of a conpetency determ nation. And -- and that is a
| onger record. Also, our client went into -- was
treated at the State nental hospital.

However, the -- we believe the trial, or the
district court judge, was in error when he made that
finding. The trial judge did not have -- or the
district court judge did not have all the evidence

before it when the district court | ooked at the
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particular claims. W were just asked to identify. W
did not put forward a -- a conplete briefing on that
I ssue. And the --

CHI EF JUSTI CE ROBERTS: Counsel? [|I'm
sorry --

M5. MARQUEZ: -- the judge decided it just
on a notion.

CHI EF JUSTI CE ROBERTS: If -- if we think
it's necessary to set sonme objective limt on how | ong
an i nherent authority could be exercised, is there any
reason to adopt any limt other than the one that the
psychi atri sts have suggested, which is, | gather, nost
people, if they're going to, will recover conpetence
within 9 nonths?

MS. MARQUEZ: Excuse nme, Your Honor. No.
We -- a year or 6 nonths, just by listening to the
questions fromthe Court, seens to be problematic. W
suggest that this is all within the district court's
di scretion.

CHI EF JUSTI CE ROBERTS: So if we're |ooking
for alittle nore guidance than that, and feel the need
for an objective standard ot her than abuse of
di scretion, you don't have any nunber that has any basis
i n psychiatric evidence, or anything else, besides the

9 nont hs?
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MS. MARQUEZ: Well, Your Honor, we would

suggest that the Court look to this decision in Rhines,
where -- and nmy answer is, we can | ook at a year. And
possibly, if the client is not conpetent at the end of
t hat year, then explore other options such as next
friend or perhaps proceeding.

But what we would do is direct the Court to

this Court's decision in Rhines, where stays were --

where district courts are allowed to -- to stay a
proceedi ng so that the petitioner could -- could go back
to State court and exhaust. And in -- in that decision,

the Court was specific as to guidelines for the district
court to assert its discretion. 30-day updates, nake
sure that clients are not -- are not being dilatory in
seeki ng these stays, and so forth. And the -- there has
not been a problem w th Rhines stays. The district
courts have been able to handl e those stays.

JUSTI CE SOTOVAYOR: Counsel, in this case,
the district court denied a stay. If this is an
equi t abl e power, how can you be confortable that the
Ninth Circuit as an appellate court overrode the
district court's equitable discretion?

MS. MARQUEZ: We believe that the district
court was -- abused its discretion, but first did not

apply the correct standard, which is essenti al
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communi cation. The district court erroneously decided
that M. Gonzal es was not essential, or his
communi cati on was not essential to the proceedi ngs.

JUSTI CE SOTOVAYOR: But you're not claimng
that that issue is always in the district court's hands
to start wth.

MS. MARQUEZ: Yes.

JUSTI CE SOTOVAYOR: So please identify for
me what -- how we establish or set a standard so that
appel l ate courts are not overriding that at whinf

MS. MARQUEZ: Well, we would -- we would
urge the Court to adopt the district -- or the Ninth
Circuit's essential conmmunication standard, where you
first have a finding of conpetency, and then a
determ nati on of whether that client's conmunication is
essential to the proceeding.

JUSTI CE SOTOVAYOR: Oh, you're flipping it.
You're saying first you give a stay for conpetence.

You' ve determ ned conpetency first and not essentiality
first?

M5. MARQUEZ: Well, that's how the cases
are -- are being raised. Always there is a question of
conpetency, and then the courts are |ooking to whether
or not there is essentiality.

| would also like to address the argunent

Alderson Reporting Company

33



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

34

t hat the AEDPA sonehow -- or AEDPA -- sonehow forecl oses
any types of stays. Congress recognized the need for
finality to be bal anced against a firmregard for due
process and full constitutional protections. So we

are --

CHI EF JUSTI CE ROBERTS: Nobody here thinks
today -- no one's arguing that it prevents any kind of
stay today, right?

M5. MARQUEZ: But | was just -- | was just

|l etting the Court know that the AEDPA does not foreclose

stays. | thought | heard --
CHI EF JUSTI CE ROBERTS: | didn't
understand -- | thought everybody was focusing on the

limtation on stays. And surely AEDPA is pertinent when
it cones to recognizing the need for those limts,
right?

MS. MARQUEZ: Exactly, Your Honor.

Also, | would like to address the Court's --
or the Governnment's concern as to whether or not these
cases, or Rohan decisions, would open the floodgates to
district court stays. The -- we've pointed out in our
briefs on page 32, 33, the few stays that have actually
been granted. The district courts have been handling
t hese noti ons.

And unl ess there's any further questions --
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JUSTICE ALITO. Wwell, if there -- if the
Court were to point to sonme guideline as to the maxi mum
| ength, or the presunptive maxi num | ength of a stay,
what -- because that's the period within which there's a
good chance in nost cases of restoring a petitioner to
conpetency -- at what point would that begin to run?
Woul d there be any obligation to begin the treatnent
prior to the -- to the tine when the notion for a stay
is -- is filed?

Coul d many years go by with the sane
attorney representing a client, and then at the very
|l ast mnute -- and no effort is nmade to obtain treatnent
that would restore the petitioner to-.conpetency, and

then at the very last mnute, a notion for a stay is

entered, and then this period of tinme -- 6 nonths,
9 nmonths, a year, whatever it is -- would begin to run?
MS. MARQUEZ: | believe there's an

obligation for counsel to continue to try to effectively
communi cate with his client. And once that attorney
gets to a point where that incapacity forestalls that
attorney from being able to nove forward on his case,
then that attorney is at that point under a duty to
raise this claimwth the district court.

JUSTI CE KENNEDY: Well, is he under duty to

raise it as soon as possible, at the risk of forfeiture
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I f he doesn't? That's the inport of the question.

MS. MARQUEZ: Well, that's -- that's the
mllion dollar question. | would think that the --

JUSTI CE KENNEDY: Well, that's why |I'm
aski ng.

(Laughter.)

M5. MARQUEZ: | -- | think the ABA
gui delines on ethical duties guide attorneys to nake
that decision. And yes -- I'msorry -- if there is
dilatory action on the part of the attorney, that is
something for the district court to consider in issuing
a stay.

JUSTICE ALITGO wWell, here, the notion --
when was the notion nmade, the notion for a conpetency
determ nation and a stay?

M5. MARQUEZ: The notion in this case was
made when we -- the stay was lifted in district court,
and we were ordered to do -- to do nerits briefing.

JUSTI CE ALITO. And when was that? Do you
remenber the date, roughly?

M5. MARQUEZ: That was in 2000 --

February 2006.

JUSTICE ALITO  And when was the initial

habeas petition filed in district court?

MS. MARQUEZ: It was filed in July 2000.
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JUSTICE ALITO O 20007

MS. MARQUEZ: Yes.

JUSTICE ALITO So why wasn't there -- then
there was no obligation to do anything between 2000 and
20067

M5. MARQUEZ: The counsel was attenpting to
communi cate with the -- with M. Gonzales the entire
time. At that point, the case was stayed in district
court for Rhines and Ring and Sumrerlin determ nations.
And - -

JUSTICE ALITGO It was only after 6 years of
bei ng unable to conmunicate with himthat the attorney
said maybe there's a conpetency probl-em here?

M5. MARQUEZ: No. We were having difficulty
with the client the entire time since we started --
since we first got on the case. And after -- and we
just thought he was a difficult client. And after we --
we filed the anended petition, which was basically a
notice pleading, the -- within a nonth of that, we first
got in contact with nental health experts saying there's
sonet hing wwong with this guy, and sought to put
together his nmental health history.

At that point, M. Gonzales was back in
State court exhausting issues and raising Ring clains.

In that court -- in the State and district court -- in
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that court, his post-conviction counsel raised

i neffective assistance -- |I'msorry, conpetency

I ssues -- and it was -- and it was an inconpetency to
assi st in post-conviction -- post-conviction -- and that
cl ai m was deni ed.

CHI EF JUSTI CE ROBERTS: So, did -- did he
begin treatnent prior to the district court order on
Federal habeas?

MS. MARQUEZ: No. It was not until the
district court ordered -- or, actually, the district
court ordered himtransported back to -- or transported
to the state nmental hospital, and there he was to be
evaluated to finally determ ne conpetency.

And while there, he was -- he was treated.
And while he was being treated, he was starting to
regai n conpetency, at |least to sone extent. Then
treat ment stopped.

JUSTI CE Gl NSBURG. Treatnent stopped because
he said there were side effects?

MS. MARQUEZ: Because he had back pain. And
then we began briefing on what the course of treatnent
shoul d be, if any.

CHI EF JUSTI CE ROBERTS: Well, so how -- what
is this nine nonths or one year? |Is that the anmount of

time he's under treatment or the ampunt of tinme fromthe
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district court determ nation?

MS. MARQUEZ: | believe he was at the state
mental hospital for about six nonths, and he was being
evaluated. And as -- inadvertently, then, the state
ment al hospital began treatnent.

JUSTI CE SOTOVAYOR: The mllion doll ar
gquestion: Assume we say you have to spend a reasonabl e
time trying to get sonmeone to conpetency. And, here,
there appears to have been efforts to do so. And your
client is saying, | can't be treated because the drugs
make nme sick. So when does all of this end?

MS. MARQUEZ: Well, first, our client did
not say he couldn't be treated because -- that he
couldn't be treated. It was just these specific drugs.
And we were on a course of trying to figure out what, if
any, other reginmen was avail abl e.

And we believe that it is within the
district court's --

JUSTI CE SOTOVAYOR: Well, that tinme has
passed by now, hasn't it? That that -- they stopped
treating hinf

M5. MARQUEZ: They -- they quickly
transported hi mback to DOC, and he is not being treated
currently.

JUSTI CE SOTOVAYOR: No one's continuing to
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monitor himor trying to treat hinf

MS. MARQUEZ: No, Your Honor. And we are --
we do not have -- he wll not see us, and we do not have
access to nmedical records because we do not have a
current release. And the district court did not grant
us an order to get those records on a consistent basis.
So we have no access to our client whatsoever.

JUSTI CE SOTOVAYOR: I'"'ma little confused as

| think the Ninth Circuit remanded so that
treatment could be had. So why has it stopped?

MS. MARQUEZ: Well, we haven't noved forward
in district court. We have been here appealing our
decision. O the state has appeal ed the deci sion.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

General Horne, you have three m nutes
remai ni ng.

REBUTTAL ARGUMENT OF THOVAS C. HORNE
ON BEHALF OF THE PETI TI ONER

MR. HORNE: Thank you, Your Honor.

| need to disagree with
the Solicitor General on one point about the standard.

The standard has to be essentiality. The
w tness has to be essential. 1In fact, you heard ny

friend representing Gonzal es enphasi ze essentiality, and
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It was enphasized in their -- in their responsive brief
at pages 1, 2, 9, 10, 11, 12, 21, 30, and 39. On all of
t hose pages, they said the witness's testinony nust be
essenti al .

JUSTI CE KAGAN:. General, could |I ask you,
you have been arguing on two different axes. One is how
tight the standard should be to grant any stay at all,
and the other is what Iimts there should be on how | ong
a stay can be if a stay is warranted.

And |'m just curious, if |I forced you to
prioritize in terns of the state's interests in
effective habeas adjudication, which is nore inportant,
you know, cranking up the standard, or making sure that
there is atime limt in place?

MR. HORNE: Well, | think the first -- the
first priority is that there should be no indefinite
stay, and the second priority is that there should be no
stay in a records-based case. Those are the two prongs
of the Ninth Circuit decision which we think --

JUSTI CE KAGAN: But ordered in that way,
that, for you, the time limt is the nore inportant?

MR. HORNE: The time limt is crucial, but I
have to say no stay on a records-based case is a matter
of pretty clear law that is --

JUSTI CE KAGAN: Yes, | know. But, really, |

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

42
said, if | forced you to prioritize between the two.

MR. HORNE: | would say it can't be
I ndefinite. That would be the first priority.

But | think it's also clear fromthis
Court's very definite statements in a nunber of cases
that -- that there cannot be a stay in a records-based
case.

Now - -

JUSTI CE Gl NSBURG. Opposi ng counsel says
there is an exception for ineffective assistance of
counsel under our decision in Martinez.

MR. HORNE: Your Honor, in this case, the
district judge specifically found that there is no
possibility for a case of ineffective assistance of
counsel, that those were waived by the -- by -- when the

case was sent back to the state for additional
post-conviction relief proceedings, that claimwas
wai ved.

It's in the district court's order
Appendices B and Cto our -- to our petition.

And even the Ninth Circuit didn't argue
that. The Ninth Circuit argued that there was an issue
as to whether there was prejudice by the judge.

But there is a very detailed anal ysis,

again, in the district court's order, show ng that every
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time that claimwas nmade, and was claim-- made a nunber
of times in the state proceedings, it was clear that
t hose were on-the-record comments. There was not hi ng
secret. There was nothing ex parte. Those were
on-the-record discussions that were being conpl ai ned
about .

And the district court judge found that if
t here was sonething secret, then those have been wai ved
by the petitioner because he didn't bring it up in the
numerous case -- tinmes that it cane up at the state
| evel, and he was tal king only about on-the-record
comments by the trial judge.

CHI EF JUSTI CE ROBERTS: Thank you, Ceneral,
counsel

The two cases are submtted.

(Wher eupon, at 11:27 a.m, the case in the

above-entitled matter was submtted.)
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