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PROCEEDI NGS
(10: 13 a.m)

CHI EF JUSTI CE ROBERTS: We'Il hear argunent
today in Case 10-174, Anerican Electric Power Conpany V.
Connecticut, et al.

M. Keisler.

ORAL ARGUMENT OF PETER D. KEI SLER

ON BEHALF OF THE PETI TI ONERS

MR. KEI SLER: M. Chief Justice and may it
pl ease the Court:

This is a case in which the courts are being
asked to performa |egislative and regulatory function
in a matter in which the necessary bal anci ng of
contending policy interests is annng\the nost conpl ex,
mul tifaceted, and consequential of any policy issue now
before the country.

The States ask that the courts assess
liability and design a new conmon | aw renmedy for
contributing to climte change, and to do so by applying
a general standard of reasonabl eness to determ ne for
each defendant, in this case and in future cases, what,

I f any, its share of global reductions in greenhouse gas
em ssions ought to be. That would require the courts
not to interpret and enforce the policy choices placed

into | aw by the other branches, but to make those policy

3
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choi ces thenselves. And all of our argunents here --
that plaintiffs |lack standing, that the Federal common
| aw shoul dn't be expanded to include this new cause of
action, and that the case presents nonjusticiable
political questions -- while all of them represent

di stinct points, Al of themflow fromthe sane basic
separation of powers principles that establish, we
believe, that the case ought to be dism ssed.

CHI EF JUSTI CE ROBERTS: | think that's --

MR. KEI SLER: Now, all of these issues --

CHI EF JUSTI CE ROBERTS: That's exactly one
thing that's concerned ne. They do all flow fromthe
same basic argunent, and |I'm concerned why you think we
shoul d focus on prudenti al standing,\basically, whi ch
cuts off our jurisdiction at our own whim as opposed to
dealing with this on the nerits.

MR. KEI SLER: Wl l --

CHI EF JUSTI CE ROBERTS: In either case, your
argunent is that this is too generalized for the Court
to -- to address.

MR. KEI SLER: M. Chief Justice, our
princi pal argunment has not been prudential standing.
The governnment has focused on the prudential standing
argunment. We join that and we'd be happy to see the

case resolved on that basis, but our principal argunment
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on standi ng has been Article Il standing. And we
actually believe that the Court could resolve this case
and address the issues in any order, with one possible
exception, which is that we do read the Court's decision
in Steel Co. as holding that the Court has to address
Article 11l standing before reaching the question

whet her there's a valid cause of action.

JUSTI CE SCALIA: M. Keisler, what -- what
good does it do you to have this Court say that there is
no Article Ill standing? The suit will just be brought
in State court --

MR. KEI SLER: Well --

JUSTI CE SCALI A: -- under State common
| aw and -- and the States' rules of étanding are not
ours.

MR. KEI SLER. Well, many States, Your Honor,
have sim |l ar doctrines of standing, simlar doctrines of
political questions.

JUSTI CE SCALI A: They only need one.

MR. KEI SLER:  Well, in any event, Your
Honor, we believe we would have a very strong notion to
dismss in State court on a variety of grounds,

i ncluding --

JUSTI CE SCALI A: We're not sure about that,

are we? So we -- we -- we -- mmy be just spinning our

5
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wheel s here.

MR. KEI SLER: Well, | don't --

JUSTI CE SCALI A: | ndeed, you know, tapping
the case to State judges instead of Federal judges, |
woul d frankly rather have Federal judges do it,
probabl vy.

MR. KEI SLER: Well, as | said, Your Honor,
think we would be able to defeat a State common | aw
claimon grounds of State |aw, for |lack of proximte
cause, on standing and political question grounds that
many States have that parallel these; but in any case,
whi chever ground the Court resolves this case on, we
think it's clear that the cause of action can proceed.

JUSTI CE KENNEDY: Wel |, {f -- if you had a
State court suit with a State plaintiff, wouldn't the
State be able to adduce Federal common |aw as a ground
for recovery? And then we would get to the nerits and
see if there is a Federal common | aw cause of action.

MR. KEISLER: It's -- it's possible, Your
Honor, although we think they would be nore likely to
proceed under State conmmon |aw. But either way, we
don't think the elements of a State or Federal common
| aw cause of action under nuisance could be net here,
and we're very confident we could defeat that claimin

State court as well.
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JUSTI CE KENNEDY: Well, we all -- we al
know t hat you sonetimes have to peek at the nerits to
see if there's standing. There's a little cheating that
goes on. But -- but in this case it does seemto ne
that you're |lacking any clear precedent. When | think
of standing, | think of Frothinghamv. Mellon. That
isn't this case.

MR. KEI SLER: But the Court has said in
Warth v. Seldin that the plaintiff has to denpnstrate
that it will benefit in sonme tangible way fromthe
Court's intervention. And that's --

JUSTICE GINSBURG. |If you have -- if you
have the precedent of Massachusetts v. EPA and if any
one plaintiff has standing, | guess fhat's enough. So
i f you |l ook at standing alone, it seens to ne the States
woul d have standi ng on the sanme basis that Massachusetts
had st andi ng.

MR. KEI SLER: Justice G nsburg, we believe
t hat Massachusetts was very carefully qualified to focus
on the particular regulatory context of that opinion.
The Court said that it was addressing standing to
chal |l enge the denial of a petition for rul emaking, when
t he agency woul d be proceeding increnmentally to address
a broader problem and a statute specifically gave the

petitioners the right to seek that kind of increnental
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protection. The Court was very specific about that.
The statutory right was of critical inportance, it said,
to the standing inquiry.

JUSTI CE KAGAN: M. Keisler, the Court did
say that, but it's cut off fromthe Court's actual
analysis in the case. Wen the Court goes through
I njury and causation and redressability, the Court never
refers to the statutory cause of action.

MR. KEI SLER: But it does, Justice Kagan,
specifically refer to the regulatory context in which
the case is taking place. The Court said that if the
EPA' s argunents there about traceability and
redressability were adopted, it would doom nost
chal | enges to agency action because égencies proceed
i ncremental ly.

Here we have no statute, we have no agency
proceeding increnentally, and we believe there is no
basis for the plaintiffs to seek that kind of
i ncrenmental relief when they've acknow edged that wl|
have no material effect on their injury; and they
acknow edged that in the State's conpl ai nt when they
specifically said that the relief they seek here would
only constitute these defendants' share of the |arger
overall em ssions reductions that would be necessary in

order to have any material effect on climte change or

8
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the injuries that they assert. That is an

acknow edgnment that the relief they seek here would not
provi de them any redress except in connection with other
reductions that would be obtained el sewhere, and that we
think means that this is a classic case in which the
injuries are not the product of the defendants' conduct
but of the collective independent actions of numerous
third parties not before the Court.

JUSTI CE KAGAN: But the Court clearly
under stood that in Massachusetts v. EPA and said that it
was enough, and I would think under traditional standing
principles the standing there was actually harder to
find because one had to go through the EPA first. One
had to say the EPA should regul ate, énd t hen the EPA
woul d regul ate, and then the question was would that
reduce em ssions |evels? Here the EPA is out of the
picture. The action is nuch nore direct.

MR. KEI SLER: But there, Your Honor, they
were suing a defendant, the EPA, that had regul atory
authority over the entire country. Here they're suing
five separate defendants, each of whom has to be
eval uated individually, and there is not a single one of
t hem agai nst whom the relief sought woul d have any
tangi ble effect on the injuries that the plaintiffs

cl ai m here. But we also think that Massachusetts is

9
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relevant in a conpletely different respect, which is the
Court was very specific in Massachusetts about what its
role was and what it wasn't. The Court said: W |ack
t he expertise or the authority to second-guess the
policy choices of the EPA, but its role there was to
conpel the agency to adhere to the statute as the Court
Interpreted it.

In this case, the States are asking the
courts to play exactly the role that this Court
di sclaimed in Massachusetts v. EPA, which is to make
t hose policy choices in the first instance, and they say
that the courts can do this because the courts have done
this in prior nuisance cases, but this case is nothing
i ke any of the prior nuisance cases\this Court has
held. [It's nothing |like an instance in which one State
i s conpl aining that another State has dunped sewage into
a body of water that's crossed the border. The case --

CHI EF JUSTI CE ROBERTS: So how many St ates
does it take? | think, you know, if it's three States
who have made that allegation, | don't know exactly how
you draw the line between a case |ike Tennessee Copper
and this case.

MR. KEISLER: It's not a question of the
quantity of plaintiffs, M. Chief Justice, it's the

nature of the task that the Court would have to perform

10
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and this task is different because of the global nature
of the phenonenon.

JUSTI CE KENNEDY: |'m nore receptive to this
ki nd of argunent if |I know we're going to the nerits as
opposed to standing --

MR. KEISLER: It -- it --

JUSTI CE KENNEDY: -- and | recogni ze that we
slip in and out of the two categories, and don't want to
make it difficult on you. But | take it that these
argunments also go to whether there's a cause of action
on the nmerits.

MR. KEI SLER: Exactly, Your Honor, and
whet her the Court shoul d expand the Federal comon | aw
to recognize this. The gl obal naturé of this phenonenon
makes it different because every sector of the econony
wor | dwi de produces greenhouse gases, and there is no
geogr aphi ¢ nexus, as there was in Tennessee Copper and
every one of the other nuisance cases, between the
source of the em ssion and the victimthat clains the
harm And that changes what the Court has to do. It
means that any court or policymaker thinking about how
to alleviate the kinds of injuries that are pled here
has to first think what is the appropriate overall |evel
of greenhouse gas em ssions in the atnosphere and then

make a conparative judgnent about how the reductions

11
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t hat woul d be necessary to achieve that |evel should be
al l ocated anong all the different sectors based on the
soci al good that that sector produces and what
reductions would nean to that social good.

JUSTI CE GI NSBURG: | thought your -- your
first argunment when you addressed this issue was there
I s a decisionmker and that decisionmker is EPA. So
you woul dn't get to even how arduous a task this would
be if it was within the court's bailiw ck. | thought
your position was that the function, this regulatory
function, has been assigned to the EPA and not to the
courts.

MR. KEI SLER: We are making both argunents,
Justice G nsburg. W don't think thére woul d be an
appropri ate Federal common | aw cause of action even if
the Clean Air Act hadn't been enacted. But certainly
the argunment is even stronger and easi er because of the
exi stence of the Clean Air Act and in particular because
this Court in Massachusetts v. EPA interpreted the Cl ean
Air Act so that the term "pollutant” specifically
i ncl udes greenhouse gases, and that nmeans that Congress
has assigned to EPA the task of making precisely the
determ nations that plaintiffs ask the courts to make
here: Do greenhouse gases endanger the public, and if

so, what regul atory consequence --

12
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JUSTI CE SCALI A: Well, the EPA is given
authority to regul ate other pollutants, including those
that do not go up into the atnosphere, but that does not
prevent California, for exanple, fromenacting stricter
standards for its -- for autonobiles in its State.

MR. KEI SLER: Oh, and --

JUSTI CE SCALI A: So why should we say the
EPA preenpts the Federal common | aw?

MR. KEI SLER: Because this issue, and I
woul d prefer to refer to it as displacenent rather than
preenption, is very different fromthe question of
preenption of State law. The Clean Air Act has a
savi ngs clause that preserves State authority across a
variety of areas, but the Court in sécond M | waukee v.
Il11inois cases specifically distinguished between
di spl acenent of State |aw and di spl acement of Federal
common law. It said the -- the presunption is against
preenption of State | aw because of various concepts of
State sovereignty, but because of Federal concepts of
separation of powers, the presunmption is in favor of
| awmaki ng by Congress and not | awmaking by courts, and
that nmeans that the standard is very different. It
means that if Congress has addressed the problem then
Federal common law is displ aced.

JUSTI CE SCALI A:  \What's your best case?

13
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MR. KEI SLER: M I waukee v Illinois Il. That
was the case in which the Court held that the Clean
Wat er Act displaced a Federal common | aw nui sance cl ai m
by I'llinois against M| waukee and specifically said
because Congress had addressed the problem Federal
conmmon | aw had no role to play. Here Congress has
established a process and it's a process in which the
States and the private parties here can partici pate.
They can file petitions for rul enaking, they can appeal
EPA deci sions that they oppose, and it would be
conpletely inconsistent with that process if they could
al so take a conplete end run around it and go to court
and ask courts to make the decisions that Congress has
assigned to EPA. \

JUSTI CE SCALIA: This is a nmerits argunent,
ri ght?

MR. KEISLER: Yes, it is a nerits argunent,
because it says that any Federal common |aw action would
be di splaced by the Clean Air Act.

Now, the --

JUSTI CE KAGAN: |s the consequence of that
argument, M. Keisler, that there in fact is no Federal
common | aw of interstate pollution clains?

MR. KEISLER: | don't think there is very

much |l eft of any Federal common | aw of interstate

14
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pollution clainms, just because the field has been so
heavily occupi ed by statutes. You know, all the

nui sance cases that the court of appeals relied on, Your
Honor, they were in a conpletely different tinme. They
were at a time when the Court's view of its conmon | aw
authority was extrenely broad and its view of Congress's
constitutional power under the Comrerce Cl ause was very
narr ow.

JUSTI CE SCALIA: O course, you're going to
have to struggle with the preenption questi on sooner or
| ater. You're confident you can establish not only
di spl acenent of Federal common | aw, but al so preenption
of State conmmon |aw, right?

MR. KEI SLER: It will ulfinately depend on
the state of the law at the tinme that such a
hypot hetical case is filed, but we would wel come the
opportunity, Your Honor.

JUSTI CE KENNEDY: Is part of the inquiry,
part of the dynam c, how i mm nent the Federal regulation
I s?

MR. KEISLER: | don't think so, Justice
Kennedy. | think the question is always what Congress
has done, not what the stage of the EPA rul emaking
process is. Congress, not EPA, can create or nodify or

destroy causes of action, and that's why the Court said

15
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in that MIwaukee 2 case that when Congress has
addressed the problemthat's the end of the inquiry.

And there is no question that Congress has addressed not
just the general problem but the specific problem here.
It has the statute which assigns EPA the authority to
regul ate pollutants in certain ways and pollutants have
been defined under Massachusetts v. EPA to include the
preci se greenhouse gasses that are at issue here.

There couldn't be a nore specific exanple of
Congress having addressed the problem and assigned a
di fferent approach to dealing with it than letting the
courts work it out under Federal common | aw.

The States' and the private plaintiffs’
argunent is that the Federal common faM/mAII only be
di spl aced when EPA adopts the precise regul ation that
provi des the precise formof relief that they' re asking
for. There's no case that says that and that's not the
| aw.

JUSTI CE G NSBURG. EPA couldn't give --
could EPA give that relief? W're dealing with existing
stationary sources. W're not dealing with new or
nodi fi ed sources.

MR. KEI SLER: We believe that the EPA can
consider, as it's undertaking to do, regulating existing

nonnodi fi ed sources under section 111 of the Clean Air

16
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Act, and that's the process that's engaged in now. It's
announced that it will propose standards in the sumer
and conplete a rul emaking by May. Obviously, at the

cl ose of that process there could be APA chall enges on a
variety of grounds, but we do believe that they have the
authority to consider standards under section 111.

And if the Court has no questions, with the
Court's permssion | would like to reserve the bal ance
of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, M.
Kei sl er.

General Katyal

ORAL ARGUMENT OF NEAL KUMAR KATYAL,
ON BEHALF OF RESPONDENT TENNESSEE VALLEY
AUTHORI TY, | N SUPPORT OF PETI TI ONERS

GENERAL KATYAL: Thank you, M. Chi ef
Justice, and may it please the Court:

In the 222 years that this Court has been
sitting, it has never heard a case with so many
potential perpetrators and so many potential victins,
and that quantitative difference with the past is
eclipsed only by the qualitative differences presented
today. Accordingly, the Court should apply the
prudenti al standing doctrine and hold these | awsuits not

fit for judicial resolution. The very nane of the

17
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al | eged nui sance, "global warm ng," itself tells you
much of what you need to know. There are billions of
emtters of greenhouse gasses on the planet and billions

of potential victins as well.

JUSTI CE KENNEDY: Well, again, that just
goes to the nmerits. You nake that argument to the
district court that your injunction is neaningless,
equity does not require an idle act. End of case.

GENERAL KATYAL: Well, Justice Kennedy, |
think it goes to both. That is, this Court in outlining
what the prudential standing doctrine is all about in,
for exanple, Newdow has said the follow ng at page 11
"W thout prudential standing |imtations, the Court
woul d be call ed upon to decide abstréct questions of why
public significance, even though other governnental
institutions may be nore conpetent to address the
questions and even though judicial intervention may be
unnecessary to protect individual rights.

JUSTICE SCALIA: [|'ll add a third thing that
it goes to and that's Article Ill standing. It's clear
in our cases, if as you say the relief requested here
wi Il not remedy the conplaint of these people, you don't
have to go to prudential standing. That it seens to ne
woul d deny Article Il standing.

GENERAL KATYAL: Well, Justice Scalia, |

18
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think that this case is best |ike Newdow, in which the
Court went to prudential standing first before Article
1. And the reason for that is because this court in
Massachusetts v. EPA, in analyzing the redressability
prong of what you're asking said that the reductions

t hat were sought there, if granted, would, quote, "slow
or reduce the problem™

JUSTI CE KENNEDY: Well, 1'Il think about it,
but Newdow was a case where we thought that this
particular litigant was not directly injured. Here the
State said it's directly injured. That's the
di stinction.

JUSTI CE GI NSBURG. More than that, Newdow
was a case of a father trying to assért a right on
behal f of a child, and the child herself did not want
that right nor did her nother. So it seens to ne it's
wor |l ds apart, and when you describe prudential standing
as involving generalized grievance, | thought that the
generalized grievance was Article Il1l. | thought that's
what Ms. Frothingham s case was about; it was a
grievance that she shared with everybody in the
popul ations, so she didn't have standing.

GENERAL KATYAL: Justice G nsburg, we're not
here saying that this case follows inexorably,

i nexorably fromthe facts of Newdow or, frankly, from

19
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any case that this Court has decided. There is no case
in the 222 years that announces the precise rule we're
seeking here, and the reason is because you have never
heard a case like this before involving the quantity and
quality of the clains sought here, the --

JUSTI CE KAGAN: But it seens, Ceneral
Katyal, that there also is no case where we've ever used
this | anguage of generalized grievance as a prudenti al
matter rather than as an Article Il matter. So am |
wrong about that?

GENERAL KATYAL: Well, | think that this
Court has in Newdow and in Warth v. Seldin used the
| anguage of generalized grievances to reflect prudenti al
consi der ati ons. \

JUSTI CE KAGAN: But Newdow -- Newdow quot ed
t he | anguage of generalized grievance that canme from
Warth, but it didn't specifically pin anything on that
| anguage.

GENERAL KATYAL: | quite agree with you,
Justice Kagan. This is not like a case in which the
government i s announcing some rule of standing that
requires the Court to, for exanple, call into question
previous precedents of this Court that reached the
merits or sonmething like that. It's that this Court has

never had a case involving this scale and scope, and we

20
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think that the prudential standing doctrine, at |east in
a circumstance |like this, which is a Federal common | aw
cause of action in which the Court is already being
asked to fashion the rules and, as Justice Scalia says,
an equitable action in which the Court has | think
special abilities to fashion relief if appropriate and
not -- | think prudential standing reflects best the
kind of tapestry of different factors.

JUSTI CE KAGAN: Well, General Katyal, how
about the Aiken case, because in the Aiken case | think
t he governnment canme in and made the sane argunment, that
even though the injury was concrete, it was too
generalized and therefore there should be no standing,
the Court specifically rejected that\argunent both as to
Article Il and as to prudential standing.

GENERAL KATYAL: Right, and I think Aiken
says that the prudential standing cases thus far have
been about has concrete injury been shown to a
particul ar person. And we're not disputing that for
pur poses of Article Ill concrete injury has been shown
to at |least one plaintiff, but we think that --

JUSTI CE G NSBURG. To that extent you
di sagree with M. Keisler because he says there is no
Article 1117

GENERAL KATYAL: That is absolutely correct,

21
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

we do disagree to that extent. We think that prudenti al
standing best reflects the Court's general intuition in
this area that when a problemis of this magnitude and
literally involving the world, where everyone is a
potential perpetrator, everyone is a potential victim
and where their own theory at page 15 of their brief and
32 and 40 states: "If soneone contributes one drop to

t he nui sance, they can be sued.

CHI EF JUSTI CE ROBERTS: Counsel, you don't
usually -- your phrase is exactly what bothers nme. W
don't usually base a decision on our general intuition,
and the idea of prudential standing that we have
jurisdiction of the case but we're not going to decide
It is contrary to Chief Justice Nhrsﬁall's famous |ine
that if we don't have jurisdiction, we can't decide it,
but if we do, we have to decide it.

GENERAL KATYAL.: But | think that the
prudenti al standing doctrine generally and the zone of
Interest test in particular really do focus on this
question, M. Chief Justice, about whether or not a case
can be cut down to judicially nanageabl e standards.

CHI EF JUSTI CE ROBERTS: "1l give that you
on the zone of interests, but there you're dealing with
adm ni strative law and a very narrow proposition. |

think it's Justice Kennedy's point, or at |east the
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poi nt of his questions, that these issues neld into the
nmerits and, at |east for anyone who is troubled by the
i dea that we are not going to decide a case even though
we have jurisdiction to decide it, maybe that's the
better place to address it.

GENERAL KATYAL: I'll nove to that and take
your invitation, M. Chief Justice. But before doing
so, | would say that if you're going to give ne
adm ni strative |law and zone of interest | think you
shoul d then give nme Federal common |aw, which this Court
is at its height in terns of fashioning who can cone

into court and what those rules may be.

JUSTI CE SCALI A: | don't understand why you
assert that the remedy here will not provide the
relief -- you acknow edge that, don't you, that the

remedy here cannot possibly stop gl obal warm ng, right?

GENERAL KATYAL: We acknow edge that the
relief that they are seeking |ooks like the relief in
Massachusetts v. EPA, which is that it would, if the
Court --

JUSTI CE SCALIA: It does? It does? |In
Massachusetts v. EPA the relief was allow ng a Federal
agency to regulate the entire society's carbon
em ssi ons.

GENERAL KATYAL: Justice Scalia, that isn't

23
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

what the Court said. What the Court said is that it
woul d allow regulation in the transportation sector,

whi ch woul d be approximately 1.7 billion tons, and here
they are saying 650 mllion tons. And so, | agree it's
| ess, but | think that the -- and one can criticize the
reasoning in the majority, but if that -- that is the
rule of this Court, and | think that as long as a

sl owi ng or reduction --

JUSTI CE SCALIA: Do you think -- do you
think that was the hol ding of Massachusetts v. EPA, that
EPA can only regul ate the transportation section?

GENERAL KATYAL: That is what the Court
based its redressability analysis on.

JUSTI CE SCALIA: Is that\the hol di ng of the
case and -- and do you think the -- the -- the
forthcom ng EPA rul es can only govern transportation?

GENERAL KATYAL: OF course not. |'mjust
saying that the --

JUSTI CE SCALIA: OF course not. O course
t he case covers --

GENERAL KATYAL: But | amtalking --

JUSTI CE SCALI A: -- what the EPA could do.

GENERAL KATYAL: Right. And |I'mjust
tal ki ng about the redressability part of the analysis,

Justice Scali a. For that the Court said that this
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reduction in the transportati on sector was sufficient.

If I could take the M. -- the Chief
Justice's invitation to address displacenment at this
time. We believe that we neet the State's own test for
di spl acenent, which is found at page 46 of their brief,
which is: "A Federal common |aw nuisance claimis
di spl aced when a Federal statute or regulatory action
addresses the nuisance.” And here you have not just the
Clean Air Act, you have the Clean Air Act plus, a
cascade of a nunber of different actions taken after,
Justice Scalia, the opinion in Massachusetts v. EPA

JUSTICE ALITO. At what point in this -- in
what point in this cascade did the displacenent occur?

GENERAL KATYAL: We think t hat the Court
doesn't really need to get intoit. And for the -- the
reason is this: Displacenment actions are extrenely
rare, Federal common |aw actions are rare, so we don't
t hi nk you shoul d announce sone sort of general standard
for when displacenent occurs. |It's a nore case-by-case
si tuati on.

Here you have undoubted evidence that it
occurred -- that it has occurred because of a nunber of
di fferent things.

JUSTICE ALITO W don't know what EPA may

do down the road, we don't know what Congress nmay do
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down the road. So don't we have to have sone idea about
when this takes place in order so that this precedent
my - -

GENERAL KATYAL: Certainly --

JUSTICE ALITO. -- be applied to the future
course of conduct?

GENERAL KATYAL: Certainly, Justice Alito, |
think it's appropriate for the Court to | ook at what
has -- what is happening right now. And here's what's
happening. First, in Decenber 2009 the EPA issued an
endangernent finding, finding these greenhouse gases
significant pollutants.

JUSTI CE KAGAN: But, General Katyal, suppose
t hat the EPA had decided not to issué t he endanger nent
finding. Wuld your argunent still apply?

GENERAL KATYAL: | think that that would
present a difficult case, because it would be the one
like the Petitioners make, which is the Clean Air Act
alone. And | think that what the States thensel ves
acknow edge and what the | anguage of M I waukee Il --
excuse ne -- MI|lwaukee | says in it is that -- and this
Is at page 107 of the opinion: "It may happen that new
Federal |aws and new Federal regulations may in tinme
preenpt the Federal common | aw of nuisance. W think

that both together presents the best and easiest case
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for displacenent,” and you have that here. You have not
just the endangernent finding; you have the EPA
regul ating all passenger cars, all |ight notor vehicles
ri ght now.

JUSTI CE KAGAN: But if | insisted you answer
t he hypothetical | gave you, what would the answer be?
No endangernent finding. |s there displacenment?

GENERAL KATYAL: | think that it's a -- it's
a difficult case to make for -- for displacenent, but |

think it could be made, for the reasons M. Keisler

suggests. But | --

CHI EF JUSTI CE ROBERTS: Wiy is it -- | don't
want to make -- try to make a case for you, but why is
It that much nore difficult? It's just -- | nean, it's

sort of |ike the negative comerce clause, right? The
fact that EPA has the authority to regulate in a
particul ar area neans that the ball has passed fromthe
courts to the agency, to the executive branch, and
they've made an inplicit decision not to regulate a

particul ar questi on.

GENERAL KATYAL: Absolutely. | think that
there's a good argunent to be made. | imagine the
argument on the other side that you'll hear in a nonent

Is that the Clean Air Act doesn't | ook precisely like

the Clean Water Act in terns of forcing the agency to
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deci de various things.

CHI EF JUSTI CE ROBERTS: | guess that woul d
be a preenption question rather than -- rather than a
di spl acenent questi on.

GENERAL KATYAL: | think that very well my
be. And with respect to that, M. Chief Justice, you
had asked before about State commn | aw causes of action
and whet her they would be -- they would kind -- the
exi stence of those would sonehow nmean that the Court
shoul d either find jurisdiction or reach the nerits in a
way. And we think that the same argunents that prohibit
the Court from-- from-- fromrecogni zing a Federa
common | aw cause of action for displacenment very well
may be preenption questions as well fhat coul d be
addressed down the road with respect to State common | aw
actions.

And we don't think the Court should be
troubl ed by the existence of a potential State conmon
| aw cause of action. |It's just like MI|waukee |1, in
whi ch the dissenters nade precisely this argument. They
said: If you don't recognize it, then the States wll
regulate it and it will bal kanize and the |ike. And
what the mpjority said is: That's a question for down
the road; the question for now is has displacenent

occurred?
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JUSTICE ALITGO | understand that that's not
the issue here, but does the government have a position
on that if -- if New York |aw provides exactly the sanme
public nuisance claimthat is now asserted under Feder al
comon | aw, would that be consistent?

GENERAL KATYAL: | -- 1 don't think we have
a position at this time on that. That's | think an
enormously conplicated question we can get to at an
appropriate time. Qur central -- our central subm ssion
to you on displacenent is this: That there is literally
no precedent for the argunment that they are naking here,
which is that the Federal Governnment has to regul ate the
precise jot and tittle, the specific relief that they
are seeking before displacenent occufs.

JUSTI CE KAGAN: Do you have a position on
whet her there's anything to be displaced here? Do you
have a position on whether there is, in fact, a Federal
cause of action?

GENERAL KATYAL: Well, we think, again, the
Court doesn't need to get into that question because
it -- you know, the -- there are few Federal common | aw
causes of action in the area of nuisance -- | mean, and
t here have been two that the Federal Governnent has
filed since 1970 and three that we can find all together

in the Federal courts of appeals, all of which have
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failed for various displacenent reasons, and the others.
We t hink none of those | ook anything |ike
the -- the comon | aw cause of action here. And, so, it
woul d at least require this Court to extend quite
dramatically Federal common |aw to cover this type of
situation in which everyone is a potential perpetrator
and everyone is a potential victim And it would
require the Court, in fashioning relief, to think
t hrough a nunber of things that the Federal courts

haven't ever had to grapple with fromthe nature --

JUSTI CE ALI TGO So, if there were -- if
there were no Clean Air Act, you would still say that
this suit, a suit like this, would -- would fai

prudenti al standi ng, but you don't héve a position as to
whet her there would be a cl ai munder Federal common | aw?

GENERAL KATYAL: That is correct. W think
it would still fail prudential standing because of the
quantity and quality of the nature of the problem here,
and the nmultitude of different policy judgnents that
woul d be required -- that this Court would be required
to undertake to adjudicate a Federal common | aw cause of
action in the absence of a statute.

JUSTI CE KAGAN: But |I"'m sorry, General,
because | was understandi ng your answer differently, and

maybe | m sheard you, as saying that if there were no
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| egi sl ation here, you doubted that there was a Federal
| aw cause of action. |Is that correct?

GENERAL KATYAL: | doubted that there was
prudential standing.

JUSTI CE KAGAN: No, but as to whether the
cause of action exists under Federal commn law in a
case like this, where you said it was so different from
t he ot her Federal common | aw cases that the Court has
seen.

GENERAL KATYAL.: Il -- 1 -- 1 think I put it
as we doubt it. I nean, | think that it would require a
dramati c extension, Justice Kagan, of a case |ike
Tennessee Copper and the other cases that this Court has
heard, which are essentially: A polfutes a river or
sonet hing and hurts B. A here is the world and B is the
world, and that is such a difference in scale and scope
to pose enornpusly difficult questions as to whether
this Court should recognize such a cause of action.

JUSTI CE KENNEDY: Sanme -- sane hypothetical,
assunme no Federal statute, and -- and assunme no Federal
comon | aw. What about State | aw? Does State comon
| aw beconme di spl aced because it's a matter of Feder al
concern? W don't -- we don't -- we don't usually have
preenption of Federal conmmon | aw.

GENERAL KATYAL: Well -- well, there may be
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argunments, Justice Kennedy -- I'mnot sure if the
prem se of your question has a Clean Air Act in
exi stence or not. There nay be some sort of argunents

about di spl acenent or preenption under the Clean Air

Act - -
JUSTI CE KENNEDY: The hypothetical is that
t he Federal |aw -- Federal statutory |aw doesn't apply.
GENERAL KATYAL: Then | think that again for
pur poses of State common law, | think this Court would

approach that question the sanme way it did in M| waukee
1, which is to say that's a really separate
policy-based question that the Court doesn't use to
answer the questions about whether a cause of action
shoul d be recogni zed or whet her dispfacenent has
occurred. But | would point out that the States that
have sued generally have doctrines |ike prudenti al
standi ng, doctrines |ike political question, that may
very well bar the reaching of these clainms in State
courts as well.

JUSTI CE KENNEDY: It would be very odd to
say that there's no Federal common |aw, but al so that
there's no -- no displacenent of State law. That --
that seenms to nme odd.

GENERAL KATYAL: That's precisely the

situation that -- that this Court was grappling with in
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M | waukee Il, and it said that --

JUSTI CE G NSBURG: Can we get to -- to the
situation that now exists? They are seeking standards
for existing sources. | asked M. Keisler, and do you
agree with him this is not a -- this is not a new
source or a nodified source; we're tal king about
exi sting sources. Does EPA, could EPA, regulate and set
standards for existing sources?

GENERAL KATYAL: Absolutely, Justice
G nsbhurg. Let nme say three things about that. First
is, EPA is currently regulating existing sources. To
the extent that a power plant is nodified in any way to
i ncrease carbon di oxi de above a certain amount -- and
this is one of the so-called tailoriﬁg rules -- then
t hose power plants right now are subject to regul ation.
| ndeed, one has already had to get a permt. These
regul ations just went into effect in January 2011 for
exi sting power plants that seek to nodify.

Second, there is a settlenent agreenent in
pl ace that comnmts EPA by May of 2012 to deci di ng how
and whet her to regul ate existing power sources, the
exi sting stationary sources.

And third, and I think nost fundanmentally,
there is no precedent, Justice G nsburg, that says that

t he governnment nust regulate the specific industry, the
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specific thing that the plaintiff isolates, in order for
di spl acenent to occur. Rather, Sea Clamers and
M | waukee Il | think make explicit that that's the wong
question. And so long as the nuisance is being
addressed -- and here the nuisance is undoubtedly being
addressed with a panoply of different Federal actions in
t he area of gl obal warm ng, and an executive order that
says that fighting global warm ng is one of the
governnment's highest priorities -- and concrete steps
t aken, such as the 500-page tailoring rule, the
400-page -- the -- the other hundreds of pages that EPA
has done with its experts to appropriately regul ate
greenhouse gas em ssions, as opposed to a Federal conmon
| aw court of action doing sonething ﬁhich woul d frankly
put you all at sea in terns of the conplexity,
econom cs, international nature of the problem

JUSTI CE KAGAN: General, could |I take you
back on that |ast point to another threshold question,
which is the political question doctrine? Because a | ot
of your argunments really sound |like prongs two and three
from Baker v. Carr, but you say that we shouldn't go
there, that we should instead address this matter on
prudenti al standing grounds. But the political question
doctrine actually seens nore natural, given the kinds of

arguments you're making. So why not?
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GENERAL KATYAL: Well, Justice Kagan, |'m
not going to tarry too long on which different way we
should win this case. | think either is an appropriate
way.

(Laughter.)

GENERAL KATYAL: But | think that the
prudential standing doctrine is a bit narrower because
it -- it contenplates a variety of factors, including
the fact that this is a Federal common | aw cause of
action where the Court is fashioning relief in the first
pl ace, as opposed to the political question doctrine
whi ch [ ooks -- | ooks nore to the standardl ess nature of
t he adj udi cati on.

We agree that -- that thé political question
doctrine is an appropriate way to dism ss of this case,
but we think that, |ike Newdow, |ike Kowal ski, this
Court can handle this case on prudential standing first
and recognize that this is an unprecedented action
involving literally the world, and it is not suited for
judicial resolution, and that flows quite naturally from
t he precepts of the prudential standing doctrine.

JUSTICE GINSBURG. It's not an area where

the Court can't go. To take a political question we al

agree on, | think, the courts can't ness with the
I npeachment of a president, just -- but here the Court
35
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does deal with the subject matter all the time. It
reviews decisions that the EPA has made.

GENERAL KATYAL: Justice G nsburg, we quite
agree, and that is why we say that if a statute were --
wer e announced to provi de standards, that that would
provide a way around the political question problemthat
exists in this case.

CHI EF JUSTI CE ROBERTS: Thank you, Ceneral.

General Underwood.

ORAL ARGUMENT OF BARBARA D. UNDERWOOD
ON BEHALF OF THE RESPONDENTS

MS. UNDERWOOD: M. Chief Justice, and may
it please the Court:

This case rests on the Iéngstanding
fundanmental authority of the States to protect their
| and, their natural resources, and their citizens from
air pollution emtted in other States. It rests on
three propositions: One, the interests of the States
are harnmed by gl obal warm ng; two, these defendants, as
the five largest U S. emtters of carbon dioxide, are
significant contributors to it; and, three, these
def endants could take reasonable, cost-effective
nmeasures to reduce their em ssions in a way that would
slow the effects of gl obal warm ng

We will have to prove these propositions,
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and after we do the district court will have to
determ ne whether it can frame an appropriate equitable
i njunction. That's what discovery and trials are for.
But this Court should not close the courthouse door to
this case at the outset. The conmon |aw action for
publ i ¢ nui sance has been around for hundreds of years,
has been adapted by courts to cover new environnent al
threats, and there's no reason why the courts can't do
t he sanme thing here.

The defendants say there are too many
plaintiffs, too nmany potential defendants, and that
adj udi cation of this case will require courts to solve
the entire problem of global warm ng, but that is sinply
not so. \

On the plaintiffs' side, this is about the
States. We are alleging the kind of injury to States
t hat has been traditionally recognized by this Court;
their lands, their citizens, their businesses are being
injured by pollution emtted in other States.

JUSTI CE Gl NSBURG. General Underwood, the --
the relief that you're seeking, asking a court to set
standards for em ssions, sounds |like the kind of thing
t hat EPA does. | nean, Congress set up the EPA to
promul gate standards for em ssions, and now what -- the

relief you' re seeking seens to nme to set up a district
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j udge, who does not have the resources, the expertise,
as a kind of super EPA

MS. UNDERWOOD: It's not as a super EPA.
It's sonething nmuch smaller. It's a different question.
Interstate pollution disputes have historically been
entrusted to the courts, including the determ nation of
how much is unreasonable, which is --

JUSTI CE GINSBURG. But if we just
concentrate on | think the relief you want, you say:
District court, if we pass everything el se, you set
em ssions standards, you put a cap imediately, you set
a cap, and then annually you require further reductions.
Wel |, that just sounds to ne |ike what EPA does when it
sets em ssion standards. \

MS. UNDERWOOD: Well, it's also |Iike what
the Court did in Tennessee Copper. That is to say, this
case doesn't ask the Court to decide how much, contrary
to what Petitioners suggest, to decide how nuch em ssion
reduction is required to solve the whol e probl em of
gl obal warm ng and then allocate a portion to these
def endants. It asks the Court to do sonmething sinpler,
and that is to decide whether these defendants can take
reasonabl e cost-effective measures that would help to
slow t he pace of global warm ng. So --

JUSTI CE ALITO. How does a district judge
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deci de what is reasonable and cost-effective? There are
considerations -- this is not a situation in which the
em ssion of greenhouse gases can be totally prohibited.

MS. UNDERWOOD: Correct.

JUSTICE ALITO  There are other -- there are
countervailing interests. So how does the court -- how
can a district court balance those interests?

MS. UNDERWOOD: Well, | would say two things
about that. One, it was also true in Tennessee Copper
that it was not the case that the sulfur em ssions could
be elimnated or that the plant was to be put out of
busi ness. The Court in that case ordered a reduction of
sulfur, a quite specific reduction of sulfur em ssions
I n one season and nore in another seéson. And how
does --

JUSTI CE ALITO. But do you seriously argue
this isn't -- this isn't orders of nmagnitude nore
conplicated than that case?

MS. UNDERWOOD: It's sonewhat nore -- it's
|l arger. | don't know if it's nore conplicated. The way
a court would do that is presumably the way it did it in
Tennessee Copper. That is, there could be expert
testinmony, there could also be evidence about whether --
what other emtters are doing, what they do that is

feasi bl e and cost-effective to reduce their eni ssions.
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I n Tennessee Copper, one of the defendants settled, and
t he other was subject to an order, and it would have
been available to the Court to |look to what the settling
defendant did for sonme indication of what the
nonsettling defendant m ght well be ordered to do. So
there is evidence available fromwhich a court could
concl ude what is reasonabl e.

CHI EF JUSTI CE ROBERTS: What -- what is the
-- what factors go into the cost-benefit analysis that
woul d have to be undertaken to decide what |evel of
em ssions are reasonable in light of the threat of
gl obal -- gl obal warm ng?

MS. UNDERWOOD: The avail abl e technol ogy,

t he cost of that technology -- \

CHI EF JUSTI CE ROBERTS: Oobviously the
greatest benefit to reduce gl obal warm ng woul d be, of
course, to shut down the power plants, right?

MS. UNDERWOOD: Well, we haven't asked for
t hat and nobody suggests that that would be appropriate.
It's not, any nore than it was in Tennessee Copper.

CHI EF JUSTI CE ROBERTS: Because -- right.
But | nean, across the econony, the whole probl em of
dealing with gl obal warmng is that there are costs and
benefits on both sides, and you have to determ ne how

much you want to readjust the world econony to address
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gl obal warm ng, and | think that's a pretty big burden
to post -- to inpose on a district court judge.

MS. UNDERWOOD: Well, it's also a burden
that the plaintiffs would have to bear. That is to say,
we have alleged, and are entitled to try to prove -- and

we mght fail; that would be for the district judge to

determne -- that "the defendants have available to them
practical, feasible" -- I'"'mreading fromthe
conplaint -- "and econom cally viable options for

reduci ng carbon di oxi de em ssions w thout significantly
i ncreasing the cost of electricity to their custoners,

I ncl udi ng changing fuels, inproving efficiency, and
altering” --

CHI EF JUSTI CE ROBERTS: QE're dealing with
an electric grid that connects |I don't know how vast an
area, but certainly a vast area here. And the fact that
t hey can reduce their em ssions in a way that doesn't

af fect their custoners is based on the fact that other

power plants that are part of the grid will serve part
of those -- will serve the custoners' needs to sone
extent.

MS. UNDERWOOD: It nmay or may not be based
on this. These are facts that can be proven or not
proven at trial.

JUSTI CE KAGAN: But, General, they're
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usually facts that are determ ned by an adm nistrative
agency. | nean, even just reading that part of your
conplaint, it sounds |ike the paradigmatic thing that
adm ni strative agencies do rather than courts.

MS. UNDERWOOD: But if there were no agency
and if there were no Clean Air Act and sonebody was
shooting poison into the air in a way that injured
people in another State, the States would have the --

JUSTI CE KAGAN: But if there were no and if
there were no, we would be living in a different world.
There is an admi nistrative agency and there is a Cl ean
Air Act.

MS. UNDERWOOD: But those -- those are
questi ons about what has been caIIed\the merits or
di spl acenent. The question of Article Il1l standing, the
question of justiciability, the question of political
question, those are the sane questions whether there's
an agency or not.

JUSTI CE KENNEDY: We can concede that, but
we still have the displacenment argunment --

MS. UNDERWOOD:  Yes.

JUSTI CE KENNEDY -- in front of us, and I
t hought that's what we were addressing.

MS. UNDERWOOD: We can tal k about the

di spl acenent argunent. | just wanted to be sure that --
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| understood the question of standards to be a question
addressed to the political question point. And even if
it mght be desirable to have an agency set standards,
It is not sonething that is beyond the power of a court
to do.

JUSTI CE BREYER: Can the courts set a tax?

JUSTI CE Gl NSBURG. The agency -- the agency
is engaged in that, in it right now, and that's another
facet of this case, the potential for conflict. The
EPA, after acting for a while, has now agreed that it
does have authority to classify this as a pollutant and
It has taken the first steps.

One argunment that the EPA -- that the United
States is presenting is the way agenéies go about this
is increnentally, so they're starting with notor
vehi cl es and then maybe they will go to new sources, and
then they' Il get to maybe where you are. But you want
the Court to start with the existing sources, to set
limts that may be in conflict with what an existing
agency i s doing.

Do we ignore the fact that the EPA is there
and that it is regulating in this area?

MS. UNDERWOOD: No, we do not ignore that.
This is a very peculiar nonent in tinme for this case to

arrive in this Court, because what is offered as
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di splacing is sonething that is said to be inmm nent, not
sonmet hing that actually exists, and sonmething that is

i mm nent may never happen. It was, of course, for that

reason that | believe the United States suggested a GBR
and we suggested that the case be dism ssed so that the
| ower courts could deal with the unfol ding events as

t hey occur.

But the case is here now, and there is no
Federal statute or regulation that currently regul ates
the em ssion of greenhouse gases by existing unnodified
power plants, like the ones operated by the defendants.
And the Clean Air Act works very differently fromthe
Cl ean Water Act. It did not put in place a permt
system for all em ssions when it mas\enacted in 1970.
Unli ke the Clean Water Act 2 years later, which forbids
all discharges until they're authorized by pernmt, the
Clean Air Act doesn't regulate anything until the EPA
makes findings and i nposes restrictions.

CHI EF JUSTI CE ROBERTS: | -- | suppose there
were reasons that Congress adopted that approach, and
your suit would override those determ nations.

MS. UNDERWOOD: No, our suit is consistent
with those determinations. That is to say, the design
of the statute |eaves preexisting law in place until EPA
steps in.
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If the Clean Air Act were thought to
di spl ace the common | aw before any regul ati on occurred,
that would nmean the i medi ate effect of this
antipollution law in 1970 was to reduce pollution
control because --

CHI EF JUSTI CE ROBERTS: How nmuch -- how nuch
regul ati on do you need before you would admt that there
is displacenent? 1Is it -- is it a preenption analysis
that you're adopting or a displacenent anal ysis?

MS. UNDERWOOD: It's a displacenent
analysis. | believe it's a displacenent analysis.

What -- what we start fromis that the States have a
historic right to go to court under the Federal common

| aw and that to -- to -- to deal mﬂtﬁ t he probl em of

i nterstate pollution, and that that was a prom se that

t hey obtained, the Federal renmedy, in exchange for the
surrender of sovereignty in joining the Union. So there
has to be -- there's a strong Federal interest in there
bei ng a Federal renedy.

Now, when the Clean Air Act was -- was
passed, wi thout any regulations, if it displaced the
Federal common | aw, there would be no Federal | aw
applicable at all, because the Federal common | aw woul d
be di splaced and there would be no Federal regulatory

| aw. The States would have recourse at that point to
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State common | aw, as has been suggested. That would be
available still.

But this Court has said repeatedly, and it's
correct, that there is a strong Federal interest in
regulating this subject matter of interstate pollution
with Federal |aw. Federal conmmon law is the default
position, and when sonme -- when -- when Congress and the
agency act to displace Federal |aw and put in place --
to di splace Federal common | aw and put in place Federal
regul atory law, that's when the displacenment occurs. So
when - -

CHI EF JUSTI CE ROBERTS: What is -- what is
your test for displacenment? When do we tell whether
there's displacenent or not? Has thére been sone
di spl acenent in this case but just not total
di spl acenent or --

MS. UNDERWOOD: There's been displacenent as
to autonmobiles. The EPA nade a considered judgnment
about em ssions of carbon dioxide with respect to |ight
not or vehicles. The EPA has made no judgnment with
respect to stationary sources.

JUSTI CE KAGAN: What if the EPA nade a
judgment, but it just was not the judgnment that you
i ked? Suppose that the EPA said: W' ve |ooked at

stationary sources; we're not going to regulate. Wuld
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t hat di spl ace?

MS. UNDERWOOD: | think if it were a
judgment that the amount of carbon di oxi de eni ssion from
stationary sources that was currently happeni ng was
the -- was the correct amount, that would displace. |If
the --

CHI EF JUSTI CE ROBERTS: That sounds like --
t hat sounds like preenption to ne and not displacenent,
or at |east preenption with another |abel.

MS. UNDERWOOD: Well, of course, there are
some simlarities between the two. |In each case we're
t al ki ng about whether Federal -- whether one | aw
substitutes for another, whether one | aw ousts another.

CHI EF JUSTI CE ROBERTS: ﬁEII, maybe you can
tell me in what -- to what extent displacenent is
different frompreenption. Tell me in this area you're
goi ng to have displacenent but not preenption. O |
guess it's the other way around, in which there's going
to be preenption but not -- well, what's the difference?

You said in response to Justice Kagan that
if they' ve nade a considered decision that this is the
amount and no ot her amount higher or |lower, then there
woul d be di splacenment. |In what way is that different
from preenption?

MS. UNDERWOOD: Well, the difference isn't
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on that front. The difference is that with respect to
preenption Congress has to decide that it does -- that
it wishes to override State | aw expressly. Here what
we're tal king about is sinply whether Congress or the
agency has acted. It's a little different. They don't
have to have in nm nd Federal common |law. They sinply
have to act in a way that over -- that -- that
substitutes for Federal common | aw, because the proni se
of the republic really for the States was that the
States would have a Federal |aw applicable to their
i nterstate pollution disputes, and until --

JUSTI CE SCALIA: Well, | don't think --

MS. UNDERWOOD: -- there's a new one, they
have the ol d one. \

JUSTI CE SCALIA: | don't think that they
have to have in nmnd State |aw for preenption, either.
If indeed the State | aw just positively conflicts with a

Federal statute, it doesn't matter whether Congress had

State law in mnd, does it? | don't know --

MS. UNDERWOOD: No, but -- perhaps not. But
we -- we tal k about, though, whether there was intent --
that -- that preenption is ultimtely a matter of

congressional intent and whet her Congress intended
and -- and preenption should not be lightly inferred.

It's probably the case that preenption should be harder
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to find in a close case.

JUSTI CE SCALI A: But you haven't told us
how. It -- it -- it's certainly not harder to find
because for preenption you require congressional intent,
whereas here -- whereas for displacenent you don't.
That's not the -- that's not the difference. \What --
what is the difference?

MS. UNDERWOOD: Well, | think in this
context they probably work pretty simlarly. | would
just say that in each case the question is, what is
the -- what does the new |aw do with respect to the | aw
that it is said to replace? And --

CHI EF JUSTI CE ROBERTS: | think you' re right
t hat under your theory they operate 5retty simlarly and
| thought the whole point of MIwaukee v. Illinois was
that they are two very distinct propositions.

MS. UNDERWOOD: Well, they have different
reasons for existing, that's certainly what M| waukee v.
I[1linois said. That doesn't nean they have to in every
i nstance operate differently. The point of preenption
i s about the Federal -State bal ance, and di splacenment is
sinply -- is about separation of powers and the
i nteraction of various agencies within the Federal
Governnment. |t shouldn't be surprising --

JUSTI CE G NSBURG. Your point is that EPA,
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unl ess and until EPA gets to the point of setting
standards for existing sources, the court can be side by
side with the agency; we know that the agency is

begi nning, it starts with |Iight nmotor vehicles, and then
it's moving forward. But you say as |long as the EPA
hasn't gotten to stationary sources, the court can be
conducting a simlar function with -- one of many
differences is that if the EPA is setting the standards
they will set -- they will do it through notice and
comment, everybody will be able to put in a subm ssion;
but the court substituting for the EPA, how does the
court replicate that notice and comment process?

MS. UNDERWOOD: Well, you say the court
substituting for the EPA. It would Be t he EPA
substituting for the court. That is, the default, the
begi nni ng position before there was |egislation, before
t here was an agency, was a connon | aw renedy.

JUSTI CE GI NSBURG: But now there is an
agency, and we know that it operates in a certain way,

t hrough notice and comment rul emaki ng.

MS. UNDERWOOD: | --

JUSTI CE GI NSBURG. And here is the court and
how does it operate to get to those standards?

MS. UNDERWOOD: Well, TVA suggests that

there's an inexorable march, that there's a regul atory

50
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

program underway. But what they point to is an
agreenent by EPA to begin considering whether to

regul ate new and existing power plants. That can't be
enough. The Federal commpn | aw exists for the purpose
of giving States a renedy for interstate pollution, and
if it's displaced when -- when the EPA begins thinking
about it, then EPA could think about it for a long tine.
They' ve said when they hope to conplete this rul emaking,
but it is not unconmmon for delays to -- to enter into
such processes, and it could be a long tine before EPA
actually arrives at a judgnment. A |ot can happen to
delay or derail the fulfillnment of a prom se.

JUSTI CE KAGAN: Ceneral, do you think that
you have a Federal common | aw cause 6f action agai nst
anybody in the world? Your briefs talk a | ot about how
these are the five | argest em ssions producers, but |
saw nothing in your theory tolimt it to those five.

Is there something that you think limts it to |arge

em ssions producers rather than anybody in the world?

MS.  UNDERWOOD: Yes. I think limtations, a
l[imtation to substantial sources -- and |I'lIl talk in a
m nut e about what that m ght nmean -- cones fromthe

Rest atement definition, fromgarden variety State cases
about -- involving nuisance, and al so perhaps fromthe

requi rements of standing itself.
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This case asks the Court to recognize that
the States can sue the largest emtters of carbon
di oxi de. These defendants produce 650 mllion tons a
year or 10 percent of U S. em ssions, and individually
t hey produce anmounts ranging from1l to 3 and a half
percent of U.S. em ssions. There is no other conpany
t hat conmes cl ose except perhaps for a handful of the
next | argest power conpanies.

JUSTI CE SCALIA: You're -- you're | unping
them all together. Suppose you |unp together all the
cows in the country. Wuld -- would that allow you to
sue all those farmers? | nean, don't you have to do it
def endant by defendant ?

MS. UNDERWOOD: Courts sdnetines - -

JUSTI CE SCALI A: Cow by cow, or at |east
farm by farnf

MS. UNDERWOOD: Courts sometines aggregate
joint contributors to pollution, particularly where the
remedy that's sought is injunctive relief. |If this were
a damage action there would be a different problem of
al l ocating to each individual defendant. But the relief
that's sought here is the sanme injunction.

JUSTI CE SCALI A:  So you can |lunp everybody
together, so you can lunp together all the people in the

United States --
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MS. UNDERWOOD: Well --

JUSTI CE SCALI A: -- who breathe, | suppose.
MS. UNDERWOOD: No. | think that breathers
are not really -- for one thing, they don't even really

contri bute carbon dioxi de because they absorb as well as

-- as exhale it. For another thing, there's no way that
breathing --

JUSTI CE SCALIA: Al right. Al -- all
homes - -

MS. UNDERWOOD: -- could be found

unr easonabl e.

JUSTI CE SCALIA: -- all hones that -- that
emt carbon dioxide in their -- in their heating
syst ens.

MS.  UNDERWOOD: No, we're talking --

JUSTI CE SCALI A: The whol e country, and you
|l ump them all together, and --

MS.  UNDERWOOD: No.

JUSTI CE SCALIA: -- you say that, you know,
t hat equals 10 percent or whatever. Does that give you
a basis?

MS. UNDERWOOD: It is not necessary to
aggregate to have these five defendants stand apart from
everybody el se.

JUSTI CE SCALI A: Well, then don't give us a
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10 percent figure.

MS.  UNDERWOOD: I --

JUSTI CE SCALIA: G ve us the, you know, the
maxi mum figure for a single one of them

MS. UNDERWOOD: 3 1/2 percent of U S
em ssi ons.

CHI EF JUSTI CE ROBERTS: Well, why do you
stop at U.S. em ssions? What percentage of worl dw de
em ssions, every one of which I assunme harns your
clients, do these five power plants represent?
Infinitesimal, right?

MS. UNDERWOOD: Not infinitesimal, actually.
| believe that U. S. enm ssions are a quarter of world
em ssions, so you would divide these\nunbers by four
approxi mately.

CHI EF JUSTI CE ROBERTS: From power plants or
total em ssions?

MS. UNDERWOOD: Total em ssions. And --

JUSTICE ALITO And anybody who is a
substantial contributor could be sued?

MS. UNDERWOOD: Yes. And in terns of
determ ning what -- who is a substantial contri butor,
there are -- because | do think that at sone point a
conpany's em ssions or a cow s would be too small to

give rise to a standing or -- to either standing or a
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nui sance claim and there are various ways to draw the
lines. It's a famliar task for common | aw courts to
deci de how nuch is substantial, too. But for an
exanple, if the cut-off were producers of 100,000 tons
per year, as in the EPA tailoring rule for new sources,
just to take an exanmple, then according to EPA's own
technical data there would be at nobst a few thousand
potential defendants.

CHI EF JUSTI CE ROBERTS: Do you agree --
General Katyal began his argunment in fairly dramatic
fashi on by saying we've never in 222 years had a case
where the relief, the damages and the relief sought,
were as broad as they are here. Do you have anything to
rebut his proposition? Any case mhefe it has been as
broad as it is here?

MS. UNDERWOOD: Well, of course it depends
on what you call broad. There are -- there are many
cases, small cases involving an attenpt to limt
di scharges by conpani es.

CHI EF JUSTI CE ROBERTS: What's your best --
what's your candi date to rebut his proposition?

MS. UNDERWOOD: Wel | --

CHI EF JUSTI CE ROBERTS: A broader case with
respect to the infliction of damage and the need for

relief.
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