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PROCEEDI NGS
(11: 11 a. m)
CHI EF JUSTI CE ROBERTS: We will hear
argunent next in Case 10-114, Fox v. Vice.
M . Rosenkranz.
ORAL ARGUMENT OF E. JOSHUA ROSENKRANZ
ON BEHALF OF THE PETI TI ONER
MR. ROSENKRANZ: Thank you, M. Chief
Justice, and may it please the Court:
M. Fox has rock-solid | egal clains against
a police chief based upon facts that were strong enough
to send that police chief to prison. Yet he's been
ordered to pay all of the attorney's fees for an entire
2-year course of a litigation becausé his | awers
deci ded to plead and then drop a single Federal theory.
That award is wong and it's not what Congress i ntended.
Congress wanted to protect defendants fromthe |ying or

the vexatious plaintiff who shouldn't be in court at

all.

JUSTI CE KENNEDY: Did we take the case on
t he assunption -- your -- your predecessor and you may
di sagree -- but did we take the case on the assunption

that this was a frivol ous cause of action?
MR. ROSENKRANZ: Your Honor, the Court took

t he case on the assunption that the | egal theory was

3
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frivolous, but that the underlying cause of action,
which is to say the operative facts, were neritorious;
and in fact they are neritorious. They are going to
trial in 2 weeks. And so this is a wongdoing def endant
agai nst whom was pled a | egal theory that we now assune
was frivol ous.

JUSTI CE SCALIA: Well, wait. | nean, ny
goodness. You could say the sane underlying facts
justify, you know, a suit for -- for libel, and also
justify a much -- a nmuch greater suit. |I'mnot sure
that we ook to sinply the underlying facts. W |ook to
what kind of liability was sought to be inposed upon the
defendant. That's what determ nes how nuch noney the
defendant is willing to pay for his famyer, and how nuch
he has to expend in defending.

MR. ROSENKRANZ:  Your Honor, in this case
the liability was far greater for the State court clains
than for the 1983 clainms. But Congress was concerned --

JUSTI CE KENNEDY: Well, that's not quite
right. To the extent they overl apped, even on the
theory the Federal clainms were presented, the plaintiff
bel ow was seeking attorney's fees --

MR. ROSENKRANZ: Yes, Your Honor.

JUSTI CE KENNEDY: -- under 1983.

MR. ROSENKRANZ: That was - -

4
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JUSTI CE KENNEDY: So the city's liability
woul d be greater.

MR. ROSENKRANZ: That was one increnental
increase. But the liability in this case on the
constitutional claimwas for, and the reason it was
found to be frivolous, was that he was seeking liability
on a constitutional claimfor being deprived of his
right to run for office when in fact he won the office.
The intentional infliction of enotional distress, the
reputati onal harm was far greater

JUSTI CE GI NSBURG:. M. Rosenkranz, you knew
t hat, though, from day one. This case is brought in
State court, it's renoved to Federal court. Utimtely
the plaintiff says: | recognize thaf as a matter of |aw
my 1983 claimis no good. But the plaintiff didn't say
that until 18 nonths after the -- the transfer. So
doesn't the plaintiff have sonme responsibility for
running up all these costs in the Federal -- burdening
t he Federal court, having discovery in Federal court,
I nstead of sayi ng when defendant renoved the case --
ei ther dropping the Federal claimor conceding at that
point that it had no nmerit so it's only the State
cl ai nms.

| mean, doesn't -- doesn't the plaintiff

bear responsibility for keeping that case in Federal

5
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court for 18 nonths?

MR. ROSENKRANZ: The answer is parti al
responsibility, yes, Your Honor. But let's -- and I
t hi nk Your Honor is correct to be |ooking at the
burdens. The burdens of the discovery were all the
sane. It was the sane nucl eus of operative facts. Now,
If this was indeed frivolous frominception, the
def endants could easily have filed a notion to di sm ss.
It should have taken no tinme at all. And if there was
i ncrenental increase in discovery with respect to the
Federal clains, then the defendants have only thensel ves
to blame for not having noved to dism ss early on

JUSTICE ALITO Wat if M. Fox had filed
two -- two actions, the Federal claiﬁlin Federal court,
the State clainms in State court? Now, the Federal claim
is handled in the same way that it was here. 1It's found
to be frivolous. Wuld not the defendants be entitled
to all of the tinme that they spent preparing for the
Federal court case?

MR. ROSENKRANZ: And they're sinmnultaneous,
si mul taneous, Your Honor? | -- that's a nuch harder
question. | think the answer would be yes, they woul d
be entitled at |least to those increnental increases in
the burden, but if -- if they' re doing discovery on both

cases, they can't say: Oh, well this is the -- all of

6
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t he di scovery was Federal discovery, none of it was
State discovery, when they were on the sane facts.

It's the increnmental burden when you've got
these, these intertw ned --

JUSTICE ALITG  You're proceeding on the

assumption which I -- 1 think is certainly, based on
what | know of the record, true here, that the State
claims are far fromfrivol ous. But howis -- let's take

anot her case, where it isn't clear whether the State
claims are any nore neritorious than the Federal claim
Then how is the Federal judge supposed to handle the --
the calculation of attorney's fees in the separate
Federal suit?

MR. ROSENKRANZ:  So, youf Honor, we're still
operating on the hypothetical that they're separate
cases --

JUSTICE ALITO  Yes. Yes.

MR. ROSENKRANZ: -- not intertw ned?
Because ny answer m ght be different.

JUSTICE ALITO Well, the facts are -- the
facts are intertwi ned, but they're two separate cases.

MR. ROSENKRANZ: Yes.

JUSTI CE ALITO  You have clainms of unknown
merit in State court; you have a frivolous claimin

Federal court.

7
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MR. ROSENKRANZ: My answer to that
hypot hetical is the sane as our point two, that if there
is -- if there are fees to be awarded at all, they have
to be fees that are tethered to the rationale for there
being a right to attorney's fees in the first place,
whi ch is what was the incremental burden of the Federal,
of the Federal lawsuit? And a judge would say --

JUSTI CE SCALI A:  So how do you cal cul ate
that? | nean that -- that's what the question was.

MR. ROSENKRANZ: Well, Your Honor, it would
be very easy in this case. What you do is you | ook for
entries or ask the defendant to conme forward with
entries that say this was specific to the Federal
| awsuit; | had to -- | had to file a\renoval notice, |
had to litigate over --

CHI EF JUSTI CE ROBERTS: That's an incredible
burden to i npose on the district court. [It's hard
enough for clients to read through these billing records
and figure out what's valid and what's not, but to ask
the district court to then go through and |ook at it,
and see -- and maybe it doesn't say, you know, "1983

suit," "State suit.” Mybe it's just an entry. And
t hen you've got to go through entry by entry and say
well, now, was that for the 1983 action or was that for

the State court action?

8
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MR. ROSENKRANZ: Your Honor --

CHI EF JUSTI CE ROBERTS: And that seens --
just -- sorry, | don't nean to drone on, but that seens
to me to be an especially odd burden to inpose when
you're dealing with an area where there is a heavy dose
of discretion to the district court in the first place.

MR. ROSENKRANZ: So, Your Honor, let nme then
start -- nove back to our overarching point, which is
that these are the sorts of increnmental burdens that are
trivial, if they exist at all, and that shouldn't be
awarded attorney's fees at all.

CHI EF JUSTI CE ROBERTS: Well, maybe in your
case, but there's no reason to suppose there won't be
cases where the things are flipped, énd t he Feder al
claim perhaps frivolous for a |l egal reason rather than
a factual one, is the dom nant driving force in the
litigation and you' ve tagged on a few other State
cl ai nms.

MR. ROSENKRANZ: Your Honor, that's a key
point in our presentation. It actually doesn't matter
whether it's flipped or not. The factual foundations
are the same, by definition, for all of the |egal
t heories, so the factual --

JUSTI CE G NSBURG M. Rosenkranz, there --

there are distinct differences in the 1983 suit because,

9
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first, the plaintiff has to show defendant acted under
cover of State law -- that's not going to be necessary
in the suit for extortion or defamation -- has to show
that Vice was an official policymaker for the city.
Those are discrete issues that relate to the 1983 claim
but have nothing to do with the extortion/defamation
claim

MR. ROSENKRANZ: | ndeed, Your Honor, and so
|l et me answer that question in two ways. First is, if
t he defendants see a conplaint, a 1983 theory, that is
flawed at the inception, they have no business incurring
costs with respect to color of State | aw or policymaker
or not. They should nove to dism ss on the theory that
is presented on the face of the conp{aint.

CHI EF JUSTI CE ROBERTS: But that's a pretty
audacious claim that you filed such a frivolous cause
of action that they shouldn't have wasted so nuch tine
responding to it.

MR. ROSENKRANZ: No, no, Your Honor. My
point is --

CHI EF JUSTI CE ROBERTS: That's a | ot of
chut zpah.

MR. ROSENKRANZ: You Honor, that's their
point. They're saying it was frivolous on the face of

the conmplaint. Well, if it was frivolous on the face

10
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frominception, they should have noved to dism ss from
I nception.

CHI EF JUSTI CE ROBERTS: And you shoul dn't
have filed it.

(Laughter.)

MR. ROSENKRANZ: | understand the argunent,
Your Honor, but the Seventh Circuit has a very good
opinion that's cited in the brief that explains that
when the defendants are just racking up fees on a claim
that they claimis frivolous, that they could have filed
a notion to dism ss on, they shouldn't be racking up
fees on that claim

JUSTI CE SOTOVAYOR: Counsel, can |
under st and what | egal anal ysis you'ré proposi ng? Your
bl ue brief seens to suggest, as does your argunment a few
m nutes ago, that you want the Sixth Circuit's rule,
which is the only circuit that applies this rule, that
says when the facts are identical and intertw ned, the
def endant gets no fees.

MR. ROSENKRANZ:  Your Honor --

JUSTI CE SOTOVAYOR: All of the other
circuits, as far as | can tell, don't go to that
extreme. They say sonething closer to what you started
with, and your yellow brief suggests, is a but-for

cause: The defendant is entitled to those costs rel ated

11
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to the defense of the frivolous claim Which of the two
t heories are you advocating?

And then a separate question, of what
standard of review should be inposed in those situations
in which the activities are so intertwi ned, but there is
still a core essence of defense of the Federal claim
which is some of the hypotheticals ny coll eagues --

MR. ROSENKRANZ: Yes, Your Honor. Let me

begin by --

JUSTI CE SOTOVAYOR: -- assune.

MR. ROSENKRANZ: -- correcting the pren se,
if I may, Your Honor. The Sixth Circuit is an outlier,

but the Sixth Circuit is an outlier because it says if
you have got a lawsuit with rel ated énd conpletely
unrelated clainms, no fees at all. The majority rule,
the clear majority rule, is the rule that says no fees
at all when you' ve got intertwined clains. That is the
Sixth -- which also has that other piece -- the Second,
the Ninth, and the Eleventh. And that is the rule --
that is the primary rule that we are advocating: No
fees if they're intertw ned, because the burdens of
denonstrating that a legal theory is frivolous are
m nimal. But we have a backup --

JUSTI CE SOTOVAYOR: But there are difference

-- are differences in how we read those other circuits,

12
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but 1'l1 accept your proposition.

MR. ROSENKRANZ: And, Your Honor, | would
encourage the Court to look at the -- at the Schwartz
treatise, which says what |'ve just articulated is the
clear mpjority rule, not just anmong the circuits, but in
the district courts, where circuits haven't weighed in.

CHI EF JUSTI CE ROBERTS: Can | clarify what
you nean by "conpletely intertwined"? You nean there is
no increnmental work just on the Federal action?

MR. ROSENKRANZ: No, Your Honor. \hat |
mean by "conpletely intertwined" is that they arise from
t he sanme core of operative facts.

CH EF JUSTI CE ROBERTS: So you -- you're
| ooking for fees -- your first argunént -- even though
they can identify fees that were incurred solely on
def ending the frivol ous cause of action?

MR. ROSENKRANZ: |'m | ooking to bl ock fees
even though they can, and the reason is Congress was
concerned about burdensone litigation, not about m nor,
trivial increases in litigation to utter three sentences
about a legal claimand then say --

CHI EF JUSTI CE ROBERTS: All right. That's
an easier case. \Wiat if it's 20 percent spent on the
Federal action? Do you still conpletely intertw ne?

MR. ROSENKRANZ: Your Honor, the prem se

13
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here is that the Federal action is conpletely frivol ous.
There shouldn't be 20 percent spent on the Federal
action if they're all -- if they're all intertwined, if
it's frivolous on its face.

CHI EF JUSTI CE ROBERTS: What if it's not
conpletely frivolous, but frivolous enough to satisfy a
demand for fees? What if it does take them you know,
40 hours to prepare the motion to dismss it as
frivolous? Do they get those 40 hours?

MR. ROSENKRANZ:  Your Honor, | guess |'m
havi ng troubl e accepting the prem se. It shouldn't take
40 hours to tell a court, here's the claimand here's a
string cite of 17 cases that say it's w ong.

But et nme then nove to fhe --

CHI EF JUSTI CE ROBERTS: Well, you've got to
find the 17 cases.

MR. ROSENKRANZ: Sure, but if it takes 40
hours to do it, then it's probably not frivol ous.

But et nme nove into the --

CHI EF JUSTI CE ROBERTS: You've got to | ook
carefully at the facts. They assume good faith on the
part of their adversary that would not file a frivol ous
claim The idea that it's going to be able to --
they're going to look at it and say, this is frivol ous,

file a mtion in Federal court, | think that's a --

14
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doesn't reflect an adequate -- doesn't reflect a
realistic understanding of Federal litigation.
MR. ROSENKRANZ: | understand, Your Honor.

Let me just nmake one other point about our first rule,
and then nove to the second rule.

The point that was made earlier, that Your
Honor made, M. Chief Justice, earlier about the burden
on the Court is yet another reason why we shoul dn't open
up this new avenue of ancillary fee litigation. Wen
it's just that increnental burden, we now have not just
the burden of a frivolous claim but the burden of
courts addressing attorney's fees applications and
the -- on the frivolous claim and the burden of the
courts now of defendants playing the\ganes of
wi t hhol di ng notions to dism ss that should have been
brought earlier --

JUSTI CE KENNEDY: And | don't want to have
you adopt this phrase, but just to clarify, are you
saying that it's a but-for test, that you get only those
fees for tinme that was -- that would not have been
i ncurred but for the frivol ous clainf

MR. ROSENKRANZ: So |et nme nove now to the
second argunent, Your Honor, and the answer to that is
yes. |If there are going to be fees at all, the fees

should be tied to the basis on which Congress is

15
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al l owi ng defendants to get fees, and that is defendants
are suffering extra burdens; we want to protect them
fromthose burdens.

If that is the rationale, as everyone
agrees, then the only fees that should be covered are
fees that would not have been incurred but for the
exi stence of the Federal claim and that is, to the
Chi ef Justice's question, actually not that hard to
denonstrate. |If plaintiffs keep good, accurate records
and they know that they're going to be seeking or may
wel |l be seeking fees on the Federal claim identify the
few docunents that are really --

CHI EF JUSTI CE ROBERTS: No, that's not how
it works. You say they know they're\going to be seeking
claims. They don't know in advance, this is going to be
a frivolous claim the discovery is going to be
conpletely overlapping or it's not going to be
overl apping. And nost |awyers do not keep detailed
accurate billing records. That's just an underlying
reality.

So | do think it's a significant burden on
the district court to say, go back and read these --
read these billing sheets, figure out which is which,
presumably have litigation over it. Soneone is going to

file a motion for these fees; the other person is going

16
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to say, no, no, it shouldn't be 20,000, it should be
15, 000. And our precedent in this area gives a huge
amount of discretion to the district courts, just
reasonabl eness. And it seens to ne you're buying into a
|l ot of litigation to decide whether it's 20,000 or
15, 000.

MR. ROSENKRANZ: Which is one of ny reasons
for our underlying --

CHI EF JUSTI CE ROBERTS: | understand you go
back to the first point.

MR. ROSENKRANZ: But, Your Honor, let ne --
l et me just explain how !l think this works. First of
all, a lawer who is -- who has a Federal claim against
himis duty-bound to start keeping tfack of the Federal

| ssues early, just like the plaintiff who is going to

seek fees is as well. But it isn't that hard, because
the vast mpjority -- in an intertwi ned case like this,
the vast majority of expenditures will be overlapping

expenditures. All of the discovery, or nost of it, wll
be overl appi ng.

And the | awer does have the obligation,
then, to say if there are separate things, it's the
burden on them-- that is, the defense |awer -- to
poi nt out those increnmental burdens that would not have

been i ncurred but for --
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JUSTI CE GINSBURG. I n other words, you're
saying that the |l awer has to keep account of -- now, if
" mgoing to spend tine on "under color of State |aw, " |
have to | abel that and figure the hours for that
separately; simlarly for whether Vice was an official
pol i cymaker, those hours that you are requiring that --
I nstead of saying X nunber of hours for deposition of
Wi tness A you are requiring particularizing the issue?

MR. ROSENKRANZ: Yes, Your Honor, and that's

what Hensl ey says. Hensley says general litigation is
general litigation, and you don't try to parse it out,
but if there are -- in the case of plaintiffs, that

redounds to the benefit of plaintiffs, because the
entire case, all the general Iitigat{on, coul d have
contributed to the ultimte success.

VWhen it cones to the defendants, though, the
general litigation costs could easily or al nost
certainly were incurred in connection with the overal
def ense, and so it namkes perfect sense to say to them
break out the pieces, the docunents that were really
just about the Federal |awsuit.

JUSTI CE KAGAN: And M. Rosenkranz, in this
case what's your understandi ng of the approxi mate
percentage of time that was spent on the Federal issues

that Justice G nshurg was tal king about?
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MR. ROSENKRANZ: M nuscul e, Your Honor, and
let me refer the Court to the suppl enental appendix. If
you | ook, for exanple, on page 30, that's where Vice's
expenditures begin. It goes for 37 pages. There is but
one reference to Federal law. |It's like |ooking for
Wal do, trying to find the theme that they claimwas
dom nating this case, which is on page 38, one
reference. And so | would say it's trivial. And
particularly, then, if we |layer over this the
proposition that the district court --

JUSTI CE KAGAN: So there was no significant
notions practice on these issues? There was no
particul ar discovery on issues of State action and so
forth?

MR. ROSENKRANZ: There was, and there was --
and that was done nostly by the city. So the city was
focused on -- there was notions practice about sone of
the |l egal theories, very little about the one that was
purported to be frivolous. There was quite a bit about
color of State |law, policymaker, which, as | said
earlier, certainly the district court should be --
shoul d be encouraged to ask whet her those should have
been incurred or whether there should have been a notion
first, and then there was the renoval petition, and then

there were the argunments about whether it was frivol ous
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on the basis on which it was renoved.

JUSTICE ALITO. What if the potenti al
liability on the frivolous claimis nuch greater than
the potential liability on the factually interrel ated
non- frivolous clains, and the defense argues that we
spent a |lot of time on -- a lot nore time on these
interrelated factual issues because of our fear of the
greater liability on themthan the frivol ous clainf

MR. ROSENKRANZ: All right. Not this case,
of course, and you know this is a hypothetical. The
answer to that would be, | can imgine a district court
bei ng all owed to carve out an exception where they can
say, well, we hired nuch nore high-powered | awers than
we woul d have ot herw se, and that maé the -- responsible
for an increnmental increase.

JUSTI CE SOTOVAYOR: Counsel, did the -- the
district court here said they're intertw ned cl ai s,
they all relate to the frivolous claim they' re entitled
to full fees. The Fifth Circuit seenmed to do the
but-for test. Are you agreeing with that?

It's -- the language it uses sounds like a
but-for test: "A defendant is only entitled to
attorney's fees for work which can be distinctly traced
to frivolous clainms. W are confident that the district

court can assess the amount of attorney's fees

20
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attributable exclusively to a plaintiff's frivol ous
claims." |Is that correct?

MR. ROSENKRANZ: That is a correct quote, of
course, Your Honor.

JUSTI CE SOTOVAYOR:  You think they
m sapplied that?

MR. ROSENKRANZ: What | woul d say, Your
Honor, is not that they m sapplied it. They uttered one
sentence that was correct. And then --

JUSTI CE SOTOVAYOR:  Two.

MR. ROSENKRANZ: -then --

JUSTI CE SOTOVAYOR: And they joined the
Ninth and the -- and the other circuits that have the
but-for. So it's three places. They said we're not
joining an exclusive fees entitlenent either way, we're
joining what the majority of the circuits are doing.

MR. ROSENKRANZ: Yes, correct. So -- so
they uttered those sentences, those are correct. The --
the Fifth Circuit then applied a series of standards
that bear no relation to the but-for test. The Fifth
Circuit --

JUSTI CE SCALI A: But that's not why we took

the case, to correct the factual application.

MR. ROSENKRANZ: Agreed, Your Honor. I''m
not saying it was a factual m sapplication. |'m saying
21
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every sentence after that is a direct contradiction of
the but-for test. | nean, for one thing, it cannot
possi bly be true that you can apply a but-for test when
no one has ever | ooked at the underlying records. The
district court said it didn't have to.

The Fifth Circuit said that the reason the
district court was correct was because the main focus of
the parties, what they had in their heads, was the
Federal case.

Under a but-for test it doesn't matter what
they had in their heads. It matters whether the work is
wast ed, whether it's transferrable --

JUSTI CE SCALIA: So they nessed up the
application of the but-for test. | fhought t he issue
bef ore us whether -- was going to be whether the but-for
test is a proper test, not whether this particul ar
court, having expressed a proper rule, msapplied it.
don't care about that.

MR. ROSENKRANZ: Your Honor, | -- |
under stand your point. W' re disagreeing about whether
this is sinply a factual m sapplication, which | believe
it was not, or a statement of a series of standards that

when district courts in the Fifth Circuit now apply

t hose standards we'll never get to the but-for test,
because they will always ask, well, what was on their
22
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m nds or what forum-- was the next sentence -- what
forumwas this litigation in? Well, it was in the
Federal forum therefore, they are just Federal fees.

CHI EF JUSTI CE ROBERTS: M. Rosenkranz, |'m
| ooking at the billing sheet, August 14, 2007, 32 hours,
m scel | aneous cost, online research. 1|s that for
Federal or State?

MR. ROSENKRANZ: Your Honor, it's general
research that | would say if the | awers did not specify
that this was for specifically increnmental increase in
the cost of the lawsuit on the Federal theory, then
they've lost the opportunity to try to make that case.

This is not a unique observation in civi
rights litigation. Plaintiffs Iamyefs have to do that
all the tinme. They --

JUSTI CE SCALIA: | don't -- you -- you --
you' ve done this several times in the course of your
argunent, sort of equating, you know, the attorney's
fees for frivolous suits with the nornmal attorney's fees
that the plaintiff gets when the plaintiff is
victorious. |I'mnot sure that we should treat the two
situations about the same, because the plaintiff gets
his attorney's fees whenever the plaintiff w ns,
whenever the plaintiff wins, whereas the defendant gets

t hose fees only when the plaintiff has brought a
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frivol ous suit, which should not have been done, which
I's wongful, which is perhaps sancti onabl e under Rule
11. I'mnot sure that we have to evenhandedly apply the
same kind of rules.

MR. ROSENKRANZ: Your Honor, | actually
bel i eve that the Court should not be evenhandedly
applying the same set of rules, but we reached the
opposite concl usi on about which side gets the benefit of
the burden. It is for plaintiff's benefit, for the nost
part, that this fee shifting provision was in the
statute.

Now, this Court has so drastically narrowed
the range of cases within which a defendant is entitled
to fees, that all we're tal king abouf now i s whet her the
Court is going to open up a new avenue of fee
litigation, and that is not for the frivolous [awsuits
but for the frivolous theory |ayered onto an ot herw se
meritorious lawsuit. If | --

JUSTI CE G NSBURG. M. Rosenkranz, one --
one piece of this you nmust know the answer, under the
Loui si ana | aw we have the extortion, defamation, and
enotional distress going forward in Louisiana courts.
Does Louisiana follow the Anerican rule so that
plaintiff even -- if the plaintiff prevails, there would

be no award of fees?
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MR. ROSENKRANZ: My tine is reserved for
rebuttal, but I will answer the question, Louisiana
follows the Anerican rules, so no fees on the State
court clainms. Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Stancil .

ORAL ARGUMENT OF MARK T. STANCI L

ON BEHALF OF THE RESPONDENTS

MR. STANCIL: M. Chief Justice, and may it
pl ease the Court:

| would like to focus first on the question
of eligibility, but | do want to return |ater to why
Hensl ey supplies the correct analysis for calculating
fee awards. \

Much of Petitioner's eligibility argunent
rests on the notion that frivol ous section 1983 clains
i nposed only nodest or as he described them today,
trivial burdens on defendants. And that's sinply not
the case. As amici who deal with these cases on a daily
basis have confirnmed, inclusion of even a frivol ous
section 1983 claiminposes significant additional
burdens as part of the litigation.

JUSTI CE SOTOMAYOR: So why can't you prove
t hat ?

MR. STANCIL: [I'msorry, Your Honor?
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JUSTI CE SOTOVAYOR: Why can't you prove that
in a but-for situation? Wiy don't you tell nme what
you -- your proposed standard is. As | understand it,
you would say if the Federal claimis frivolous, then
you're entitled to all fees, even if the State | aw
claims overlap and have nerit or potential merit. |
think -- is that your position?

MR. STANCIL: No, Your Honor. | would Iike
toclarify it. W are tal king now about cal cul ati on of
the award, assuming eligibility aside for the nonent.
And I'lIl cone back --

JUSTI CE SOTOVAYOR: Eligibility, it has to
be a frivolous claim that's --

MR. STANCI L: V\here elig{ble, t he standard
I's, as under Hensley, what is the degree of overall
success in proving that these clainms are frivol ous?
Simply put, how nmuch of the action or proceeding to
enforce section 1983 was frivolous? And that's the
standard set forth in section 1988.

Section 1988 does not reference State | aw
claims that may be factually overl apping.

CHI EF JUSTI CE ROBERTS: If the liability
under the State law clains is $100,000 and the liability
under the Federal clainms is the same, and you win on the

Federal claimand you | ose on the State law claim if |
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were the client, | would say your degree of success was
zero. | still have to pay $100, 000.

The fact that you won on one claimbut then
| ost the whole issue -- the whole value on another, |
woul dn't call that a degree of success.

MR. STANCIL: Well, that woul d be sonething
that a district court would take into account as part of
its discretion, and that's exactly the point of Hensley.
Hensl ey says it's hard to pull sone of these hours apart
in the ordinary case.

Now, this is not the ordinary case. | think
that's clear. Here the plaintiff did not even press his
State law clainms in Federal court. Those clainms, the
district court found, were so deeply\buried in the
conplaint that the plaintiffs were not even on notice

that a defense to them was required.

JUSTICE GINSBURG. | don't see how that --
one can say that |ooking at the conplaint. It said
extortion, enotional distress -- where is the conplaint?

Let's ook at it.

MR. STANCIL: It's at pages 37 to 43 of the
j oint appendi x, Your Honor. And | would -- | direct the
Court to page -- specifically to pages 41 and 42 of the
j oi nt appendi Xx.

The only cause of action actually set out
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here with any specificity is section 1983. |If you |ook
at page 41, it says the rights, privileges and

i mmunities afforded by petitioner -- afforded petitioner
by our Constitution and |aws that were viol ated

i ncluded -- include but are not limted to the
following, and then he lists the right to seek public
office, the right to be free fromextortion, the right
to be protected --

JUSTI CE GINSBURG. Right to be free from

extortion.
MR. STANCIL: Yes, Your Honor. And then --
JUSTICE G NSBURG: |Is --
MR. STANCI L: Yes -- no, Your Honor.

That's -- that is what he said his r{ght was deni ed as

part of his rights, privileges and imunities afforded
Petitioner by our Constitution and |aws. He says on the
next page, on page 42, and this is a critical
distinction, and I think this was the prem se of the
district court's finding: He says Petitioner has
suffered and is entitled to recover reasonable suns for
the following itenms of damage as a direct result of
actions of defendants; and that's where he |ists past
and present -- past, present, and future enotional

di stress, enbarrassnent, humliation, reputation,

punitive damages, and other relief, and other damages to
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be proven at the trial of this matter.

JUSTI CE KENNEDY: Well, I'm-- |'m not
famliar with Louisiana standards of pleading.

Afforded -- under 16 at page 41, the rights, privileges
and immunities afforded Petitioner by our Constitution,
Federal, and | aws, State and Federal.

MR. STANCIL: Well, Your Honor --

JUSTI CE KENNEDY: It would seemto ne
readi ng the conplaint would permt that.

MR. STANCIL: | think that would be --

JUSTI CE KENNEDY: | -- | don't know what
degree of specificity is required.

MR. STANCIL: Well, | think that would be
nore than generous under the -- in tﬁe context, and then
you woul d do what the district court said and | ook how
the parties acted fromthis point forward. And the
district court found that the defendants, that these
claims were not sufficient reply pled -- this is on
pages, | believe, 20 -- pardon nme, 32 and 33 of the
petition appendix: "Plaintiff made certain allegations”
-- this is the district court -- "that could be
characterized as State law tort |aw clainms, but
Plaintiff did not plead -- did not make these
al |l egati ons separate fromthe section 1983" --

JUSTI CE GINSBURG: | thought that the
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Loui siana pleading rule were -- was that you state the
basis of your claim and you do not have to plead | egal
theories; and if that's so, then if this -- defendant
renoved this case to Federal court; the plaintiff wanted
to keep it in State court; and in Louisiana, under the
Loui si ana pleading rules, it would have been perfectly
appropri ate.

The -- the claimalleged gave rise to
extortion claim the defamation claim so this conpl aint
was filed in Louisiana court that has a rule that says
tell us what happened, and then you can have what ever
| egal theory you're entitled to.

MR. STANCIL: Yes, Your Honor, but it
i ncl uded a Federal cause of action tﬁat al |l owed renoval
to Federal court, and once it's in Federal court, it's
subject to the Federal rules for pleading a claim
adequately and in specificity, and here the district
court found these State law clainms, there was not a
whiff of themuntil the very tail end, 18 nonths | ater,
when it was actually in response to the town of Vinton
saying, by the way, just to be clear, there are no State
| aw cl ai ns here.

JUSTICE GINSBURG. Isn't that inplausible,
M. Stancil, when we consider that of all the clains

here, the one that woul d seem easiest to prove is
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extortion, because Vice was convicted of extortion in a
crimnal proceeding? So if you're |looking | ook and you
say what is the outstanding claimhere, | would assune
that it was the extortion.

MR. STANCIL: Well, Your Honor, again, | ook
at how the plaintiff used the fact of extortion. |If you
go -- this is the correspondents -- pardon ne, the
pl eadi ngs on summary judgnment when plaintiff filed a
notion for summary judgnent. The defendant said you' ve
sai d not hi ng about under color of law, this is an
anonynous claim He says he -- he didn't say this was a
State law claimfor extortion. He said, and this is a
quote, he says: "It is not necessary to show that Vice
was acting under color of law. The éinple act of
extortion is sufficient.” He picked the section 1983
horse. He rode it as far as he possibly could, and only
at the 11th hour, when the district court finally called
himon to the carpet, did he say, okay, | concede these
clainms have no nerit, and then he backed off and then he
wanted to go --

JUSTI CE GINSBURG. The district court was
pronpted to do that by your notion for summary judgnent.

MR. STANCIL: Correct, Your Honor, and that
-- that's how --

JUSTI CE Gl NSBURG: And you coul d have
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brought that notion very early on. |If thisis a
frivolous claimon its face, then why didn't you nove to
have it dism ssed i medi atel y?

MR. STANCIL: Well, that's a very inportant
poi nt, Your Honor. It | think is a false assunption
that every claimor this claimor pieces of this claim
are frivolous on their face such that you can | ook at
the conplaint and have it thrown out of court. | would
li ke to point, Your Honor, specifically to the
all egation -- this is on page 49 | believe of the
appendix -- in which -- this is an allegation of the
conpl aint where plaintiff says that Vice printed the
extortion letter at the police station. Presumably this
is in support of his under col or of faw t heory.

He's deposed -- this is on page 330 and 332
of the joint appendix -- and Fox admts he had no basis
for that claim W can't walk into Federal court and
say we know this is false, we know he didn't print this
at the -- at the police station, he didn't use police
resources to do it. We have to depose him we have to
mar shal the facts, and then we have to go in on summary
judgnment and prove that.

JUSTI CE KAGAN: M. Stancil, can | get you
to just think about a hypothetical with me? There's a

plaintiff and he files a suit and it has a State claim
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and a Federal clainm and the Federal claimis a really
bad claim it's frivolous; and it eventually gets tossed
out, and it's -- it's labeled frivolous. But the State
claimis areally good claimand it wins, all right?

The plaintiff has requested $100, 000 and the
plaintiff gets $100, 000 because he's won on the State
claim Now, here are the legal fees. The legal fees
are 20 percent was incurred solely for the State claim
20 percent was incurred solely for the Federal claim
and 60 percent was incurred in both because there were
overl apping issues and it's just inpossible to tear them
apart.

MR. STANCIL: Okay.

JUSTI CE KAGAN:  What are\the fees in that
case according to you?

MR. STANCI L: It would be within the
district court's discretion. | think it's going to be
closer to 20 percent than to 80 percent. But again,
this is the central nessage of Hensley, and | think
it's --

JUSTI CE KAGAN: Ckay. So -- but -- so in
ot her words, you're saying he gets all the work, the
defendant gets the work done on the Federal claim
notw t hstandi ng that the plaintiff has gotten his entire
relief; is that right?
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MR. STANCIL: He gets -- yes.

JUSTI CE KAGAN: All the work that is --

MR. STANCIL: At a -- at a mninmm

JUSTI CE KAGAN: Even though the plaintiff
has, fromthe plaintiff's view has conpletely won the
| awsui t .

MR. STANCI L: Correct, he has -- yes.

JUSTI CE KAGAN: Go --

MR. STANCIL: 1Is there a followup? | don't
want to interrupt the foll ow up.

JUSTI CE KAGAN: No. Go ahead.

MR. STANCIL: Okay. Yes, he gets the 20
percent at a mninumthat are but-for attributable, but
it is wthin the district court's diécretion to award
nore, and here's why.

JUSTI CE KAGAN: And -- and -- okay, go
ahead, |I'm sorry.

MR. STANCI L: The burden -- the question is
what is -- what does section 1983 authorize? It
authorizes fees if you're a prevailing party entitled to
fees in an action or proceeding to enforce section 1983.
I n Your Honor's hypothetical and in this case, there was
only frivolous section 1983 clains. So in terns of
fulfilling the -- the m ssion, the statutory purpose

underlying section 1988, | think it would be incunbent
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upon the district court to say, you know what, this

entire -- you -- you triggered a fee-shifting stat

the entire section 1983 action was frivol ous.

ut e,

And so |

think it's within the district court's discretion to

gi ve them sonet hi ng nore,

under those

-- under the hypothetical.

JUSTI CE KAGAN: So but on that theory,

bet ween 20 and 80 percent

the -- the plaintiff would be paying the defendant's

fees for work done where the plaintiff won.

frivol ous --

MR. STANCIL: Because the plaintiff levied a

not just a faulty or unsuccessful, a

frivol ous cause of action under section 1983, and this

I's the point
rule 11 and

actions. It

say,

of -- of why 1988 is different from
ot her provisions that limt bad faith
s a policy choice by Congress. There are

burdens allocated to both sides, and there are

consequences or may be consequences within a distr

court's discretion.

Congr ess sai

only thing t

JUSTI CE SOTOVAYOR: But | thought what

d and what we've said in Hensley, that

i ct

t he

hat the defendant is entitled to fees for is

the burden of the frivol ous Federal claim Your -

answer to Justice Kagan is suggesting that even if

plaintiff w

you're still

ns, wi ns everything they were seeking,

entitled to 80 percent of your fees,
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t hough the Federal claimdidn't add anything to your
work -- to your work, except 20 percent?

MR. STANCIL: To be clear, Your Honor, I'm
not saying we would be automatically entitled to 80
percent. |1'm saying Hensley, under the principles of
Hensl ey, the district court would have discretion to
award nore than 20 percent.

JUSTI CE SOTOVAYOR: But tell nme why we
woul d, given the differences that we've announced in
Hensl ey between prevailing plaintiffs and prevailing
def endants -- because you can only prevail as to a
frivolous fee. Why do we start with your entitlenent to
your entire fee and deduct fromit, instead of starting
t he other way, which seens nore Iogiéal, which is you're
entitled to the fees related to your frivolous claim so
why don't you have to prove that first?

MR. STANCIL: Well, | don't think it would
matter to the outcone of this case, and | would like to
come back to that. But the reason for starting at what
does -- what is the 1983 fee in total, and worKking
backwards fromthere, is based on --

JUSTI CE SOTOVAYOR: No. No, no, no. W're
assumng a lawsuit that has -- as this one, that has
both Federal and State clains and only one -- whether

it's one frivolous Federal claimor multiple Federal
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claims and two are frivolous, one is not, and there is a
bunch of State court clains.

MR. STANCI L: Well --

JUSTI CE SOTOVAYOR: So why do we start with
your total fee and deduct down, rather than start where
all the circuits are starting, which is to say, what can
be attributed to that frivolous claim which is the only
thing you're entitled to fees fronf

MR. STANCIL: Well, section 1988 is the
answer, Your Honor. It says you get your fees, and --
if you're a defendant and if it's frivolous. Wth
respect to an action or proceeding to enforce
section 1983, | think the but-for rule would make nore
sense if we were tal king about non-ffivolous
section 1983 clainms al ongside frivolous section 1983
claims, because there the pie that section 1988 is
concerned about, the 1983 pie, is chopped up, but here
we have a State |aw pie and we have a 1983 pie, and al
of this pie, if you'll pardon the tortured metaphor, is
frivol ous.

So you | ook at the terms of the statute.
What has Congress authorized? Your fee for a frivolous
section 1988 claim W say, and for, | think, good
reason, that it's consistent with the congressional

pur pose to consi der whether to reduce that award. You
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do not have to award themthe entire pie, but I think it
Is a faulty assunption. |t doesn't fulfill the purposes
of section 1988 to say, well, if you invoke this
frivolous claimand you put this fee shifting on the
table, that you're inmmne fromfee shifting as |ong as
these clains are -- certain fees are relevant to both.

But | do want to cone back to why this nakes
no difference to the outconme of this case. Not only is
that the standard that the Fifth Circuit announced and
applied, but it is also the case that the only clains
prosecuted in Federal Court were section 1983 cl ai ns.
And here, we have to cone back to --

JUSTICE GINSBURG. M. Stancil, the first
magi strate to get this case said expficitly that the
di scovery materials, the discovery in the Federal Court,
woul d be usable in State court proceedi ngs where those
materials mght aid in obtaining a judgnent. So doesn't
that have to be taken into account, that the discovery
materi al s devel oped in Federal Court will now be used in
the State court proceedi ng?

MR. STANCIL: Well, Your Honor, there's a
di fference between saying these depositions may be used
and saying they will be useful or finding that they
woul d be significant to the disposition of the State |aw

claims. The District Court said only -- the first
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magi strate judge's opinion said only that these
depositions may be used. This is a sinple way of
telling the parties, you know, don't cone back to nme and
argue about whether this deposition was properly noticed
and, you know, these questions and answers have been
asked.

But | think there's a nore fundanment al
poi nt, Your Honor, which is the District Court, in
awardi ng fees, found there was no whiff of State |aw
claims until the very -- very nuch the 11th hour in this
claim And this is precisely why, Justice Sotomayor,
back to your question, we really need district courts to
have discretion. |If, as in this case -- we'll assune
there are State clainms and Feder al cfains, but as the
District Court found, those State clains are deeply,
deeply buried in the weeds. That's precisely the case
in once -- in which the District Court needs to have
di scretion to say --

CHI EF JUSTI CE ROBERTS: And | assune you
agree that discretion can end up going either way? You
could submt time sheets that show 35 percent of our
time was spent on the Federal case, and the district
judge can say, you know, time sheets are subject to --
mani pul ation is too strong a word, but |I'mjust not
going to give you 35 percent; I'mgoing to give you 10
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percent. That's a reasonabl e exercise of discretion.
The judge doesn't have to say a whole |ot about it and
it's certainly going to be upheld on -- on appeal,

ri ght?

MR. STANCIL: Correct, Your Honor, and this
goes to the question of whether these standards are
adm ni strable. The abuse of discretion standard in fee
awar ds has worked and worked fairly well for the better
part of three decades. The surest way to invite
satellite litigation over fees is to -- is to announce a
rule in which you have to say, well, does it neet the
but-for test or does it not neet the but-for test? O
with respect to even eligibility, to say, well, are they
related or are they unrel ated? \

JUSTI CE SOTOVAYOR: Counsel, every ot her
circuit except for the Sixth has dealt with the but-for
test or sonme variant of it. Even the Fifth did it in
this case and ruled in your favor.

What you're asking for is, | think, very
akin to the opposite rule of saying if we dism ss the
Federal litigation, you' re not entitled to any fees,
because this case was about -- is in Federal Court, so
that's the only thing that matters. That seens to be
your rule. Every other circuit has sonme variant of

but-for, and they seemto manage it just fine. Nobody
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| i kes attorney's fees.

MR. STANCIL: Well, Your Honor, | think
the -- | think the statenment of the but-for test in
application will becone very -- will be very close to

the test that we're espousing here, and here's why.

JUSTI CE SOTOVAYOR: Espouse your test for
me, because | still don't understand it except for
flipping through Hensley, but Hensley has a different
predicate, which is that plaintiffs are -- if they wn,
they're entitled to fees.

MR. STANCIL: The district court has
di scretion to award fees fairly attribute to the portion
of the lawsuit that is declared frivolous. That's the
test. And here's why, in nmany cases; that's going to be
simlar to -- not identical, but simlar to a but-for
test. Usually, you will push these clains
si mul taneously, Federal clains and State clains
si mul taneously, and so there will be a lot of things
that are -- that go in both directions.

But in this case, a special case where you
have -- Federal, Federal, Federal, that's all they said
in District Court, this is -- and this is all over the
record, where every tine the case is described back and
forth between counsel, after the nmonent of filing of the

conplaint until we get to the summary judgment
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proceedi ng 18 nonths |ater, everybody calls this a
section 1983 suit. And then at the |ast second, there
is, oh, we have State law clains; let's go back to State
court and litigate those. And where the District Court
grants the Petitioner's -- the plaintiff's request to go
back to State court, that's the right time when you need
di scretion to be able to award what just happened.

JUSTICE ALITGO How do you reconcile the
test that the Fifth Circuit said it was applying, which
IS -- seems to be a but-for test, with the fees that
were actually awarded here?

MR. STANCIL: Because the only work done at
the time of the fee request was on a section 1983 claim
because the State |aw clainms were nof pursued. And that
was the finding of the District Court that says, these
claims were so deeply buried, you weren't even on
notice. Now, there's a difference.

JUSTI CE G NSBURG. Well, that certainly
conflicts with the first nagistrate. The first
magi strate said use the material in the State for the
State court proceeding.

MR. STANCIL: Your Honor, | don't disagree
that there are questions and answers in these
depositions that will be used in State court,

absolutely. But there's a difference.
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VWhat matters when a District Court is
assessing fees and evaluating a fee request is, how was
the case litigated while it was an action or proceeding
to enforce section 1983? Not how could the case have
been litigated; not how if you had al so pursued State
| aw cl ai ms, woul d these things have been relevant. And
once these section 1983 clains, all of them are out and
decl ared frivol ous, section 1988 ceases to operate in
the sense that it's no |longer an action or proceeding to
enforce section 1983.

JUSTICE ALITO Can | ask you a question |
asked M. Rosenkranz?

Here, the argunment seens to proceed on the
assunmption that the State | aw clains\are not frivol ous
and may well be neritorious, but suppose that the
Federal Court was in no position to nmake that
determ nation at the time of the remand. \What is the
Federal Court to do then?

MR. STANCIL: Well, there are severa
options, and | would be remss if | didn't specify that
those State law clainms will be hotly contested when they
go to trial next nmonth, and |I don't want to | eave any
m si npression on that. But the District Court has a
series of options.

First of all, if the cases -- if the clains
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are going back to State court, the party does have to
file the notion for attorney's fees under rule 54. You
have -- you have to go in and say, if you're -- if
there's a judgnent being entered, we want our fees. The
District Court could stay the request, defer it until
the State court rules on the State |aw clainms. Those
requests were not nade here.

So the District Court has |ots of options.
But where -- particularly where the plaintiff desires to
go back to State court and the Federal case is comng to
an end, the District Court nust have the discretion to
enter a fee award at that tinme. And in fact, that has
been the case, and it's specifically nentioned in the
House report to section 1988. The iﬁterinlfee awar ds,
where there's an order that disposes of substanti al
rights, are permtted. And again, this is why you want
di scretion in the hands of the District Court.

JUSTI CE SCALI A:  You want to us decide this
case on the basis that it was only -- it was only a 1983
claimfor the entire time it was in Federal Court until
the -- until the very end, right?

MR. STANCIL: Correct, Your Honor, and that
it was not --

JUSTI CE SCALI A:  What -- what good does that

do? | nean, is that why we took this case?
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MR. STANCIL: Well, Your Honor, we --

JUSTI CE SCALI A:  VWhat principle of |aw
that's going to help the | ower Federal courts would cone
out of that holding?

MR. STANCIL: Well, | think --

JUSTI CE SCALI A:  \Whenever you have not hing
but a 1983 case, you can give -- and it's frivolous, you
can give attorney's fees right up to the limt of the
fees expended, right?

MR. STANCIL: | think if the Court could
announce the principle, that would hel pful, which is, if
the fees are fairly attributable, within the D strict
Court's discretion, to the frivolous claim they may be

awar ded, and then say "in this case," because it was
only a 1983 --

JUSTI CE SCALI A Well, | think nobody doubts
that, do they?

MR. STANCIL: Well, Your Honor, the fees
fairly attributable to a 1983 claim Petitioner says
they have to be only attributable to a 1983 claim
That's very nuch in dispute.

JUSTI CE SCALI A:  ©Ch, no, but you're saying
they were only attributable to a 1983 claimduring al

of this litigation except the very end.

MR. STANCI L: Correct, Your Honor, and we
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woul d be happy to win on that basis. The Fifth Circuit
said it and there was a reason that it was not an abuse
of discretion, an abuse of discretion for the District
Court to award them under these circunstances.

CHI EF JUSTI CE ROBERTS: So you disagree with
the statenent in the -- in the Court of Appeal s opinion
about, only for fees that can be distinctly traced?

MR. STANCIL: Yes, Your Honor. We think --

CHI EF JUSTI CE ROBERTS: | understood your
adversary to agree with that position. You'll need to
switch sides, right?

MR. STANCIL: We alnost did, Your Honor. It
woul d be -- it would be -- we win under either test,

Your Honor, but | don't think that séction 1988 is fully
served by litigation over whether something is in the
but-for clause --

CH EF JUSTI CE ROBERTS: But your argunent
has focused, in reference to the conplaint and all that,
on the legal theories. Your friend has focused on the
under |l ying factual basis, and all the litigation -- all
t he background work on the underlying factual basis, |
don't know why that can be fairly attributed only to the
1983 claim

MR. STANCIL: Well, because only the 1983

claims were pressed. But -- but there's a -- | think, a
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faulty prem se in his position, which is that there are
facts over here and | aw over here. Questions that are
specific to section 1983, such as under col or of |aw,
muni ci pal policy or custom are highly specialized, fact
bound, m xed questions of |aw and fact.

The idea that when we're deposi ng sonebody
on, say, Sheriff Vice or Chief Vice on his conduct in
office that we're just |ooking at what happened, and
that this is just a factual question, | think that's
| naccur ate.

JUSTI CE KAGAN: Well, what percentage of the
wor k done has actually been useful to you in defending
the State court clainms, approximte?

MR. STANCIL: |'m not in\a position to
answer that, Your Honor, because |I'm not representing
these parties in the State court, but I'Il concede for
pur poses of today that some significant portion. |
woul dn't put a nunber on it, but certainly the who, | --
who, what, when, where, why is relevant to both, but
it's relevant to how it was prosecuted in front of the
district court.

And again, | think we have to put ourselves
back in the chair of the district court on the bench
when that fee request conmes in. Under Petitioner's rule

if these clainms had not been pressed in Federal court
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and they're going to be remanded at the plaintiff's
request, the district court has to specul ate, well, how
is this all going to go in State court, howis this
going to play out in practice? Are these clains going
to be neritorious? Are they not going to be
meritorious? Are they -- how much of this is going to
go to that, and I think that's, frankly, not the

burden --

JUSTI CE G NSBURG: That's di senbodyi ng
what -- we have a factual scenario here. Sone of the
di scovery was spent in determ ning what happened with
the alleged racial slur. Investigating the facts of
that claimare certainly relevant to the State court
proceedi ng.

MR. STANCIL: Yes, Your Honor, and we
don't -- we don't contest that investigating the facts
are relevant to both, but it has to be pressed in
Federal court. It has to be during the action or
proceeding to enforce section 1983.

JUSTI CE SOTOVAYOR: |'m not sure what that
means, because if you're taking discovery on the State
| aw i ssues, defamation, extortion, et cetera, you're
pressing it. At the point that the Federal action is
di sm ssed you no | onger can pursue that in Federal court

to its concl usion.
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MR. STANCIL: Well, again, Your Honor --

JUSTI CE SOTOMAYOR: Then why would -- if you
have a bunch of different clainms and the facts support
sone of the State court actions, why should you be
entitled to fees that you would have incurred in State
court no matter what?

MR. STANCI L: Because the district court
here, and in this case, and it may not be in many cases,
but in this case the district court found the conpl aint
did not sufficiently allege these State | aw causes of
action to put the defendants on notice that a defense
woul d be required.

JUSTI CE SOTOVAYOR: Did you -- are you
seriously contending that the IamNer\beIow didn't
understand that the defamation and the extortion clains
were part of this case? |'mhard pressed to believe
t hat readi ng that conplaint would not doubt that --

MR. STANCIL: Your -- Your Honor, that is
precisely what the district court said.

JUSTI CE SOTOVAYOR:  Found?

MR. STANCIL: And again, it says, the court
finds that plaintiff failed to allege State tort | aw
violations in the conplaint such that defendants were
adequately noticed, that a separate defense as to these

claim would need to be prepared at the beginning of the
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litigation. The record -- this is on -- that's on 32A
of the petition appendix. It goes on to say, the record
reflects that throughout the litigation the focus of
both plaintiff and defendant was plaintiff's section
1983 claim And if you look at the -- the
correspondence between the parties, the summary judgnent
papers, it is 1983 fromstart to finish, until -- well,
until the 11th hour. And in fact there's even a
specific statenent in which the city, in an abundance of
caution says, just to be clear, there are no State | aw
claims here; and | think the district court is within
its discretion. | would point the Court to the cases in
which this Court has exam ned the standard of review for
rule 11 decisions, and the Court has\held in Cooter &
Gell and in Pierce that we give district courts very,
very wi de berth on these questions, precisely because
they're on the ground, they recognize what the -- what
the standards are for pleading who is going to be on
notice as to what, and this is a funny case in that
regard. It's unusual in that these things were really
put to the side and parked until the 11th hour.

JUSTI CE SOTOVAYOR: I n answer to Justice
Scalia's question, basically the only difference you
have with the -- with the Fifth Crcuit is that you

woul d say fees fairly attributable to Federal clains as
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opposed to fees exclusively attributable to Federal
claims; is that correct?

MR. STANCIL: Yes, Your Honor.

JUSTI CE SOTOVAYOR: So your presunption
woul d be that if the fees are -- support both State and
Federal clains, you're still entitled to fees?

MR. STANCI L: But they have to be judged,
and this is under the eighth of these Johnson factors,

t hey have to be judged in the context of the overal
suit or the overall action to enforce section 1983.

JUSTI CE SOTOVAYOR: | still -- 1 don't
under stand what that neans.

MR. STANCIL: Well, if we were -- if we had
-- if as Petitioner suggests, this réally was j ust an
add-on claim that it was a section 1983 claim and by
t he way, you know, here are ny breach of contract
claims, and, you know, it may al so be a taking; and
nobody spent any tinme doing it and nobody spent a whole
of lot of -- you know, worried about the taking claim

JUSTI CE SOTOVAYOR: You want district courts
to determ ne how i nportant the 1983 claimwas in
relationship to the State clainP

MR. STANCIL: Correct, Your Honor; | think
-- | think that's correct. And | think that's precisely

t he point of Hensley; and again as this case cones
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before this Court, whether the district court abused its
discretion in calculating its fee award, | frankly -- we
submt that this -- the judgnment should affirmed under
any of these tests.

If the Court has no nore questions. Thank
you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M . Rosenkranz, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF E. JOSHUA ROSENKRANZ
ON BEHALF OF THE PETI TI ONER

MR. ROSENKRANZ: Thank you, Your Honor.

| actually like M. Stancil's cake metaphor.
What matters is not how big -- how nuch of the cake was
devoted to one clai mversus another.\ VWhat matters is
how nmuch nore energy it takes to bake this particul ar
sliver of the cake. It is all the sanme energy. The
central piece of M. Stancil's argunent is that the
district court found that the focus was only on the
Federal cl ains.

That is a m sreading of that one sentence,
and M. Stancil keeps eliding the one critical word of
t hat sentence, which was the district court said that
t hey were not on notice that they needed to separately
defend the State law clains. Our whole point is they

did not need to separately defend the State | aw cl ai ns.
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The district court was all turned around about the need
to do sonething separate.

And the reason we can be sure that Justice
Sot omayor' s reading of the conplaint is the sane as
everyone else's is because the lawers in this case, the
defense counsel, did realize that there were State | aw
claims. Their answers are rife with State | aw defenses,
and | refer the Court to pages 50, 56, and 66 of the
joint appendi x. Each one of them has three separate
reference to -- references to, if we are found |liable
under State | aw.

The summary judgment notion to which M.
Stancil refers has a response, an opposition by the --
by the defendants, in which they capfion -- this is on
page 122B -- the caption is "State Law Cl ai ns Agai nst
the Town of Vinton."™ Now, that's that earlier summary
judgnment notion, that wasn't the 11th hour.

JUSTI CE ALI TO If the Fifth's Circuit's
statement -- if the Fifth Circuit's statenent of the
test it was applying is correct, would you say that that
Is a discretionary determ nation? The district court
shoul d have discretion in making the -- an
apportionnent ?

MR. ROSENKRANZ: Yes, Your Honor,

absolutely. There's a huge anpunt of discretion. Once
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we set the rule, then the hours expended, were they
reasonabl e, the rates, were they reasonable. At what
poi nt does the -- does the -- do the fees trigger,
because it was unreasonable to delay, all of that is --

JUSTICE ALITO  Woul d you agree an
assessnent of the relative significance of the frivol ous
and nonfrivol ous clainms would al so be a factor that
woul d go into that?

MR. ROSENKRANZ: | do not agree, Your Honor,
because if you are -- if the defendant is properly in
court and properly being forced to do discovery, the
relative inportance -- what was in their heads, what was
notivating themis irrelevant, unless of course apropos
of the earlier question, what was go{ng on was they
really ratcheted up because they | ose sl eep over Federal
claims nore than over State clains.

But, you know, a slip and fall, if you |ayer
on top of it a 1983 claim no one's losing nore sl eep
over it.

JUSTICE ALITO. What if there's a cap on the
liability for the nonfrivol ous claimbut not -- maybe
trebl e danages on the frivol ous clainf

MR. ROSENKRANZ: | think that woul d be
exceptional circunmstance under which the district court

woul d be entitled to take into consideration something
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that's quite a bit nore extraordinary. And so |I'm not
advocating an -- you know, hard and fast absolute rule,
just a guideline of the sort that this Court routinely
adopts. | nean, the notion that --

CHI EF JUSTI CE ROBERTS: | was wondering kind
of as a starting point, and I don't know why you woul d
fight so vigorously against the verbal fornulation
"fairly attributable.” | assume nobst district courts,
when they get it, they're going to start by | ooking at
what ever his affidavit, this is how nuch our fees were,
and then if there's sonme reason, perhaps M. Stancil's
case, where everybody thinks it's a Federal that's all,
or maybe not, then they can just go "fairly
attributable" rather than but-for, mﬁich gi ves the
district court a lot nore | eeway and the sort of |eeway
we have always held in this area they should have.

MR. ROSENKRANZ: Well, Your Honor, | -- |
actually believe -- if | may answer the question, it is
quite a bit easier to apply a but-for test and review it
on appeal than it is to apply a test that is just a
m shmash of factors over, if which the stakes are high
enough, and they will be under M. Stancil's rule, there
IS an enornous incentive to litigate to death.

If there are no further questions -- | thank

the Court for its attention.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
(Wher eupon, at 12:11 p.m,

above-entitled matter was submtted.)
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