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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first this nmorning in Case 09-893, AT&T
Mobility v. Concepci on.

M. Pincus.

ORAL ARGUMENT OF ANDREW J. PI NCUS

ON BEHALF OF THE PETI TI ONER

MR. PINCUS: Thank you, M. Chief Justice,
and may it please the Court:

The Ninth Circuit concluded in this case
that a State |aw may mandate the use of a particular
procedure in arbitration as long as the | aw al so
requires the use of that sane proceddre in litigation.
That interpretation of section 2 of the Federal
Arbitration Act would pernmit a State to oppose in
arbitration any procedure enployed in court and thereby
require arbitration to be a carbon copy of litigation,
preci sely what the Act was designed to prevent.

Section 2 of the Federal Arbitration Act
provi des that an arbitration agreenent may be held
unenforceabl e under State law only if the State law rule
bei ng i nvoked to invalidate the agreenent qualifies as a
ground that exists in law or equity for the revocation

of any contract. Respondent argues that, because
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California'"s Discover Bank rule does not facially

di scrimnate against arbitration, it falls within the

savings clause. But the plain | anguage of the savings
clause makes clear that it is not limted to statutes

that discrimnates facially against arbitration.

By referring to "any contract,"” it makes
clear that, as this Court has said, the rule nust be
applicable to contracts generally.

JUSTI CE SCALIA: What if -- what if a State
finds it unconscionable to have an arbitration clause in
an adhesi on contract which requires the arbitration to
be held at a great distance from-- from where the other
party is and requires that party to pay the cost of the
arbitration? Can a State not find tﬁat to be
unconsci onabl e?

MR. PINCUS: It can, Your Honor, and --

JUSTI CE SCALI A:  Well, that wouldn't apply
to other -- to other contracts.

MR. PINCUS: But the legal doctrine that the
State is applying there, as States have and as we
di scuss in our brief, is a doctrine that applies a
general principle of unconscionability with principles
elucidating how it applies that apply evenhandedly
across the board.

JUSTI CE SCALI A: Are we going to sit in

4
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judgnment? Are we going to sit in judgnent? | know you
say -- you say it has to shock the conscience, but if a
State wants to apply a | esser standard of

unconsci onability, can we strike that down?

MR. PINCUS: If it wants to apply a | esser
standard to arbitration clauses, yes, absolutely you
can, because that would -- that would violate what is at
the core of the provision, which is discrimnation
agai nst State | aw.

If a State -- if a State enacted -- if the
| egi sl ature enacted a statute and it was headed
arbitration -- unconscionability, rather, and section 1
of that statute had general principles to be applied to
all contractual provisions to detern{ne
unconscionability: It nust shock the conscience, the
gquestion is addressed with respect to the party before
t he court against whomthe contract is going to be
applied, and the third principle is unconscionability is
deci ded ex ante. And then section B said -- I"msorry?

JUSTI CE SOTOMAYOR: \What's the difference,
then, with the act that you are positing? A State cones
in -- or | should ask: |Is there no difference between a
State saying these terns in a contract are
unconsci onabl e, making the petitioner always pay the

fees and nmaking himor her arbitrate in a different
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State -- that is unconscionable -- or a general rule of
State | aw that says in a contract of adhesion the
stronger party can't inpose undue cost or expenses on
the other side to vindicate their rights, whether it's
in litigation and/or arbitration.

In your mnd, there is no difference between
t hose two things, between these two approaches to the
I ssue?

MR. PINCUS: | don't think so, Justice
Sotomayor. Maybe if | could finish with ny exanple, it
may el ucidate the distinction that I'"mtrying to draw.

JUSTI CE SCALI A: So how do you address
Justice Scalia's -- if you are saying there is no
di fference between those two things,\then how can a
State find those ternms unconsci onabl e? Under what
t heory, general theory of |aw, would they be --

MR. PINCUS: | think the critical question
Is: |Is the State applying the sane principles to
arbitration, of unconscionability to arbitration
agreenents, as to other agreenents? And in ny exanple |
was positing a first provision that laid out three
principles that would be appli ed.

If part B of that section, or part 2 of that
section, said with respect to arbitration agreenents, on

t he other hand, we are going to require that the

6
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procedures be equivalent to what is in court, we are
going to |l ook at the tinme the dispute arises rather than
ex ante, and we are going to | ook at the effect on
everyone, then | think it would be quite clear that that
woul d be discrimnation.

JUSTI CE SCALI A: That is bad, absolutely,
but that's not what the State is going to do. The State
is sinply going to say: W find this to be
unconsci onable. And you say it's not unconsci onabl e;
it's very fair. And the State says: Eh, we think it is
unconsci onabl e.

Are we going to tell the State of California
what it has to consider unconsci onabl e?

MR. PI NCUS: Respectfully, Justice Scalia, I
don't think that's what the State is doing here. |
think what the State is doing here is saying -- is not
sayi ng, under the sane principles we apply el sewhere,
this is unconscionable. They're just saying, it's quite
clear that it's --

JUSTI CE Gl NSBURG. There's nothing --

MR. PINCUS: |'m sorry.

JUSTI CE Gl NSBURG. There is nothing that
I ndicates that California's |laws are applying a
di fferent concept of unconscionability. You haven't

cone up and said, oh, |ook what they did here. And in
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anot her case they said it has to shock the conscience.

Maybe across the board, California is
saying: W think that unconscionability should have a
broader nmeaning. |Is it unfair to the weaker party
to the bargain? |1s there really no genui ne agreenent
here? And if that is so, that will fit our definition
of unconscionability.

You don't have anything that says -- the
California court hasn't said: W are applying a speci al
definition of unconscionability to arbitration
agreenents.

MR. PINCUS: Well, they haven't said that,
Your Honor, but their opinion nakes clear that they do.
For example, the statute in Californ{a t hat defines
unconsci onability specifically says unconscionability
shal |l be assessed at the tinme of contracting.

Here, the decision holding the Discover Bank
rule is specifically based on a determ nation of
unconsci onability, not ex ante, when there would be a
variety of situations to consider, but it is explicitly
based at the tinme the dispute arose.

JUSTI CE KAGAN: | was under the inpression

MR. PINCUS: So it's clear that they are
applying a different --

8
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JUSTI CE KAGAN: | was under the inpression,
M. Pincus, that Di scover Bank specifically cites a case
whi ch arose not in the arbitration context, but instead
in the general litigation context, which is this Anerica
Online case, and thereby made clear that its rule,
however different it nmay seemto you from normal
contract provisions, its rule applied both in the
arbitration sphere and in the litigation sphere.

MR. PINCUS: Justice Kagan, | think that
question goes to -- to a separate question. | think
Respondent has two argunents. One is, because this rule
applies to all dispute resolution provisions, it is a
general -- it applies to any contract that qualifies
under section 2. W think that that\clearly can't be
the case, for several reasons.

First of all, section 2 says "any contract,"
and that, the Court has said, neans principles that
apply to contracts generally, not principles that are
limted to dispute resolution contracts.

JUSTI CE KAGAN: Well, this --

JUSTI CE GI NSBURG. Well, any contract that
woul d have an arbitration clause.

MR. PINCUS: True, Your Honor. But if the
provi sion nmeant that, then as long as -- as long as a

State | aw banning arbitration said, we are banni ng

9
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arbitration in any contract, then the State could say it
applied to any contract. O a provision that said
juries are required to resolve every dispute, whether in
arbitration or not.

JUSTI CE GINSBURG: Can we criticize one
feature of this? You are not claimng that, vis a vis
litigation, arbitration is being disfavored, which was
the original concern about arbitration agreenments and
what pronpted the Federal Arbitration Act. The courts
didn't like to have their business taken away, and so
they were disfavoring arbitration contracts.

That is no part of the picture here, as far
as | can see, because the rule is the same whether it's
litigation or arbitration.

MR. PINCUS: Wwell, we -- we do make an
argument, Your Honor, that the inmpact of this rule is
much nore significant on arbitration than it is on
litigation, because it basically -- with respect to
litigation, it is reaffirmng the default rule, but with
respect to arbitration, it has a quite significant
different effect, which is really to transform
arbitration in the ways that the Court described in
Stolt-Ni el sen.

And so we do argue that it does have a

di sproportionate burden, but our principal argunent here

10
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is that the "any contract” requirenment neans that the
State | aw rul e being applied has to be a rule that
applies generally to contractual provisions, as the
Court has said.

JUSTI CE SCALI A: Yes, but sone -- sone
el ements of unconscionability can only arise in a
litigation or an arbitration context, such as requiring
the conplaining party to litigate or arbitrate at a
di stant | ocation. How could that possibly apply in --
to any other contracts?

MR. PINCUS: Well, that -- that now turns to
t he second argunent that Respondents nake, which is,
even if the mere fact that it applies to litigation and
arbitration satisfied section 2, the\rule satisfied --
satisfies section 2 because it is nmerely a specific

application of California' s general unconscionability

rul e.

JUSTI CE SCALI A Yes.

MR. PINCUS: And -- and our response to that
is: It is quite clear that in three critical respects,
it is the principles that were applied -- not the

result, but the principles that were applied in order to
find unconscionability here -- are different than the

principles applied in every other context. By exanple

11
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JUSTI CE SCALIA: Three? What are the three?

MR. PINCUS: The three are, first of all,
| ooking to the effect on people other than the parties
to the dispute. |In every other case --

JUSTI CE SCALI A: | was going to ask you
about that. Right.

MR. PINCUS: -- the question is: |Is it fair
to the person before the court to apply the contract to
then? Here, the district court found it was quite fair
to apply to that person; the problemwas third parties.

The second issue: Wen is the
unconsci onability decision made? As | said, the statute
says ex ante. Here, the decisions explicitly say: W
are going to look at it at the tine fhe di spute ari ses.

Third question: The general standard is
shock the -- so unfair as to shock the conscience. Here
the standard is: |s there a deterrent effect equival ent
to a judicial class action?

Three critical differences, three
differences that are not differences in result, but are
differences in the legal principles that are being
applied to determ ne unconscionability.

JUSTI CE BREYER: | thought that Di scover
Bank is the California case that sets it out; is that

correct?

12
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MR. PINCUS: Yes, Your Honor.

JUSTICE BREYER: So that's California | aw.
And what they say in Discover Bank is -- they are
tal ki ng about class waivers in both arbitration
contracts and not arbitration contracts. And they say
they are void when it's a consuner contract of adhesion,
when they predictably involve small anmpunts of danmages,
when it is claimed that the party with the superior
bar gai ni ng power has carried out a schene deliberately
to cheat | arge nunbers of consunmers out of individually
smal | suns of noney, and the waiver becones in practice
t he exenption of the party fromresponsibility for its
own fraud.

Now, seens to -- those séen1to be the
principles that apply. Those principles apply to
litigation. They apply to arbitration. What's the
probl en? They don't say anything there about the things
you nention. They just nmention four things, which I
just read.

MR. PINCUS: Well, and the only -- as |
said, there are two questions in this case and | think
it's hel pful to keep them separate. One is: Is it
perm ssible, sinply because the rule applies to both
litigation and arbitration, is that sufficient to

satisfy --

13
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JUSTI CE BREYER: No. | would guess it's
li ke Switzerland having a | aw saying, we only buy mlk
fromcows who are in pastures higher than 9,000 feet.
That discrimnates against mlk fromthe rest of the
continent. But to say we want cows that have passed the
tuberculin test doesn't. So |I guess we have to | ook at

the particul ar case.

And here, ny inpression is -- correct nme if
| amwong -- the class arbitration exists. [It's not
a-- it's not like having a jury trial. You could have

it in arbitration. You can have it in litigation. So
where is the 9,000-foot cow, or whatever it is? \Were
Is the discrimnation?

MR PINCUS: Well, | think this is exactly
t he 9, 000-foot neadow, Your Honor, because |I think the
problem here is there is -- it is not possible, based on
t he | anguage of section 2 or any other basis that we can
think of, to say a statute that requires the full use of
di scovery procedures in court and in arbitration or
factual determ nations by a panel of six individuals
sel ected at random - -

JUSTI CE GINSBURG. M. Pincus, are they
necessarily saying that? As | read it, the plaintiff
brought a case to court, not to arbitration, and then

there was a notion to stay the State court l|itigation.

14
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VWhy isn't it a proper reading of this case
to say: You want -- if you are in the arbitration
forum it's bilateral, but you can't dupe these
plaintiffs out of a class action? So if you don't have
a class action in arbitration, you can have it in court.
That is, the class action is preserved, not necessarily
in the arbitration forum but in the court.

MR. PINCUS: Well, I think the problem
Justice G nsherg, is both prongs of that requirenent are
| ndependently problematic. | think, for the reasons
that | was just saying and | think for the reasons that
the Court explained in Stolt-Nielsen, requiring class
arbitration is just the sanme as requiring discovery or a
jury trial or all of the other judic{al processes in
arbitration. And if the alternative prong of that is to
say, well, if you don't do that you nust exclude these
claims fromarbitration --

JUSTI CE SOTOVAYOR: But they're not
requiring --

MR. PINCUS: ~-- is independently --

JUSTI CE SOTOVAYOR: But they're not
requiring arbitration --

CHI EF JUSTI CE ROBERTS: Go ahead, Justice
Sot omayor .

JUSTI CE SOTOVAYOR: They are not saying you

15
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have to arbitration -- class actions in all arbitration
proceedings. They are identifying a class of cases in
whi ch they pursue the State, who's their own sovereign
and the savings clause in the FAA permts themin | aw or
equity to set forth rules to say in this subset of cases
there is a substantive right being affected. That is
different than rules that are | ooking at procedures and
setting uniform procedures in both.

How do we draw the |ine between a | aw t hat
says discovery has to happen in arbitration, and one
that says a -- in a contract of adhesion, if the
superior party retains the right to do discovery but
tells the inferior party, you can't? And a State says,
that's unconsci onabl e.

MR. PINCUS: Your Honor, | think that's the
preci se difference between the two issues that are --
that are in this case. For the reason we have been
di scussing, we think there is a very strong argunent
that a rule cannot qualify to be saved under section 2
sinply because it applies even-handedly to arbitration
and litigation because of the fact that that would sweep
in all of these other rules that we are tal king about.

And an additional reason, to respond to
Justice Breyer's question, is that at the time that the

FAA was enacted the ouster doctrine did apply to

16
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arbitration litigation. It was a broad doctrine in
whi ch courts said: W are going to invalidate any
contractual provision that deprives us of jurisdiction
whether it directs the claimto arbitration or it
directs the claimto some other court.

JUSTI CE KAGAN: But M. Pincus --

MR. PINCUS: And so the very sane argunent
bei ng made here coul d have been made then.

JUSTI CE KAGAN: But, M. Pincus, |'m not
under st andi ng what test you are asking us to fornul ate.
Justice Scalia started this by saying, how about a
provi sion prohibiting certain kinds of attorney's fees?
How about a provision prohibiting certain kinds of -- a
| aw prohibiting certain kinds of diséovery pr ovi si ons?
And you said that would be fine, for the State courts to
hol d those things unconscionable, but it's not fine for
the State court to hold a class arbitration prohibition
unconsci onabl e.

So what separates the two? How do we know
when something is on one side of the Iine and sonething
Is on the other? Both procedures, but you say sone are
fine, to say that those procedures are unconsci onabl e,
but other procedures if you held them unconsci onabl e
t hat woul d not be sufficient.

MR. PINCUS: What separates the two is, is

17
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the State in the particular case in which the

determ nation is made applying principles that apply to
-- across -- that apply to its unconscionability
doctrine across the board.

JUSTI CE KAGAN: The State says yes.

MR. PINCUS: Well, but | think --

JUSTI CE KAGAN: The State says it absolutely
is. Now, who are we to say that the State is wong
about that.

MR. PINCUS: Well, let nme answer that in two
ways, Justice Kagan. First of all, let nme explain why
t he hypotheticals that you posit and that Justice Scalia
posited and that Justice Sotomayor posited have been
addressed under the traditional uncoﬁscionability
doctrine that we described. |In all of those cases, what
courts have said is this provision -- we are neasuring
whet her it is unconscionable at the tinme of contracting;
we are |looking at the effect on the party before the
court; can this person get to arbitration, is the fee
too high, is it too far away. What about -- we are
| ooking at the effect on this particular person and we
are deciding whether it shocks the conscience or
what ever their across-the-board State standard is.

And in all of those cases, that's what those

courts do, and that's why those provisions have been

18
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i nval i dat ed, because they are invalidated under an even-
handed application of the unconscionability provisions
that courts apply when they assess --

JUSTICE ALITO. | thought that -- | don't
want to interrupt your conplete answer.

MR. PI NCUS: Sure.

JUSTICE ALITO But | thought that was the
gi st of your argunent, the heart of your argunent, that
tradi tional unconscionability in California and
el sewhere focuses on unfairness to the party who is
before the tribunal. So here it would be unfairness to
t he Concepcions, rather than unfairness to other nenbers
of the class who are not before the court.

MR. PINCUS: That's exacfly right,

Justice Alito.

JUSTI CE KAGAN: But, M. Pincus, the State
says, well, our unconscionability doctrine may not have
done that in the past, but nowin the year 2010 it
actually applies to nore things than it did in the past,
and we do take into account third parties and that's our
new unconsci onability doctrine. Now, it may be a good
unconsci onability doctrine or it may be a bad
unconsci onability doctrine, but it's the State's
unconsci onability doctri ne.

MR. Pl NCUS: But it is not the State's

19
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general unconscionability doctrine, Justice Kagan. It
I's a doctrine that applies only in the context of class
wai vers and that's the problem If the State were to
adopt a general statute that said, for unconscionability
pur poses henceforward we will | ook in assessing the
unconsci onability of every provision at third parties,
at the inpact on third parties and whether it's fair to
t hem perhaps they could do that.

| think there m ght be sone reasons why a
State wouldn't do that, because that would upset a | ot
of things in the judicial systemthat we think of as
routine, such as confidential settlenents and the fact
that arbitration doesn't require publication or estoppel
and all kinds of rules could be invafidated on t hat
ground. But at least it would be an even-handed rule
that the State applied across the board, and it would
al so apply to things like the level of rent in rent

contracts and statutes of limtations and all sorts of

t hi ngs.

JUSTI CE BREYER: \Why, why, why?

MR. PI NCUS: But here, that's not -- |I'm
sorry.

JUSTI CE BREYER: VWhy? That's | think what
Justice Kagan is getting at. If a State wants to have a

doctrine which says, you have to have a seal of a

20
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certain kind on certain kinds of contracts, they've
never done it before, but now they do it, and on that
kind you have to have a seal both on the arbitration
contract and on the other. And here what they've done
is they have listed the four characteristics from
Di scover Bank, and they've said all contracts to do with
litigation have to satisfy those four

At which point I think Justice Kagan said,
so what if they' ve never done this before? They sure
have done it now. And what's the basis for saying that
the Arbitration Act or any other part of Federal |aw
forbids California from doing that?

MR. PINCUS: Two answers to that,
Justice Breyer. First of all, they Haven't done it
generally with respect to contracts. They have nade up
a special rule that is targeted on a special kind of
contract and that carries -- to the extent one is
worried about discrimnation -- nonfacial discrimnation
desi gning the category of contracts relating to
litigation or dispute resolution is precisely the kind
of category that nobst presents the risk of
di scrimnation that isn't facial.

And agai n, whatever any contract neans, we
think it has to mean that the category of dispute

resolution contracts can't be one that satisfies any

21
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contract, because at the tine the | aw was enacted the
ouster doctrine did just that and it was the doctrine
t hat was being targeted.

JUSTI CE KENNEDY: But it seens to nme that
all State -- npst State statutes pertaining to contracts
pertain to a class that is not entirely universal.
Suppose the State had a statute referring to banks,
contracts with banks. That doesn't apply to al
contracts. It doesn't apply to railroads. But we know
that it applies to a class that generally includes both
arbitration and non-arbitration. And that's this case,
because there can be class action rule with respect to
litigation and class action rules with respect to
arbitration. So you have to have soﬁe rul e that
recogni zes that you don't have to have the entire
uni verse of contracts.

MR. PINCUS: Well, Your Honor --

JUSTI CE KENNEDY: And |I'm not quite sure

what your test is. You have a few of themin your

brief.

MR. PINCUS: Well, I think the "any
contract" | anguage of the statute shows that Congress
was not enacting -- was not providing that everything

ot her than facial discrimnation qualifies for the

savi ngs cl ause, because it could have said any

22
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nondi scrimnatory rule. It said a rule that applies to
any contract. And the reason for that we think is
because of the ouster doctrine it was confronted wth,
which did apply to both arbitration and litigation
contracts, and because of the risk generally that a
contract rule could be devised that nmaybe didn't
facially discrimnate against arbitration, but had the
effect of targeting arbitration disproportionately and
that's what is going on.

JUSTI CE SCALI A: So how do you have speci al
rul es applicable to banks?

MR. PINCUS: Well, nost -- nost --

JUSTI CE SCALI A: Contracts by banks, can't a
State say, you know, certain bank coﬁtracts have to have
this or that?

MR. PINCUS: In nost of the exanples that we
have | ooked at of situations |like that, the contract
principles that are being applied are general
princi ples, and perhaps they are being applied -- they
are being specified for four particular categories of
contracts, |like the UCC, but they are tied to general
principles.

JUSTI CE SCALIA: They claimthat here. They
claimit's the general principle of unconscionability.

MR. Pl NCUS: But -- but | think, as | have
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di scussed, the problemhere it has the | abel
"unconscionability” on it, but the test that is applied
has nothing to do with the test that is applied in every
other context. So it's an easy case to decide. Going
back to ny statutory exanple, this is an
unconscionability -- this is a test that my have the
| abel on it, but everything that the court |ooks at to
find unconscionability or to find this inperm ssible are
things that are not |ooked at in the other context. And
in the other context, indeed as the district court said,
this contract is nore than fair under our general
unconsci onability standard, because it -- the people
before the court are better off than they would be in a
cl ass action. \

JUSTI CE SOTOVAYOR: So then we have -- we
have to serve as reviewers of State | aw?

MR. PINCUS: | --

JUSTI CE SOTOVAYOR: We have to | ook at what
the States are doing in -- to interpret their own | aws?

MR. PINCUS: | think what the Court has to
do, as it does in the independent and adequate State
ground context and other contexts, is to detern ne
whet her the State is -- is applying a rule that is --
that discrimnates, because the core protection of

section 2 is discrimnation. And so, if the -- if the
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State has devised a rule that clearly discrimnates, but
has sinmply put the | abel on -- of unconscionability,
surely the FAA pernmits the Court to | ook at that.

O herwse it's -- the protection will be reduced to
not hi ng.

JUSTICE GINSBURG: So if we | ook at the
California law and we find other instances of
unconsci onability that are applying a standard |ess
stringent than "shock the conscience,” then we would say
okay?

MR. PINCUS: No, Your Honor. | think that
the critical question here -- are there other cases that
| ook to the effect on the party before the court? W
found none and -- and Respondents ha&e found none. Are
there other case that assess the -- whether it's
unconscionability at the tinme of the dispute rather than
at the time of contracting? There are none. The
statute specifically requires it to be done at the tine
of contracting. And are there cases that say, we are
going to | ook at whether sonething is -- not whether
sonething is so unfair as to shock the consci ence, but
at whether it is the equivalent to some statutory
procedure? There are none. And that's the problem

JUSTI CE SOTOVAYOR: Then, M. Pincus --

CHI EF JUSTI CE ROBERTS: Thank you.
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MR. PINCUS: 1'd like to reserve the bal ance
of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, M.

Pi ncus.
MR. PINCUS: Thank you.
CH EF JUSTI CE ROBERTS: M. Cupta.
ORAL ARGUMENT OF DEEPAK GUPTA
ON BEHALF OF THE RESPONDENTS

MR. GUPTA: M. Chief Justice, and may it
pl ease the Court:

As | think several of the questions this
norni ng have brought out, the question here is not what
this Court would decide if it were sitting as the
Suprenme Court of California and applying the State's
common law in the first instance. Rather, the question
is whether the State |aw at issue falls within a
statutory savings clause that expressly preserves
contract defenses available at law or in equity.

The State |l aw at issue here is not
preenptive, for three reasons. First, it is consistent
with the equal footing principle or nondiscrimnation
principle that this Court has consistently recognized is
enbodi ed in section 2.

Second, it's consistent with two key

pur poses that the savings clause fulfills under the FAA:
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ensuring that arbitration is a matter of consent and not
coercion; and that it represents nerely a choice of
forum but not an exenption fromthe | aw.

And third, the State law at issue is a
correct and legitimate application of the State's conmon
| aw to which this Court should defer.

CHI EF JUSTI CE ROBERTS: If | could just go
to your -- your second reason seened to be focused
particularly on arbitration as opposed to a principle
that applies to every other contract.

MR. GUPTA: Well, let nme be clear about what
| mean by the second reason. | think that the savings
clause in the FAA serves two critical purposes, and that
is that the -- the contract |aw doctfines ensure
consent. You don't have arbitration unless you have a
consensual agreenent between both parties, and you | ook
to State contract |law to determ ne whether there is
consent.

And also, | think as this Court has
repeat edly said about arbitration under the FAA, it
represents a choice of forum but it doesn't w thdraw
the parties fromthe substantive liability rules of the
St ate.

CHI EF JUSTI CE ROBERTS: No, but the

substantive State liability rule on the issue you are
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addressing is that you consider the issue of consent ex
ante, and with respect to arbitration you are
considering it at the tine the dispute arose. Isn't

that a discrim nation against arbitration agreenents?

MR, GUPTA: Well, first of all, I think it
is a-- it's a question of State | aw whether the
determ nation is ex ante or ex post. But we actually --

CHI EF JUSTI CE ROBERTS: Well, sure. That's
true in all of these cases.

MR. GUPTA: Right.

CHI EF JUSTI CE ROBERTS: It's a question of
what the State |aw provides; then you consider whet her
It's consistent wiwth the Federal Arbitration Act.

MR. GUPTA: Right. And fhe Di scover Bank
application of State unconscionability |aw we believe is
an ex ante analysis. It |ooks at whether the contract
is fair or exculpatory at the tinme that the contract is
made; and indeed there is -- the two argunents that M.
Pi ncus made about California unconscionability |law are
somewhat at war with thenselves. He said that the --
the doctrine looks to third parties and that that's
illegitimate; and he said that the doctrine is ex post
and that's illegitimate. But in fact, fromthe
perspective of a consuner that's entering into this

contract, fromthe perspective of any AT&T consuner,
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t hey don't know whether they are going to be anobng the
very few consuners who detect fraud, recognize a | ega
claim or hire a |lawer to do so, and cone forward and
seek conpensation. And so the Concepcions are situated
just like any other AT&T custoner, and that is the point
at which fairness is assessed.

So fromthe perspective of California
unconsci onability doctrine, the Concepcions and -- and
all the other AT&T custoners are not differently
Situated. It's not a question of whether the
Concepci ons, once they have chosen to nmake a claim
whet her the contract is then fair to them it's whether
it's fair to any AT&T custoner.

CHI EF JUSTI CE ROBERTS: VEII, what ot her
area of contract |aw does the court consider
unconsci onability not with respect to the parties before
the court, but with respect to third parties?

MR. GUPTA: Well, | think, first of all, the
California State law is applying an excul patory cl ause
prohi bition that has been on the books since 1872 in
California. And if you |look at the cases, many of which
we've cited in our brief today --

CHI EF JUSTI CE ROBERTS: But isn't that --
doesn't that ook to the parties before the court rather

than third parties?
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MR. GUPTA: No. In fact, the -- the
California courts have devel oped a test that says, we'll
-- we'll enforce excul patory cl auses, or what would
ot herwi se be excul patory clauses, if they don't have
significant public effects.

So the test under that statute is actually
to look to the public effects, the effects of simlarly
situated people that are parties to the contract. And
for exanple, there was a case in the early 20th century
under that statute where the question was whether a
banki ng contract was unfair; and what the court said is
that -- that parties to the contract are not the only
people that matter here; what matters is the interests
of the banking public.

CHI EF JUSTI CE ROBERTS: Well, it's a general
rule of contract |aw that contracts contrary to public
policy could be unenforceable. It seens to ne that's
quite different than saying we're worried about third
parties that are in the sanme position as these
particular parties. 1In other words, it's not sinply
adverse public consequences, but it's a different node
of analysis than I'"'mfamliar with under basic contract
| aw.

MR. GUPTA: Well, again, | want to try to

explain why | don't think that the Concepcions are --
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are any different fromthe -- what M. Pincus is
describing as third parties. At the tinme that they
entered into the contract, the question is whether the
contract ex ante is unconscionable as to them And
they're just |like anyone el se. They don't know whet her
they will detect this fraud and be able to conme forward.
And so the question is -- is that -- is that

unconsci onable as to then? It's not |ooking only to the
effects on third parties.

But there is also an excul patory cl ause
prohi bition that has always taken into account the
effects on the public. And both of those are at work in
Di scover Bank.

JUSTICE ALITO  Wwell, naybe you can explain
It this way. Conpare what the Concepci ons have
available to them under the contract wth what going
t hrough the arbitration, all the procedures |eading up
to arbitration and arbitration, against what they would

get at best if this were allowed to proceed on a class

basi s.
MR. GUPTA: Right. The California --
JUSTICE ALITO. Wiy is -- why are they
better off with a -- with a class adjudication?

VMR, GUPTA: Because from an ex ante

perspective, again when they enter into the contract,
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t hey have -- there -- it's not reasonable to be -- to
expect that they will be anong the very few people who
wi |l recognize that there's fraud, recognize a | ega

claim and conme forward. And so fromthat perspective,
it -- it is not reasonable them-- for themto give up
t he benefits that they would get froma class action.

A class action incentivizes |awers and
others to detect for this fraud. It makes it -- it
makes it economcally justifiable to cone forward with
t hese kinds of clains.

JUSTICE ALITGO And -- and isn't that what
di stinguishes this fromthe ordinary unconscionability
anal ysi s?

If the district court cofrectly under st ood
the way the AT&T Mobility schenme works and --and the
district court said that under the revised arbitration
provi sion nearly all consumers who purchase the
i nformal -- who pursue, |'msorry, the informal clains
process, are very likely to be conpensated pronptly and
in full, etcetera, etcetera. |If the district court
understood that correctly, the schene here was -- is
found to be unconscionabl e because it doesn't allow the
enlistnment of basically private attorneys general to
enforce -- to enforce the law. And isn't that quite

different fromordinary unconscionability anal ysis?
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MR. GUPTA: | don't think it is. | nean,
obviously it's inpossible to cone up with a precise
anal ogy that is going to be on all fours. But in our
case we cite -- in our brief we cite cases involving
unreasonably shortened statutes of |limtations, where
the California courts for over 100 years have found t hat
t hose can be deenmed unconsci onable. And the principle
is the same. Those kinds of clauses can interfere with
the parties' ability to have notice that they have a
claimand take action on that claim That -- that kind
of procedural limtation has al ways been deened
unconsci onabl e.

JUSTI CE KENNEDY: Suppose that this doesn't
have what's called a bl owout clause.\ Suppose that that
ki nd of clause was not in there. And the consunmer opts
out of the arbitration. Arbitration doesn't -- doesn't
go well. Anyway, can the consuner then insist on the
arbitration that the consuner bargained for, the
i ndi vidual arbitration that the consumer bargai ned for?

MR. GUPTA: Well, under this clause the
consunmer will always have the ability to proceed on a
bilateral -- on a bilateral basis.

JUSTI CE KENNEDY: So then the bank has to
have -- liability exposure for two different
proceedi ngs?
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MR. GUPTA: | nean that's true anyway,
right? The the m ne run of consuner waivers --

JUSTI CE KENNEDY: But you are saying then
California can say it's unconscionable to allow the
parties to agree that there will be just the single
arbitration proceedings? | don't see how the third
parties are necessarily protected. |[If you say that the
consuner still has the election, that certainly isn't
what they bargained for. Maybe |I'm-- nmaybe that's just
a quarrel with the content of the unconscionability
st andard.

MR. GUPTA: Ri ght.

JUSTI CE KENNEDY: Rat her than FAA, but |
think it does bear on at | east sectién 4 of the FAA

MR. GUPTA: Well, and maybe |I'm
m sunder st andi ng your question, but | think, you know,
that's true of any of the procedural limtations that
the Petitioners concede would be subject to the
unconsci onability doctrine. A person would still be
free to proceed under a basis that would otherw se be
unconsci onabl e.

For example, if you had an arbitration
clause that limted inportant renmedies -- it banned
puni tive damges, injunctive relief, insisted on a

di stant forum required excessive fees -- those would be
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unconsci onable as a matter of state contract |aw, or
coul d be anyway, but the consunmer would still have the
ability to proceed on that basis.

JUSTI CE SOTOVAYOR: Counsel, |"'ve asked your
adversary this question and |I'm not sure yet what his
answer is, so |I'masking you it. How would you propose
to distinguish between facially neutral contract |aw
defenses that inmplicitly discrimnate agai nst
arbitration and those that do not? Wat's the test you
woul d use to tell the difference between the two?
Because obviously there are subterfuges that sone | egal
systens could use to address thenselves just to
arbitration. So how do we tell the difference?

MR. GUPTA: Right, and mé don't deny that's
true. But it's not that different fromthe way this
Court approaches State |law in general. You start froma
position of deference. The Court says this is facially
nondi scrimnatory law, it's generally applicable, but
there's a limt on that. |If the State lawis -- if the
State is engaging in obvious subterfuge to deny
federally protected rights, this Court has always said

JUSTI CE SOTOVAYOR: How do we test that?

MR. GUPTA: -- that thereis alimt --

JUSTI CE SOTOVAYOR: | nmean, other than -- |
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don't want to | ook through |egislative history and
determ ne whet her some conmttee person said sonething
t hat sounds |i ke subterfuge. How do I |look at the |aw
and its effects and determ ne that subterfuge or that
di scri m nation?

MR. GUPTA: | think in the first instance it
woul d be an objective determ nation. You would see
whet her the State court is telling the truth. 1Is this
| aw really being applied in the same way in the
arbitration context and outside of the arbitration
context. And here we know because, as Justice Kagan
said, the first California appellate case on point is a
case outside of the arbitration context, the Anmerica
Online case. The Discover Bank case\relied on that case
when it struck down a class-action ban in the
arbitration context.

CHI EF JUSTI CE ROBERTS: Where do you get --

JUSTI CE BREYER: Your brother says that the

CHI EF JUSTI CE ROBERTS: Where do you get
"obvi ous subterfuge" in the Federal Arbitration Act?

MR. GUPTA: That's not in the Federal
Arbitration Act, Your Honor, but in Millaney v. W/I bur
case and ot her cases where the Court is describing the

limts on deference to State | aw, those are the kinds of
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standards the Court has used. |If it's not a credible
rule of State law, if the State is not really doing what
its saying, and the result is the deprivation of
Federally protected rights, this Court has always said
that there's a limt on deference to State law. Now --

CHI EF JUSTI CE ROBERTS: But that's in the
I ndependent and adequate State ground context, which
strikes ne as quite different. W have a statute here
that says the arbitration agreenents have to be treated
| i ke any other contract, any contract. | don't see how
that's the same as obvious subterfuge.

MR. GUPTA: Well, |I'm addressing -- Justice
Sot omayor's question, if | understand it, is when you
have a facially nondiscrimnatory rufe of contract | aw,
where when you | ook at the face of the opinion nothing
suggests it's nondiscrimnatory. And the question is
how do you tell whether the State court is not telling
the truth? And | think in that circunstance you'd have
to -- |1 can't think of any other way you would do the
anal ysi s.

JUSTI CE BREYER: You have to -- you would do
it differently, because they m ght be telling the truth.
The exanpl e that your brother |awer gave is this: That
we have a State and the State says, if you have a

contract, in the dispute resolution provision, whether
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you have arbitration or not, that provision is void if

It says you won't have a judge, and it's void if it says
you won't have a jury, and it's void if it says that you
will not go to the United States courthouse for deciding
all Federal clains.

That applies whether there is an arbitration
clause or not an arbitration clause. Now, that would
seemto ne no subterfuge. It is absolutely clear. They
are not lying. It just happens to prevent arbitration.
And he says that's absolutely true of this one, that
once you get into class actions you will discover you
have sonmething that really |looks Iike a court case. You
have to have di scovery, you have dozens of |awyers
i nvol ved, you have depositions, you ére runni ng off
every 5 mnutes to the judge or to sonebody to say is
this deposition good, bad or indifferent. You have
met hods for enforcing the deposition. You have all
ki nds of things.

He can make a nmuch bigger list than me. So
he says: This case is |like the case of California
sayi ng everybody can decide it any way they want as | ong
as they do it before a Federal judge. Okay? Now what's
your answer to that?

MR. GUPTA: Obviously we concede that those

ki nds of rules are preenpted.
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JUSTI CE BREYER: But what's your answer to
his specific effort to assimlate the issue in this
case, which is the class action, to the nade-up issue,
whi ch you concede is a discrimnation?

MR. GUPTA: Right. | think there are two
limting principles in addition to the discrimnation
inquiry. Discrimnation doesn't get you there. You can
then ask, is the rule tantamount to a rule of
non-enforceability of arbitration agreenents. So for
exanple, if a State | aw says you cannot waive the right
to a public jury trial. Now, obviously that renders al
arbitration agreenents unenforceable. It contradicts
the general rule of enforceability. To read the savings
clause to allow a rule like that mnufd be to read --

JUSTI CE BREYER: \What about -- what about a
rule that says what you have to have in any contract is
arule that all the rules of the Federal Civil Procedure
apply to discovery, not necessarily in a courtroom but
you have to follow exactly those procedures?

MR. GUPTA: | think that would bring into
play the second limting principle, because parties
could contract, obviously, to agree to certain
procedural rules like that. But | think that that would
bring into play a principle of obstacle preenption.

JUSTI CE BREYER: Ckay. Now, why isn't this
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obstacl e preenption?

MR. GUPTA: Right. | think one of the
purposes -- we agree with Petitioners about this. One
of the purposes of the Federal Arbitration Act is to
allow parties to contract their procedures, to tailor
their procedures; and in general the courts ought not to
be interfering with those kinds of consensual decisions.

But there are two other inportant purp