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PROCEEDI NGS
(11: 02 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
next in Nunmber 99-1529, Donna Rae Egel hoff v. Samant ha
Egel hof f.

M. Kil berg.

ORAL ARGUMENT OF WLLIAM J. KILBERG
ON BEHALF OF THE PETI TI ONER

MR. KILBERG M. Chief Justice, and may it
pl ease the Court:

Washi ngton State's divorce revocation | aw
strikes at the very heart of ERI SA s conprehensive
regul atory schenme for enployee benefit plans. It does so
by purporting to revoke ERI SA pl an beneficiary
desi gnati ons upon di vorce.

We submit that the Washington statute is
preenpted by ERI SA on two i ndependent grounds. First,
because it relates to an ERI SA plan within the neani ng of
ERI SA' s express preenption provision, section 514(a) and
second, because it conflicts with ERI SA's ot her
provi si ons.

Turning first to section 514, this Court has
made clear that a State |law relates to an enpl oyee benefit
plan if it mandates enpl oyee benefit structures or their
adm ni stration or binds plan adm nistrators to particul ar
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choi ces. Washington's divorce revocation statute has
precisely that forbidden effect.

As applied by the courts below, the statute
i nval i dates the beneficiary determ nation and benefit
paynent schenme provided for by the terns of the ERI SA
pl ans here and i nstead mandates paynent according to a
different State-inposed schene. Moreover, the
determ nati on of beneficiary status, and the paynent of
pl an benefits, lie at the very heart of ERI SA' s concerns.

| ndeed, the determ nation whether particul ar
al | eged beneficiaries are entitled to obtain plan benefits
is so crucial to the entire Federal schene created by
ERI SA that such benefits clains are deenmed to arise under
Federal |aw under this Court's decision in Metropolitan
Life v. Taylor even if they purport to raise only State
l aw cl ai ns.

QUESTION: O course, what you say applies
exactly simlarly, | take it, to a State statute that
woul d say, if A nmurders B, A shall be treated as having
predeceased B for purposes of inheriting fromB, or in a
word, A can't inherit fromB. Al that you ve said would
apply to that simlarly, so what's the difference?

MR KILBERG If that were a State |law, then it
woul d be preenpt ed.

QUESTION: I n other words, you're saying that

4
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basically this ERI SA preenpts all of what you call the
sl ayer statutes, | guess, that traditionally have said you
can't inherit froma person you nurder.

MR. KILBERG It preenpts the slayer statutes.
However, the slayer rule may very well be incorporated
into ERI SA, because the slayer rule was extant at the tine
of ERI SA' s passage in 1974, was a conmon |aw rul e, and had
been applied in nunerous cases, Federal cases with regard
to a death benefit statute, so it was a gloss on the |aw.

QUESTION:  All right. So does it also
i ncorporate statutes where people die sinultaneously?
There are a conplicated set of State rules as to how you
treat what assets for purposes of inheritance.

MR. KILBERG It nmay enconpass sinultaneous
death, a sinultaneous death rule.

QUESTION:  All right, soif it -- now we have it
interpreting a considerable area of State probate law. |Is
t here any reason why Congress woul d have wanted ERI SA to
preenpt a traditionally State-regul ated subject |ike
probate and -- you know, at |east where it doesn't
interfere with sonme inportant policy, or -- | don't know.
| nean, you see the -- that's what | want you to address.

MR. KILBERG | can inmagi ne where you' re headed,
Justice Breyer. Yes, the answer, of course it preenpts
those laws. There's no reason to believe that it doesn't.

5
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We're tal king about enpl oyee benefit plans. There's
not hing nore central to an enpl oyee benefit plan than
benefits, howit pays them to whomit pays them and
ERI SA has specific provisions with regard to the exception
for State lawwith -- in the context of the paynent
enpl oyee benefit plans in a divorce situation.

QUESTION:  |I'm not sure about you -- how you
di stinguish the slayer statute. You say it's been around,
it's part of the common law, it's part of the background.
Wiy -- suppose the case we have here has been around a
| ong tine.

MR KILBERG Well, the difference, Justice
Kennedy, is that the slayer -- the slayer rule was part of
the comon |aw, was part of the common | aw of trust at the
time that ERI SA was enacted, and it may be presuned that
t he Congress, seeing that as a backdrop, incorporated,
inpliedly incorporated the slayer rule into ERI SA

QUESTI ON:  But not sinultaneous death statutes,
because they vary from State to State, or --

MR KILBERG Well, |I'mnot sure about
si mul t aneous death statutes, quite frankly. They may,
t oo, have been incorporated, but with regard to a divorce
revocation rule, that was not the state of the conmon | aw
in 1974. Indeed, it's not the state of the aw now. Very
few States, fewer than a third of the States have any sort

6



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

of divorce revocation rule. Only 10 States have
devel oped - -

QUESTION: May | just -- is your point that it
was the | aw before ERI SA was passed, or that it's part of
t he common | aw.

MR KILBERG That's correct.

QUESTION: | nean, which is true? 1In other
wor ds, supposing this statute had been passed before
ERI SA. Wuld that nmake a difference?

MR KILBERG No, not the statute. If -- if the
di vorce revocation rule had been comopnly accepted in the
common |aw at the time ERI SA was passed and had been used
as a gloss --

QUESTION: So your point is that --

MR KILBERG -- on simlar Federal statutes --

QUESTION: Your point is, the other was a common
law rule, not the timng. The timngis --

MR. KILBERG That's correct. Well, it's really
both, Justice Stevens. It is that it is a common |aw rule
and it was a conmmon law rule at the time of ERISA s
passage in 1974.

QUESTION:  Yes, but you've said that if there
had been a statute which is in effect that wouldn't have
done the trick.

MR KILBERG That's correct.

7
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QUESTION: Wl |, when you say a conmon |aw rul e,
we're dealing with a country with 50 different States. |
mean, don't you think the |Iaw m ght have been different in
sone of those States?

MR. KILBERG Not with regard to the slayer
rule, in fact, and indeed what is inportant here is that
the slayer rule had been applied in Federal cases as a
gl oss to death benefit statutes, and so one can assune
that the Congress, or one can rule that the Congress had
inpliedly incorporated that common |law rule into ERI SA

QUESTION:  Even in the face of a provision in
ERI SA that says benefits have to be paid to the nanmed
beneficiary?

MR. KILBERG Wth regard to the slayer rule, if
it had been incorporated into ERISA then it would be
i ncorporated as an inplied exception.

QUESTION:  What is the nechanics of the working
of a plan? Supposing that you have a designated
beneficiary, and the insurance conpany or whoever goes and
pays -- goes on and pays out to the beneficiary. 1In fact,
the beneficiary killed sonmeone and he's disqualified from
inheriting. If he's still the naned beneficiary, is the
i nsurance conpany responsible for that sort of an error?

MR. KILBERG Yes, they would be responsible
under those circunstances. The plan adm nistrator has to

8
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make a decision as to whether a benefit is to be paid out.
The plan adm ni strator does so by | ooking both to ERI SA
and to the terns of the plan.

QUESTION:  Well, does he have to look into a
whol e bunch of factual matters |ike, you know, whether
this beneficiary m ght be disqualified by sonme State,
State statute |ike the slayer's --

MR KILBERG No. No. He would not | ook at
State law. He would not have to | ook at State rules
unl ess, not finding the answer in his plan, and not
finding the answer in ERI SA he may choose to | ook to State
law, but --

QUESTION: It seens to ne that would be a ruch
narrower ground for ruling in your favor here, rather than
t hese general assertions about the incorporation in the
common | aw, that perhaps if a State statute actually
directly affects the designation of a beneficiary, the way
t he Washi ngton statute does, it nay be different than the
sl ayer statute.

MR KILBERG But we believe that State |law, M.
Chi ef Justice, that a State law like this, which is
essentially a rule of decision for enployee benefit plan,
is preenpted both as a matter of express preenption and as
a matter of conflict preenption under ERI SA

QUESTI ON:  But you agree that your argunent is

9
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stronger -- let's assunme that the statute does not
i ncorporate slayer statutes, or sinmultaneous death
statutes --

MR KILBERG Yes.

QUESTION:  -- or sinultaneous death rul es.
Wul d you agree that your argument is rmuch stronger than
if you rely on conflict preenption than if you rely on
statutory relating-to preenption?

MR. KILBERG | believe it's equally strong

QUESTION:. Wwell, if it's a flat conflict
preenption, it seens to nme relatively easy for us to say,
| ook, the statute says, beneficiaries or plans designate
the --

MR. KILBERG Participants

QUESTION: -- participants or plans designate
beneficiaries. This says they don't. Cear conflict.

But if you get to relating-to preenption, which
we do not find it easy to understand, then it seens to ne
the force of the argunent for anomal ous results which ny
col | eagues were nmaking is sinply a stronger argunent,
because the concept of preenption is a conparatively
weaker concept.

MR. KILBERG Well, obviously, we believe that
there is both conflict preenption and express preenption
here, and the Court can certainly, as it did in Boggs, not

10
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reach the question of express preenption and go off on
conflict preenption, but --

QUESTION:  Wel |, except your -- | think the
poi nt being made is that your preenption is stronger if
you're willing to swallow the bitter pill of not including
the slayer statutes, but once you say the slayer statutes
don't pose any conflict, it's hard to see why they pose
any nore of a conflict than -- or, excuse nme, any |ess of
a conflict than the statute here.

MR. KILBERG In Ri dgeway v. Ri dgeway, which was
a decision of this Court involving the Servicenen's G oup
Life Insurance Act, the Court noted the slayer rule and
determned that it did not have to deal with it in the
context of that case and that it was an extrene exanpl e.
The Court certainly is free to do the sanme in this context
and that, | believe, was al so an express preenption.

QUESTION: M. Kilberg --

QUESTION: But is -- is the answer that you gave
in tal king about the adm nistrative burden -- ny
under standing, and correct ne if I'mnot right, that this
statute says that if a trustee of a plan doesn't know
about this problem he doesn't have to pay, and if he does
know about the problem he doesn't have to pay until the
State courts resolve it, and if that isn't good enough, he
can opt out of the whole thing just by putting a sentence

11
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in the plan that says, | opt out, in effect.

So where is the adm nistrative burden, and is it
the sane -- they also say there are 47 other States that
have simlar statutes, and so I'mtrying to get an idea
for what this adm nistrative burden is.

MR. KILBERG Ch, indeed, as we point out in our
brief, | believe it's at footnote 8 on page 20 of
petitioner's brief.

QUESTI ON:  Yes.

MR KILBERG It's also described in am cus
briefs for the National Coordinating Cormmittee and in the
Western Conference of Teansters. |In fact, the State rules
vary dramatically. Mst States do not have a divorce
revocation rule at all

Most States, nore than two-thirds of the States,
the rule is sinply that you go with the main beneficiary.
It is in a handful of States that you have divorce
revocation rules, and they vary anong thensel ves, so there
is that burden that plaintiffs would have to deal with

Mor eover, the opt-out provision that you're
referring to in this State | aw nerely adds anot her | ayer
of conplexity. Now, in order to opt out you have to neet
yet another State standard, so at the end of the day --

QUESTION:  Which is?

MR. KILBERG Well, which is that you have to

12
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specifically opt out, and you have to opt out in the
manner in which the State tells you you have to opt out.

QUESTION:  And you may not know which State is
the State that will govern.

MR. KILBERG That's correct, Justice G nsburg.

QUESTI ON:  But before we get into that, I'm
still alittle confused on the nature of the common | aw
that we're tal king about. As | understand you,
M. Kilberg, you are not tal king about the comon | aw of
California or Massachusetts or anything.

MR KILBERG That's correct.

QUESTION:  You're talking -- and you're not
tal ki ng about the pre-Erie general common |aw, either.
You're tal king about what Judge Friendly called, in praise
of Erie and the new Federal common |aw. That is, Federal
common law that fills in the interstices of Federal
statute, so you would not be incorporating any particul ar
State's slayer rule.

MR KILBERG That's correct.

QUESTION: But it would be a Federal, a true
Federal common |aw rule.

MR KILBERG That's correct.

QUESTION: And that with all Federal statutes,
or nost Federal statutes, there will be a penunbral area,
and what would fill that in would not be the | aw of any

13
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particular -- conmmon |aw of any particular State, but
Federal common | aw.

MR. KILBERG That's correct. |'mtalking about
t he common | aw of trusts, Federal conmon | aw, which in
prior decisions of this Court has been understood to apply
to ERI SA but, nore inportantly, or as inportantly --

QUESTION: | nean, if there is such a Federal
common | aw | suppose we could invent a -- you know, the

sanme spousal substitution rule that the State has done by

statute here. | nmean, if thereis -- if we have that
common | aw power to say, fill in the interstices in
statutes --

MR. KILBERG |I'mafraid not, Justice Scalia

QUESTION: No?

MR. KILBERG | was noving on from Justice
G nsburg's question to distinguish between Federal common
| aw which is incorporated into a statute, because it is
t he common | aw agai nst whi ch the Congress |egislates,
which is what | would be referring to with regard to the
slayer rule, and that would be the common law in extant in
1974 that had been applied in other Federal cases to other
Federal death benefit statutes.

There is also a notion that if a statute does
not answer a question, if there are interstices that the
Court -- a court may apply a Federal common |aw rul e, but

14
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that's not the case here. Here, ERI SA speaks specifically
to the issue at hand, and | believe --

QUESTION:  Well, of course, that's the question
in the case, whether it does.

But suppose there's an anbiguity in the
designation, that there's a State rule of law that would
resolve, would the trust look to the State rule of |aw or
would it |ook to some Federal common | aw rul e about
anbiguities. For exanple, say the beneficiary named ny
son Joseph, and it turns out that the -- that he has -- he
gave the m ddl e name Joseph to four different sons, and
how woul d you go about resolving that? Wuld you |l ook to
a State rule or a Federal rule?

MR. KILBERG It |ooked -- it would be the plan
adm ni strator's choice. It would not be a decision under
State law, and the plan adm nistrator would | ook to see if
there were any guidance in the plan, in Federal conmon
| aw, and then the plan --

QUESTION:  He would confine his inquiry entirely
to the terns of the plan itself?

MR KILBERG He -- no. He may -- in nmaking a
deci sion he may, of course, look to State law if he
chooses.

QUESTION: M. Kil berg, the Washi ngton suprene
court seens to have anal yzed the decedent's life insurance

15
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policy separately fromthe pension plan in doing the

preenption analysis. Do we have to consider those two

pl ans separately, or do we apply the sanme analysis to both

of thenf

MR. KILBERG | believe we can apply -- the
Court can apply the sane analysis for both of themwth
one exception. One of our argunments is that there is a
conflict with ERISA' s antialienation provision. That
provi sion, which is found in section 206 of the statute,
applies only to pension plans, but all of our other
argunents would apply to both wel fare and pension pl ans.

|f the Court has no further questions, | would
like to reserve the renai nder --

QUESTION:  Very well, M. Kilberg.

Ms. McDowell, we'll hear from you

ORAL ARGUMENT OF BARBARA B. M DOWELL
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

M5. McDOWELL: M. Chief Justice, and may it
pl ease the Court:

The Washi ngton statute relates to enpl oyee
benefit plans within the neaning of ERI SA's express
preenption provision and also conflicts with several
specific provisions with ERISA. Accordingly, whether
viewed as a matter of express preenption, conflict

16
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preenption, or appeal preenption, the Washington statute
inits application to ERI SA plans is preenpted.

QUESTI ON: Suppose, Ms. McDowel |, you have a
trustee under an ERI SA plan who has a desi gnat ed
beneficiary and so forth and perhaps, you know, anbiguity
as suggested by Justice -- sonething else -- and then you
have sinply a trust conpany that has exactly the sane
provisions but it's not an ERISA plan. Are -- does -- are
their duties different? Say when you conme to an
anbiguity -- you're both sitting in Seattle.

M5. McDOWELL: As a practical matter, they may
do essentially the sane thing interpreting the terns of
the plan, or whatever instrunent governs it. The key
guestion is what happens after the plan nmakes the deci sion
in the ERI SA context. That decision is subject to review
and an action under ERI SA section 502(a). In that sort of
action the Federal court would apply common | aw.

QUESTION: So -- but would the Federal conmon
law likely be different fromthe State of Washington's
law, or is it just up for grabs, kind of?

M5. McDOWELL: In many instances the appropriate
rul e woul d presunably be for the plan adm nistrator of the
ERI SA plan to look to State | aw for guidance, for exanple,
in determ ning who was a spouse, who was a child, et
cetera. It would only nake sense for the ERISA plan to

17
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essentially require looking to the relevant State |aw that
creates the relationship. That's not so, however, where
the State law is one that conflicts with the provisions of
an ERI SA plan such as the one here, which --

QUESTION: May | ask two questions? First, do
you agree that the State law here is a | aw of general
applicability?

M5. McDOWELL: Yes, it is. It refers to
i nsurance, but it's nore general.

QUESTION: My second question is, in weighing
the various interests at stake here, should we give any
weight at all to the interests in carrying out the w shes
of the forner enployee who -- whose assets are being
di stri buted?

M5. McDOWELL: No, we shouldn't

QUESTION: W shoul dn't.

M5. McDOWELL: In the first place, we don't know
his wishes. 1In the second place --

QUESTION: Wl l, we know he presumably was
advi sed by a |lawer, who was a State |lawer who told him
what the State rule of |aw was, and presumably he was told
he could rely on the fact that he didn't have to change
his designation for his sons to get the property. Isn't
that the normal thing you woul d expect a divorce |awer in
that State to tell hin®

18
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M5. McDOWELL: This individual in fact was not
represented. It was a pro se divorce. One would assune
that a participant in an ERI SA plan would | ook at a
vari ety of sources, nost specifically including his
summary plan description, which in this case nade quite
clear that the only way to change a beneficiary is to file
the required form that such docunents as divorce decrees
woul d not --

QUESTION: O course, unless as a natter of |aw,
there is a rule of law that automatically changed the --
such as the slayer rule. Don't you think there's a
reasonabl e probability here that the plan participant
t hought the noney would not go to his divorced w fe?

M5. McDOWELL: | don't think there's any way to
say what the plan participant intended at this point.

QUESTI ON: Because normally in the divorce
settlenment -- they did have a divorce settlenent -- don't
they provide otherwise? |If there's a specific intent to
save that particular asset for the divorced wife, isn't
that normally set forth in the agreenment providing for the
property settlenment?

M5. McDOWELL: Well, certainly there is the
possibility under ERISA to obtain a qualified donestic
relations order. In this case the children's interests
coul d have been protected if such an order had been

19
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obtained at any point in the process since the first
wi fe's divorce. That wasn't done.

QUESTI ON: Your basic -- you think he really
want ed the noney to go to his divorced wife. That's your
suggesti on.

M5. McDOWELL: My point is, we don't know, and
an ERI SA plan --

QUESTI O\ What about ordi nary commobn sense,
that a person who just divorces his wife, gives her half
the property, mght prefer that the other half of the
property go to his children, rather than this wife, who's
now going to get nore than her fair share, and whom he's
j ust divorced?

| nmean, suppose | thought the commopn sense of it
in ny know edge of human nature is that people would
prefer their half share to go to their children rather
than the just-divorced wfe.

M5. McDOWELL: Well, that's a sensi bl e approach
and ERI SA pl ans coul d adopt that approach --

QUESTION: And is there sone reason -- al
right, is there any -- so then is there any reason to
t hink that Congress wouldn't have wanted State statutes
that don't interfere that nmuch with anything and in fact
enbody that conmon sense notion, like you wouldn't I|ike
your property to go to the guy who kills you. You know,

20
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t hat' s anot her common sense noti on.

QUESTION: Ms. McDowel |, that comon sense
approach is disagreed with by two-thirds of the States, as
| understand it, right? Two-thirds of the States don't
think that that's commobn sense and don't provide for
automatic substitution in the event of a divorce.

M5. McDOWELL: That's correct, and in many
i nstances --

QUESTION: So it's not that nmuch common sense,
and | --

(Laughter.)

QUESTION:  And | assune that any -- that once
you have a statute |ike ERI SA, which avowedly supersedes
State law, if you're dealing with a | awyer who doesn't
consult ERI SA and knows not hi ng about ERI SA and gi ves you
your advice only on the basis of State |aw, you're going
to get a |ot of bad advice.

M5. McDOWELL: And you might in fact have a
mal practice action.

QUESTION: M ne was actually a question. M ne
was actually a question. | wasn't just making a comrent.

(Laughter.)

QUESTION: | wanted you to respond to the notion
that State statutes, probate -- you know, that traditiona
State area that enbody that kind of a notion, what 1'd
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call a notion of trying to carry out the wi shes of the
testator, or whoever, that those are not preenpted unless
t hey i npose a real burden upon the ERI SA pl an.

M5. McDOWELL: Well, you began your question
with a reference to what Congress woul d have intended
here, and we do know that Congress intended to permt the
nationally uniform adm nistration of ERI SA plans. That's
why it included an express preenption provision.

QUESTION: Ms. McDowell, I would like to go back
to your prior concession, or maybe | shouldn't use the
word concession, but is it not within the real mof the
possi bl e that a man who has just divorced a woman, he's
tired of her, he's used her up, he's thrown her over, he's
off with a young thing but not married, and he's feeling
tremendous renorse, so he says, I'mgoing to | eave that
pensi on plan al one.

(Laughter.)

M5. McDOWELL: Well, that's true, and perhaps
the nore comon situation is where the divorced spouse has
custody of the couple's children. |In that case, it would
probably be a matter of relative indifference to the plan
partici pant whether the noney went to the spouse directly
or the children, or --

QUESTION: Isn't it even nore likely, instead of
this tender-hearted --
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(Laughter.)

QUESTION:  -- divorced husband, isn't it nore
likely that the wife, in striking her deal for the divorce
settlenment, having an ERI SA plan, knowi ng there's an ERI SA
pl an whi ch names her as the beneficiary, assunes that
that's her noney?

M5. McDOWELL: She may wel|l do so, although she
woul d know that at the tinme of their divorce the -- her
spouse woul d be free to --

QUESTI ON: And knowi ng that ERI SA supersedes
State law, as well --

(Laughter.)

M5. McDOWNELL: Wth respect to express conflict
preenption there are several provisions of ERISA that we
submt conflict with the Washington statute. One is the
provision that requires that plans be adm nistered in
accordance with plan docunents. The plan docunents, in
this case, require paynent to the beneficiary designated
by the plan participant, rather than by sonebody
desi gnat ed under State | aw

It also conflicts with ERISA's definition of
beneficiary as the person designated by the participant or
under the ternms of the plan. |If one |ooks to the
participant's designation and the terns of the plan,
petitioner here is the proper beneficiary, not respondent.
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Wth respect to the pension plan, the Washi ngton
statute also conflicts with ERISA's antialienation
provi sion, which prohibits the assignnment or alienation of
pl an benefits. This statute affects an assignment or
al i enation of benefits by transferring a right to benefits
fromthe petitioner's former spouse.

QUESTION:  So your view of the murder situation
statutes are all preenpted, too.

M5. McDOWELL: Well, we would submit that the
sl ayer statutes and the underlying slayer rule and the
Federal common |aw reflect a public policy limtation that
ERI SA pl ans woul d not be free to --

QUESTI ON:  Despite the express preenption
provi sions on which you rely here.

M5. McDOWELL: That's correct.

If there are no further --

QUESTION:  What is your position if in a divorce
decree the decree sets forth that the wife agrees to
relinquish her interest in the pension plan and that the
husband wi Il name the children as beneficiary, and they
both agree to that?

M5. McDOWELL: And the husband doesn't do it?

QUESTION: Right, and then you have this -- then
you have this --

M5. McDOWELL: Qur position is that under ERI SA

24



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

one woul d continue to enforce the ternms of the plan, just
as in this case.

QUESTION:  And the children could not bring a
suit, because that would be preenpted? The suit would be
preenpted as well, | take it.

M5. McDOWELL: There may be a separate sort of
action in that situation under State |aw.

QUESTION:  Way couldn't that --

QUESTION:  Well, | thought the preenption of the
plan --

QUESTION: -- be a QDRO, though? In the exanple
Justice --

M5. McDOWELL: Yes, you're correct. It mght be
recogni zed as a QDRO - -

QUESTI ON: -- Kennedy gave you, why isn't that
covered by the QDRO section --

QUESTION:  Can --

QUESTION: -- if it comes up in a divorce
matter?

M5. McDOWELL: That's correct, it could
constitute a QDRO, dependi ng on whether it neets the
procedural requirenents.

QUESTION: But the QDRO has to be forwarded to
the plan adm nistrator, | take it?

M5. McDOWELL: That's correct, and presumably
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the children with an interest in the benefits would do
t hat .

Thank you.

QUESTI ON: Thank you, Ms. MDowel | .

M. Coldstein, we'll hear fromyou.

ORAL ARGUMENT OF THOVAS C. GOLDSTEI N
ON BEHALF OF THE RESPONDENTS

MR. GOLDSTEIN. M. Chief Justice, and may it
pl ease the Court:

Il will turn quickly to the m staken notion that
t he Washi ngton statute at issue in this case conflicts
with ERISA but | want to explain fromthe outset exactly
what this statute does and why it does it.

Washi ngton, |like a nunber of States, as a nunber
of the questions have reflected, recognizes the
unsurprising proposition and, Justice Scalia, it is
recogni zed by an increasing nunber of States very rapidly,
t hat when two people divorce they try to give each other
| ess noney, not nore.

Particularly relevant here, the designation of
one spouse as a death beneficiary, whether in a will, and
there are will statutes in 49 out of the 50 States, or in
sone other asset, is premsed on the idea that at the tine
of death the couple will still be marri ed.

Applied to this case, and I think it very
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i mportant that we tal k about the facts of this case, the
statute rests on the idea that when petitioner sought and
received a divorce fromDavid Egel hoff, and after they
entered a very detail ed divorce decree, to the |evel of,
he got the tan area rug and she got the Exercycle, that he
did not wal k out of the courthouse thinking, oh, and I

want her to get the pension and the life insurance, too.

QUESTI O\ Maybe she thought she got it.

MR. GOLDSTEIN: That is --

QUESTI O\ Maybe she had a good | awyer who read
ERI SA - -

(Laughter.)

QUESTION: -- and said that, you know, there is
this statute, but it ain't going to affect whether you get
your ERI SA paynent. You have that one. Now, naybe he
doesn't know that, but boy, we're wal king away with a good
settlement here.

MR. GOLDSTEIN. Fortunately --

QUESTION:  You really can't predict what the
expectations were. It's hard to do.

MR. GOLDSTEIN. Wth respect, we can here for
two reasons. First, the divorce decree itself explicitly
says that he gets the pension. It says so, and there's no
doubt that that was the parties' intent.

And second, there is a declaration
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uncontradicted in the record that she basically went
around telling people that David would roll over in his
grave at the notion that she was going to get this noney.

QUESTION:  Well, just addressing the first, the
fact that the husband has the property interest neans that
he sinply has the power to designate the beneficiary.
That's quite consistent with his wanting to let her renmain
t he beneficiary.

MR. GOLDSTEIN. Wth respect, in terns of just
what the parties understood woul d happen to the noney, and
in particular, Justice Scalia, what Donna's expectation
was, he got the pension benefits. The death benefit is
the entirety of the pension benefit, and she could not
have an expectation that she would ever get the noney,
because she knows that he could change it the next day.

Moreover, this is a conmunity property State.
They had to divide up the marital property, which included
t he val ue of the pension at the time of divorce, and she
had to get equivalent assets at the tine of divorce. This
is nothing nore than a double recovery in the purest
sense.

QUESTION:  Well, maybe it is, but |I guess the
point that | don't seemto grasp is why it makes a dine's
worth of difference.

We've got a statute. |If the statute neans what
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they say it does, you lose. |If it doesn't, maybe you w n,
but the particul ar expectations of the parties in a
particul ar divorce, even if there's an evidentiary basis
for it, seems to ne irrel evant.

MR. GOLDSTEIN: It is relevant in the sense --
in tw senses, Justice Souter. The first is that I'm
trying to explain to you the rationale and why it is so
rational that Washington did what it did, and second, it
goes to the question now speaking to the statute, what the
standard is for finding a conflict and finding preenption,
and that is that in this area, fromcases |ike H squidero
on, there nust be a clear and manifest conflict.

And now et me turn directly to the notion of
whet her or not there is a conflict.

QUESTI ON:  Before you do that, can you just
clarify -- you said that this is a galloping thing in the
States. How many States have these statutes now?

MR. GOLDSTEIN: There are 20 States that have
the statute now -- the nunber has been growing rapidly --
with respect to nonprobate assets. It was --

QUESTION: So the mpjority of States still do
not .

MR. GOLDSTEIN. They do not.

QUESTION: Is this the case: 47 States had
di vorce revocati on when the instrunent is a wll --
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MR. GOLDSTEIN. Exactly.

QUESTION:  -- and about 20 have it when divorce
revocation is a nonprobate asset, and it's not
nonuni form-- that is, the States that have it are copying
t he Uni form Probate Code, which has such a provision in
it? Is that right?

MR, GCOLDSTEIN:  Yes.

QUESTION: Al right. If that is right, do
these 20 States all say, or nost of themsay, like
Washi ngton, that if you expressly deny the applicability
of a divorce revocation statute, you're hone free? Do
they all say that?

MR. GOLDSTEIN. They do not --

QUESTION:  Some of then? They all say that?

MR. GOLDSTEIN. They do not all say that, but
al nost all do, because that's in the UPC.

QUESTION:  All right. Do alnost all of them
provi de, as Washi ngton does, that if a trustee doesn't
know about a conflict anobng beneficiaries, he needn't pay?

MR. GOLDSTEIN. The majority do.

QUESTION:  All right. Do the majority al so
provide that if the trustee does find out about it he al so
need not pay until the State courts resolve the matter?

MR, GCOLDSTEIN:  Yes.

QUESTION:. Al right.
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MR, GOLDSTEIN. Justice Breyer has hel pfully
just identified three different opt-out provisions that go
directly to the question of whether or not there's an
actual burden on the plan.

Chi ef Justice Rehnquist --

QUESTION: Now, is it the case that -- does the
preenption provision at issue here say that preenption
only occurs when there's an adm nistrative burden on the
pl an?

MR GOLDSTEIN:. The courts --

QUESTION: Is that the criterion? | nean --

MR. GOLDSTEIN. It is a principal criterion.
Whet her or not there's an --

QUESTION: Ch, | have no doubt that if there is
an adm nistrative burden you will be nmuch nore likely to
find preenption, but if, on the face of it, there is
preenption, does there need to be an admi nistrative
bur den?

MR. GOLDSTEIN. W do not believe so, and Boggs
is an exanple, that the Court did not reach the question.
Four justices of the Court in Justice Breyer's opinion
expl ained that there really wasn't a burden and there
wasn't field preenption. The mpjority said there is
conflict preenption here, but it is worth noting that
Justice Kennedy's opinion in that case did explain why
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there would be real administrative trouble if you
recogni zed nonpartici pant interest.

Chi ef Justice Rehnquist -- so if I could
continue for the nmonent to focus on the practicalities of
what happens to an ERI SA plan, turn to the specific
all eged conflicts with the statute in just a nonent.

Chi ef Justice Rehnquist, you asked how this
worked in operation, and I1'd like to refer to you -- refer
you to the respondent’'s | odging for a nonent.

Respondent’'s | odging at tab 3 has the designation formfor
the life insurance plan, and it explains that David

Egel hof f desi gnated Donna R Egel hoff, wife -- |

apol ogi ze. There may be sone confusion. This is an
8-1/2 X 11 |l odging that may not have cone upstairs.

QUESTION: What is the tab that you --

MR. GOLDSTEIN. [|I'mstarting at tab 3, Justice
Kennedy.

QUESTION: On this so-called | odging --

MR, GCOLDSTEIN:  Yes.

QUESTION: -- this isn't part of the joint
appendi x, apparently.

MR GOLDSTEIN. That is correct, Justice
O Connor-.

QUESTION: And it's not a brief of yours, and by
what authority did you file it, if I may ask?
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MR. GOLDSTEIN. We conferred with the Cerk's
O fice and received permssion to file a | odging.

Let nme explain also that these are nmaterials --
it's particularly inportant, because this is not sonething
that translates at all well into --

QUESTION: Well, normally things that the
parties intend to refer to are incorporated in a joint
appendi x, and | did not know that we accepted these
i ndependently subm tted suppl enmental docunents.
couldn't believe it when it came in.

QUESTION: The fact that the Oerk's Ofice
gives you leave to file it doesn't nmean that it's a
desirable or even a pernmissible thing to do so far as the
Court is concerned.

MR. GOLDSTEIN:. That point is well-taken, M.
Chief Justice. Let ne just specify for the benefit of the
Court that the documents that | am about to refer to are
part of the record.

| understand the point is well-taken that
counsel are nuch preferred at the begi nning of the case
wi thin the joint appendi x to have one consol i dat ed
docunent. It is the case, however, that as the case noves
al ong, for exanple, after we received the petitioner's
brief, other documents becone rel evant that we want to
bring to the Court's attention.
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QUESTION:  And these are part of the record?

MR GOLDSTEIN: Yes, M. Chief Justice, and so
et me just be absolutely clear these are not pedagogi cal
devi ces, anything outside the record. The two docunents
|"mgoing to take you now are in the record of the case.
Tab 3 is the designation form and it says that David
desi gnat ed Donna R Egel hoff, wife.

The reason | point to it is that when the
adm ni strator receives a claimfor death benefits it's
common ground that he or she pulls out the designation
form Before paying the benefits, he or she nust get the
death certificate. W have to be sure that the person is
dead. That's common sense.

On the death certificate it explains that David
Egel hoff died, and on |line 14 -- or, excuse ne, in cel
14, three lines down, it explains that he was divorced,
and that is the sumtotal of the adm nistrative burden
that is put on ERI SA plan adm nistrators. They | ook at
t he exact same docunents.

QUESTION:  Death certificates always say whet her
you' re divorced or not?

MR. GOLDSTEIN. So far -- | will not represent
to the Court that | have been able to identify every
State, but | have not been able to find one that hasn't.
There was no easy way of identifying every State's death
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certificate, but yes, because they have to notify

next-of -kin, and renenber as well, Justice Scalia, that
when you try to pay on death the survivor annuity required
by ERI SA you nmust nake the sane inquiry. You have to know
if the participant was married at the tine of death, and
so --

QUESTION: But it's not married. | nmean, do
t hey put down never married so you know that? You said
t hey must put down divorced.

MR. GOLDSTEIN. The question for the survivor
annuity, Justice Gnsburg, is, at the tinme of death was
the person married. That -- and if so, there nust be a
mandatory - -

QUESTION: So it will say -- it wll say either
married or divorced.

MR. GOLDSTEIN. Exactly. There are two lines in
the death certificate. One is married or divorced and the
second is, there is, in fact, a surviving spouse, SO --

Now, a nunber of the questions have focused on
whet her or not there is a conflict with the terns of
ERI SA. Justice Scalia, you pointed out that it may well
be that there woul d be preenption even if there was no
addi tional burden. This is -- Congress said, this is how
it's going to work. Washington can't say anything
different.
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Justice Souter, earlier you inquired simlarly
whet her or not there m ght not be conflict preenption,
because the statute nandates that you have to pay the
benefits to the naned beneficiary. The difficulty is that
the statute does not say that. The only clained conflict
here is with the term beneficiary, and with the --

QUESTION: | think | was referring to the
definition of beneficiary as being the individual
designated by the participant or by the plan, and I
t hought there was an apparent conflict between that and
any statute which in effect superseded that.

MR GOLDSTEIN: That occurs, with all due
respect to ny coll eagues, because in their briefs there is
an ellipsis of an inportant phrase, and the definition of
a beneficiary is -- and I'"'mgoing to now refer to 29
U.S.C. 1002 sub (8).

QUESTION:  Where do we find it?

MR GOLDSTEIN: M. Chief Justice, it is at the
appendix to the petitioner's brief at page 2, and | --
when | refer to statutory section, fromhenceforth it wll
al ways be in that brief.

QUESTI ON: Page 2a?

MR GOLDSTEIN:. Yes, Justice Scalia. This is
1002, sub (8). The term beneficiary, means a person
designated by a participant or by the ternms of an enpl oyee
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benefit plan who is or may becone entitled to a benefit
t hereunder, and | et nme expl ain how Washi ngton | aw oper at es
here.

Washi ngton | aw at the tine of divorce does not
say, if you divorce you are no |l onger a beneficiary, the
noney i nstead goes to the children. It instead says that
the designation is ineffective and it is up to the terns
of the plan to determ ne who gets the noney, and that's
exactly what the children were here. They were persons
who may becone entitled to a benefit thereunder. They
have al ways been, because the plan specified.

QUESTION:  Two things -- excuse ne. Two things
occur to me. One is, doesn't -- first | guess is, just as
a matter of Washington |aw, the children don't becone
entitled under the plan. They end up becom ng entitl ed,
if they are entitled at all, under the Washington -- under
the State | aw of Washi ngton

And nunber 2, would you conment on what
specul ated when | read that |ast phrase, who are or may
beconme entitled. | assunmed that that |ast phrase was
referring to, in effect, a contingent designation. You
know, to Bor a Cif B dies first, sonmething like that. C
woul d be, may becone entitled. --

MR GOLDSTEIN: | --

QUESTION:  And | thought that was all it was
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referring to.

MR. GOLDSTEIN: | understand. | have both
points firmy in mnd. The first, Washington | aw does not
say that the children becone entitled because of the
statute. Al that Washington |law says is that the
designation -- it reflects, again, the common-sense
under st andi ng that the neaning of the designation -- |
mean, it's fairly obvious here, when it says Donna R
Egel hoff, wfe, but --

QUESTION:. Well, the formis, first becones
disentitled --

MR, GOLDSTEIN: Becones disentitled, and then --

QUESTION: We agree with that, and isn't that
enough for the conflict?

MR GOLDSTEIN: No, Justice Souter.

QUESTI ON:  Because the participant, or the
plan -- | guess the participant in this case -- is
designated and the statute says no, that designation is
not operative. Isn't that a conflict?

MR GOLDSTEIN: No. The actual conflict, to
make it even nore specific, the conflict would have to go,
if petitioner's position were accepted, ERI SA says, pay
the beneficiary, which is correct, absent this special --

QUESTION: Wl |, ERISA says, sure, but ERISA
says, by means of the definition section, pay the
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beneficiary, who is the designee either of the participant
or of the plan.

MR. GOLDSTEIN. Well, then we conme to your
second point, because we have, or nmay beconme, because it
doesn't say the person who is entitled to receive by that
-- under the designation or under the plan. It's, who may
becone.

| agree with you that that is intended to
trigger contingent beneficiaries. Qur point is that the
children are as nuch contingent beneficiaries in the
meani ng of that termas is the participant, because --

QUESTION: They are if you first assunme there is
no conflict and therefore the statute prevails.

MR. GOLDSTEIN. Well, we are |ooking --

QUESTION: That's -- | nean, that seens to ne a
circularity in your position.

MR. GOLDSTEIN. | will give you an interpretive
aid intrying to decide what it neans to be, or may
become, and that is that it can't be the case that
the children -- let nme take you to Boggs.

Justice Kennedy's opinion for the Court in Boggs
expl ained that there are a class of people that ERISA is
intended to protect, participants and beneficiaries. CQur
position is, is that before the death of David, and before
the adm nistrator | ooked at the alternate beneficiary
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provi sions, the children were protected by ERI SA

They were in the class of people who could bring
an action and say, |ook, you' re m sadm nistering plan
assets, just as nmuch as Donna could. They are within the
cl ass of people that ERISA intended to protect, and so if
you are going to call them not beneficiaries, they are
excluded fromthe rest of the statute entirely and they
recei ve none of the protections.

Qur understanding is that if Congress wanted to
say -- use nore |limted | anguage than or may becone, it
could have. It could have said --

QUESTION:  Yes, but it's also the case that
the -- and | will assunme the prem se of your argunent that
there may be a considerabl e class of individuals who may
object to plan adm nistration. It does not follow from
that that every one of those individuals in fact gets sone
nmoney in the pocket at the point of distribution.

MR. GOLDSTEIN: No, but the first class, the
group of people who are protected by the statute, are
denomi nated in the statute as beneficiaries.

QUESTION: It seens to ne what you're arguing is
that it does not pose a conflict with the plan if you
require the plan to pay out to a contingent beneficiary
instead of to the nmain beneficiary.

| nmean, the mere fact that it's sonmebody who was
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not entitled to it, but would be entitled to it if the
person entitled to it weren't around, that's still a
conflict, it seens to nme. Just because they both are
cal |l ed beneficiaries of sonme sort, you're still requiring
paynent not to the beneficiary naned.

MR GOLDSTEIN: Well, Justice Scalia, there are
many tinmes when an ERI SA pl an pays benefits to soneone
ot her than a nanmed beneficiary, so we're going to have to
find the conflict sonmewhere el se.

ERI SA pl ans pay benefits out under the spousal
annuity. ERI SA plans pay ERI SA benefits out under the
QRO provisions. It is many tinmes not the case that they
pay it out directly to the person whose nane is onit. In
fact, the plan here reserves the right to determ ne that
t he individual naned is inconpetent, and not to pay them
t hen, either.

QUESTI ON:  But the spousal annuity provision, |
mean, the spouse at the tinme of death nay not be naned,
but it's clear on the face of the plan and the
acconpanyi ng | aw of ERI SA that the spousal annuity goes to
the spouse at the tinme of the beneficiary's death, or --

MR GOLDSTEIN: Let nme deal with what | take to
be the prem se of your point, which is that a conflict
with the ternms of the plan would be sufficient to cause
preenmption, if the plan said, you can't do this, and
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second -- so I'lIl return to that in just a nonent, whether
or not that would be sufficient to cause ERI SA preenpti on,
but let me deal with it on the facts of this case, and it
is inmportant to return to the text of the statute again.
Wth the stroke of a pen, you can wite into any
nonpr obate asset, including an ERI SA pl an, divorce
revocation statutes do not apply.

Justice G nsburg, you asked the petitioner's
| awyer, wouldn't there also be the problemyou woul dn't
know which State | aw applies. The Attorney General of
Washi ngton in her brief at footnote 6 has expl ai ned under
this statute, you don't have to say, Revised Code 1107010
doesn't apply, Al abama Code, da-da-da. It is, you just
say, divorce revocation statutes don't apply.

An earlier question also said, and --

QUESTION: M. Coldstein, you said the
Washi ngton statute, but there are a nunmber of statutes,
and they are various, so it wouldn't obviate the conflicts
pr obl em

MR, GOLDSTEIN: Justice G nsburg, it would in
one sense and potentially not in another. The Court is
asked to pass on a particular statute with three safe
harbors that Justice Breyer has identified. |[|'m not
representing to you that the sane rationale would save al
of them
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| think, though, your point goes nore
particularly to what does the adm nistrator do in a
conflict of |aws problen? There's the hypothetical, for
exanpl e, that soneone's from Oregon, soneone from
Washi ngton, soneone from Texas. The plan operates in a
mul ti-State arena.

There are two inportant points. The first is
that there is the safe harbor both under the text of ERISA
and under this plan -- under this statute, that says, if
you have any doubt, don't pay. You don't have to go to
court. Just don't do it. Just send a letter to the
peopl e who want the noney and say to them cone back to us
when you have figured it out or a court has told you what
to do.

And so in terns of getting to the
practicalities, Justice Gnsburg, of howis this going to
work for adm nistrators --

QUESTION:  Doesn't that conflict with ERI SA? |
mean, isn't he supposed to pay out the noney pronptly to
the person entitled to it, and you're saying it doesn't
conflict with ERISAto tell himto sit on his hands until
l[itigation term nates 2 years hence?

MR, GOLDSTEIN: Justice Scalia, it is frequently
the case, in fact, that ERISA plans have sone doubt. The
Court discussed probably the nost obvious cases, slayer
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statutes, sinultaneous death happens actually not
infrequently, but there are lots of tines -- Justice
Stevens, the mddle name of all the children is Joseph.
There are nmany tines when you don't pay inmnediately.

ERI SA provides in its enforcenent section, and
the circuits uniformy agree, that what the plan should do
there is sinply put the noney aside and wait for the
claimng participants to fight it out.

QUESTION:  Woul d you refresh nmy recol |l ection?
Does the statute take care of the situation when the
beneficiary is inconpetent, or a child, or sonething |ike
that? Does it provide paying to a conservator, or is that
done as a matter of State |aw?

MR. GOLDSTEIN: Does -- ERI SA does not.

QUESTION: It doesn't contenplate that. So if,
in fact, the plan adm nistrator knows that the -- say, the
beneficiary is in prison, or is having a nental problem or
sonet hing, he doesn't have to pay out right away?

MR GOLDSTEIN: That's correct.

QUESTI ON:  Yes.

MR. GOLDSTEIN. There are nany tines this
happens.

QUESTION:  If -- is there -- you're asking us,
take it, to interpret the statute, ERISA, which
effectively says pay the noney to the primry beneficiary.
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You want to say, well, pay the noney to the primary
beneficiary who is a beneficiary and isn't disqualified by
certain State laws, and now this is one of the State | aws
that m ght disqualify a person, and another one is a

sl ayer statute, and a third one, | take it, is a

si mul t aneous death statute, and are there any others --

MR GOLDSTEIN. Those --

QUESTION:  -- that anybody's been able to think
of ?

MR. GOLDSTEIN. No, and it is inportant to
understand in terns of what the court is opening the doors
to, that the States have been regulating this area for
centuries, and that is the -- you know, this is in the
area of divorce. There are normal probate areas that they
have limted thenselves, and if | could just nention one
poi nt - -

QUESTION: Do -- | nean, one of the ways they
used to regulate it is that, you know, the w fe would get
half the estate automatically upon death. Suppose the --
a State enacts a |law that says, you know, if this benefit
is not given to the spouse at the tinme of death, it nust
be.

MR GOLDSTEIN: | understand.

QUESTION:  And this is probate, this is our
concern with the famly and with marriage and all of that.
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MR, GCOLDSTEIN:  Yes.

QUESTION:  Surely you wouldn't say that ERI SA
woul d be overcome with that.

MR. GOLDSTEIN:. That's exactly right, because
that's a prohibited alienation. That's Boggs, and let ne
explain why this is not.

Congress provided that there are certain people,
participants and their beneficiaries, when it's a spousal
annuity, who have an expectation that they are going to
live off pension benefits, and it specified when an
al i enati on would occur.

This is not a situation where the noney is taken
away fromthe participant or anyone el se who has a
mandated right to it and give -- and let nme take you to
the definition. The alienation definition is not
reprinted in the appendix to any brief -- | apol ogize --
but I will sinmply read it to you. Wll, the statute is,
and that is at the appendix to petitioner's brief at page
4, and it sinply says, not very hel pfully, each pension
pl an shall provide the benefits provided under the plan
may not be assigned or alienat ed.

Justice Kennedy's opinion in Boggs |ooks to the
IRS's definition and I will read it to you. This for the
record is at 26 C F.R section 1.401A-(13)(c)(i) -- (ii).
The terns, assignnent and alienation, include any direct
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or indirect arrangenent, whether revocable or irrevocable
whereby a party acquires froma participant or beneficiary
a right or interest enforceable against a plan in or to
any or all of the plan benefit paynent.

QUESTION:  That's what | thought alienation
means. It nmeans froma participant. This alienation is
not fromthe participant. |It's by operation of the State
law. You're not getting it fromthe participant.

MR GOLDSTEIN:. W agree. It's not an
alienation. That's our point, and that's the difference
fromthe hypothetical you asked. If there was a divorce
decree that said, look -- if the divorce decree here said,
Donna Egel hoff is going to get 100 percent of David's
pension, if that is not, Justice O Connor, registered as a
QRO that's an alienation. You can't do it.

Now, the petitioner --

QUESTI ON:  Excuse ne, that is an alienation?
Wiy is that an alienation?

MR. GOLDSTEIN: Because it takes it from David
and gives it to Donna.

QUESTION: But David is not alienating hinself.
He's not taking it fromhinself and giving it to Donna.

t hought you agreed with me that that's what alienate
means. It means you can't transfer it to someone el se,
not that operation of law can't take it away from you and
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give it to sonebody el se.

MR. GOLDSTEIN. | apol ogi ze, Justice Scalia. |
was focusing on the take it fromthe person to another.
You were focusing on the operation of law. | actually
agree with your interpretation of operation of |aw.
Unfortunately, | think it's precluded by Boggs. That was
State community property law. | think Justice Breyer
m ght -- sonme mght think he had the better of that
argunent. That is water under the bridge, and that was
comunity property | aw

QUESTI ON:  Yes. Yes.

MR. GOLDSTEIN: Renenber, the second wi fe,
comunity property law, took it. She -- the conmunity
property law is what gave it to her. So what |I'm focusing
on, though, is that this does not take it from sonebody
and give it to sonebody el se.

Now, there was the question put before, well,
shoul d this have been a QDRO, and there is the negative
i nference suggested by petitioner that Congress occupied
this field, that really these sorts of things are supposed
to be done by @DRO's, and | will explain to you why that's
not so.

Washi ngton | aw doesn't intend to say that the
kids will get the noney. That's the whole point, that the
plan will decide who gets the noney. Washington | aw wants
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David, after the divorce, to decide who will get it. Say
there's athird wife. David -- say he's a serial marrier.
If there's a third wife, David wants to be able to nanme
her. If there's a QDRO, he can't. If the divorce decree
said, the noney goes to the kids, he's out of |uck.

That's a registered decree under Washington State | aw

Al'l Washington is trying to do here is say,
| ook, when you divorce, the intent is that the spouse,
your ex-spouse isn't going to get the noney. Go fix the
probl em some other way, and it says to the plans, or any
ot her nonprobate asset, you don't want to conply, say
you're not going to conply. You have any doubts, don't
conply. And it says to the participant hinself, if you
don't want this to be the rule, just say so, either in the
di vorce decree or even in your designation.

There really is nothing going on here that
Congress didn't want to happen. There's nobody -- unlike
Boggs, where we had the actual spouse who was going to get
t he spousal annuity, or we had the pension benefits after
death in the hands at |east of the estate of the
pensi oner, none of that applies here.

W're in a situation where Congress left it up
to anybody to name a designee, and unless there's sone
real practical problemfor the ERI SA plan, unless
sonething's -- it's just not workable, | could understand

49



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

a reason to preenpt it. But when you're going to take
away simultaneous death, slayer statutes -- in the
footnote in which they address the issue in their reply
brief, petitioner says, Justice Scalia, that it preenpts
state |law definitions of what it is to die, who's a
spouse, what's a child, comon | aw i ssues frequently
regul ated by the States.

| should make one final point, and that is that
there is at the very |east one alternative narrow hol di ng
that | don't understand the answer to for this Court, and
that is that we sued petitioner under a provision of State
law that |ets us just sue her, and if the problemis the
practical adm nistration of this rule, that it will cause
a burden for ERISA plans, the rule at the | east ought to
be that that's not preenpted. |It's a State |aw conversion
suit. W can go after her for the noney.

QUESTION: It seens to ne, and maybe you have an
answer to it, that the manner in which this State | aw
differs fromlaws that say who a wife is, who a child is
and so forth, is that this is a State law that is directed
explicitly to the manner in which a contract, an ERI SA
contract in particular, should be interpreted. It is
directed precisely to the intent of the parties to an
agreenent, and it says this is what they shall be deened
tointend. It operates directly and explicitly upon the
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agreenent itself.

MR. GOLDSTEIN. Two points. The first is that,
of course, it doesn't operate in such a fashion if there's
any contrary expression of intent by any of the parties,
be it the plan or the participant.

The second is that | do think in these ERI SA
cases we get the unfortunate sense that this statute is
about ERISA plans, and it's not. There's a separate
statute, of course, that deals with every formof wll.
This statute deals with every conceivabl e form of
nonprobate asset. It's really inportant under State |aw.

Most of the noney that is held by individuals
now is either in your home or in a life insurance plan or
in a pension, whether qualified or not, and you get the
situation that you have here, and that is that Donna
Egel hof f al ready got equival ent assets. She's going to
conme along and recover again. The children are going to
be conpletely out of luck for no sensible purpose at all.

|f there are no further questions --

QUESTI ON:  Thank you, M. Col dstein.

M. Kilberg, you have 3 m nutes remaining.

REBUTTAL ARGUVMENT OF WLLIAM J. KILBERG

ON BEHALF OF THE PETI TI ONER
MR. KILBERG  Thank you, M. Chief Justice
Just a few points. The last point that M.
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Gol dst ei n made, whi ch suggests broader preenption than
think the statute entails, ERI SA preenpts State |aw only
insofar as it relates to an enpl oyee benefit plan. No one
is suggesting that the State statute is preenpted with
regard to ot her nonprobate assets.

M. Coldstein also nmentioned that they had sued,
t he respondents here had sued petitioner, not the plan.
Well, that is true. That, of course, was true in Boggs as
wel |l and, as the Court said in the Boggs decision, there,
as here, the prem se of the lawsuit is based on a
di spl acenent of ERI SA provisions and plan provi sions.

A point with regard to the contingent
beneficiary notion. |If M. CGoldstein is correct, and
respondents are beneficiaries under ERI SA because they
have a contingent right, then their only cause of action
woul d be under section 502(a) of ERI SA. That woul d be
their exclusive right, and they would have had to sue the
pl an under those provisions rather than the petitioner
under the State statute.

Wth regard to the QRO point, Qualified
Donestic Relations Order point, the fact is that a QDRO
coul d have been fashioned that provided that the spouse
had gi ven up any interest that she m ght have as a
beneficiary. The fact here is, that wasn't done. That
provision is a relatively easy one to effect. It wasn't
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done, and that's the reason that respondents nust | ose.
Unl ess the Court has any questions for ne --
CH EF JUSTI CE REHNQUI ST:  Thank you, M.

Kil berg. The case is submtted.
(Wher eupon, at 12:00 noon, the case in the

above-entitled matter was submtted.)
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