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PROCEEDI NGS
(10:04 a.m)

CH EF JUSTI CE REHNQUI ST: W' || hear argunent
now in No. 03-95, the Pennsylvania State Police v. Nancy
Drew Suders.

M. Knorr.

ORAL ARGUMENT OF JOHN G KNORR, 111
ON BEHALF OF THE PETI TI ONER

MR KNORR M. Chief Justice, and may it pl ease
the Court:

Inits decisions a fewyears ago in the Hlerth
and Faragher cases, this Court held that where a
supervi sor has created a hostile work environnent by acts
of sexual harassment, the liability of the enployer is not
strict, but rather is subject to an affirmative defense
whi ch centers around the opportunities provided by the
enpl oyer for corrective or preventive action.

The question here is whether that affirmative
def ense shoul d continue to be available where there is an
all egation that the hostile work environment resulted in a
constructive discharge, and we submt that it shoul d.

In our viewthere is nothing about a clai m of
constructive di scharge that changes the El | erth-Faragher
anal ysis of hostile work environments. A supervisor's

acts which create a hostile work environment don't produce
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strict liability because they are not acts of agency; that
is, they are not the acts of the enployer. They don't
bear the inprinmatur of the enployer. They aren't ratified
by the enployer, and they are not the sorts of things

whi ch coul d only be done by somnebody invoking the
authority of the enpl oyer.

QUESTION M. Knorr, I'm-- 1 had a hard tinme
in reading the briefs on this case, figuring out what we
ought to do with the suggestion that there's a
constructive discharge theory. Now, | don't think this
Court has ever weighed in on that. It cones out of the
| abor | aw context | guess.

MR KNORR  Yes.

QUESTION  |' mwondering, you know, in -- in
Ellerth and Faragher, what we said was that when no
tangi bl e enpl oynent action is taken, a defending enpl oyer
may raise an affirmati ve defense to the liability. So I'm
wondering if we shouldn't just try to look at the facts in
this case and ask whether what the supervisors did
anmounted to a tangi bl e enpl oynent action and that woul d
answer the -- the question

| -- I don't know that viewing it through the
I ens of a constructive discharge is helpful. Wat she
says is that the supervisors -- that she had taken tests

to qualify for a pronotion, that the supervisors had

4
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hi dden the results of those tests and had thereby
prevented any pronotion, and that there was a fal se arrest
I guess. Now, why shouldn't we just look to see if those
actions occurred, and if so, whether they amounted to a
tangi bl e enpl oyment action? Wuldn't that answer the
guestion?

MR KNCRR Justice -- Justice O Connor, if we
haven't made this clear, then the Court has ny sincerest
apol ogi es because that is exactly what we suggest the
Court should do. |If the underlying actions of the
supervi sor anounted -- which -- which provoked the
constructive discharge amounted to a tangi bl e enpl oyrment
action, then there is no affirmati ve def ense.

QUESTION But -- but Justice O Connor is going
alittle bit further than that. | think she is suggesting
that there cannot be a constructive discharge wi thout some
t angi bl e enpl oynment acti on because constructive di scharge
itself attributes to the enployer the desire to get rid of
the enpl oyee, and that desire cannot sinply be
comuni cat ed t hrough some | ower -- |ower people.

Now, maybe the -- the tangibl e enpl oyment action
is the refusal of the enployer to respond when the obscene
actions of -- of the -- of the coworkers here are brought
to the enployer's attention. That would be I -- would

that qualify as tangible action in -- in your part -- in

5

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

your estination?

MR KNORR I'mnot sure if it would be tangible
action or not, but it would certainly indicate that if the
enpl oyer didn't respond, that it was in some sense
ratifying or approving what it has done.

QUESTION | nean, the point is, how can you
have a constructive di scharge? The only person that can
di scharge is the enployer. You have to pinit on the
enmpl oyer. | don't know how -- how subordi nates al one can
-- can produce a situation that amobunts to a constructive
di schar ge.

MR KNORR That, Justice Scalia, is partly true
and it partly is not true because the precise el ements of
what you need to prove to -- to get a constructive
di scharge vary quite widely fromcourt to court. And in
sone courts what you say is quite accurate. There has to
be sone proof of an intention on the part of the enployer,
even if it's only through a failure to respond to a
conmplaint, to get rid of the enployee. But in other
courts -- and -- and this includes the Third Crcuit --
that is not really the case.

QUESTION Wl l, what do you think it ought to
be?

MR KNORR | think it ought --

QUESTION There is a right answer to this,

Alderson Reporting Company, Inc.
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isn't there?

MR KNORR Well, that's not a question that
we've presented or that the court has addressed. In -- in
our view, the right answer to that would be, yes, you have

to in some sense prove enpl oyer intent --

QESTION Is there -- is there -- you -- you
say the -- the standards vary. |Is there any jurisdiction
that -- for a -- that recognizes constructive di scharge

that does not require the enployee to prove that the

enpl oyee acted reasonably in relation to avenues for
redress, filing grievances and so on? Is -- is there any
-- is there any jurisdiction in which the enpl oyee's
reasonabl eness in trying to adjust things before |eaving
is not an elenent of the -- of the clain?

MR KNCRR | think that the short answer to
that question is yes. There are such jurisdictions and
they include the Third Grcuit, but | need to be a little
nore expansi ve than that because in all jurisdictions,
including -- including the Third Grcuit, there is an
inquiry into whether the enpl oyee acted reasonably, but --
and in sone jurisdictions, that inquiry is directed to --
to the question of whether the enpl oyee tried to resol ve
this -- this matter internally. |In other jurisdictions,
including the -- the Third CGrcuit, the inquiry into

enpl oyee reasonabl eness is tied only to the question of
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how bad were the conditions; that is, were these
conditions so bad that a reasonabl e person would quit?
And in that inquiry, it may or may not even be rel evant
whet her the enployee tried to -- to resolve it internally.
QUESTION But it was inthe Third Grcuit
because the judge somewhere in that |ong opinion did say
that the evidence that she had conpl ained -- that that
woul d be rel evant, but not essential evidence to show the

reasonabl eness of her reaction treating this conduct as a

di schar ge.

MR KNORR I'mnot sure the court went that
far. The court said that -- that it mght conceivably be
relevant and in -- in a later --

QUESTION | thought -- | thought it was
stronger than -- than that. It may be different --

MR KNORR And it -- I'msorry.

QUESTION -- in different places because this

opi nion tended to say everything at |east tw ce.
(Laughter.)
MR KNORR M recollection is that the court
didn't give very much specific direction on what shoul d
come inon aremand in this case. As a general matter,
the court of appeals was quite clear that it was up to
district courts to decide whether all, some, or none of

evi dence about anti-harassnment policies and renedi al
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efforts should come in. And that --
QUESTI O\ Excuse ne
MR KNORR I'msorry, Justice Kennedy.
QUESTION Did you finish your answer? | --
beg your pardon
MR KNORR If -- if | could.
And that inquiry, inturn, is tied sinply into
t he question of how bad were the conditions. That is, if

the conditions were bad enough, it doesn't natter if there

was an anti-harassnent policy. It doesn't natter if there
were renedial efforts nade. So the -- the inquiry, while
it all is-- whileit isall -- while it is always phrased

in terns of enpl oyee reasonabl eness, can really be
directed to quite different things.

QUESTION May | ask you also to clarify? That
-- you gave Justice O Connor an answer that surprised ne
because she said let's stick to this case, and she said
that action involving the not -- not letting her have her
papers, and then the arrest, that |ooking at those facts,
could that be -- is that the way the Court should go about
it. But the district judge gave summary judgnment for you
inthis case. Is that not so?

MR KNORR That's correct.

QUESTION:  So, then on Justice O Connor's facts,

there woul d be no question whet her she acted reasonably,

Alderson Reporting Company, Inc.
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whet her it was equival ent, whether it was equivalent to a
t angi bl e enpl oynent acti on.

MR KNORR In ternms of this particular case, in
our viewit is alittle bit -- it -- it is too late in the
day to reopen the inquiry as to whether the underlying
actions of the supervisors were or were not tangible.

That -- that is something that shoul d have been rai sed at
the district court |level when we raised the affirmative
defense. Wat | -- what | --

QUESTION But there was no trial. This was
just summary judgment. There was no evi dence submtted.

MR KNCORR There -- well, there was no trial
There was certainly evidence submtted, and it seens to us
that when we as the defendants say we are entitled to the
affirmati ve defense and we are noving for summary j udgnent
onit, it's incunbent on the plaintiff at that point to
say, no, you aren't entitled even to assert the
affirmati ve defense because we have this action and this
action and this action which were taken, which are
tangi bl e enpl oynment actions, and therefore you aren't even
entitled to the affirmati ve defense. And that didn't
happen. At no point in this case has the respondent ever
said that she was subjected to a tangi bl e enpl oyrment
action other than the constructive discharge itself.

QUESTI ON: Suppose we' re back before the sunmary

10
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judgment stage and you're telling the trial court what the
theory of the case should be. Wuld your theory be
sonething like this? Wether we use the phrase,
constructive discharge or tangible enpl oynent action --
and we have to use sone phrase because the | aw works with
labels -- we're interested in the practical aspects of --
of these cases, and one of themis this. Wre there
avenues of redress? And if the enpl oyer was -- enpl oyee
was unreasonable in not follow ng these avenues of
redress, then there can be no constructive discharge or
tangi bl e enpl oynent action. 1Is that your position?

MR KNORR No, Justice Kennedy, and | --
guess | --

QUESTION It sounds |like a good position. Wy
isn't that your position?

(Laughter.)

MR KNORR Qur -- our position really is that
this case and -- and hostile environnent cases generally
which are alleged to be constructive di scharges are just
like Ellerth, that what you do is you | ook at what the
supervisor did to the enpl oyee to provoke the discharge,
and if those actions were hostile work environnment, if
they were -- if they were -- | hate to use the word
nerely, but if they were acts of sexual harassment, not

arising to tangible actions, if the enployee had sinply

11
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sued on the hostile work environment, we'd have an
affirmati ve defense. Qur position is that doesn't change
or it shouldn't change because there is also a claimthat
it was so bad that | had to quit.

QUESTION Howis that different fromthe
formul ati on that one component in alnost all cases of
constructive discharge or tangible enpl oyment action
what ever you want to call it, is the existence or
nonexi st ence of avenues for redress, and if they did
exi st, whether the enpl oyee took reasonable steps to
fol l ow them

MR KNCRR If that were true across the board,
Justice Kennedy, there would be no difference. You're --
you're entirely correct.

QUESTION: Way does - -

QUESTION: Then why --

QUESTION  ['msorry.

QUESTION  No, no pl ease

I was -- why isn't the way to sinplify the
probl em and decide this case for us to say in order to
have constructive di scharge, there has got to be the
el enent that Justice Kennedy just described, i.e., avenues
of redress, reasonabl eness on the part of the enployee in
avai ling or perhaps in some cases not availing of then?

If that element is shown, then there is no point in

12
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recogni zing the affirmative defense because that is in
pretty clear contradiction to one el ement of the
affirmati ve defense. And -- and that woul d nake for a
fairly sinple body of law Wy -- why isn't that the
appropriate way for us to go?

MR KNORR | think that is certainly a way to
go, Justice -- Justice Souter. If it were -- if it were
clear across the board in all jurisdictions that to prove
a constructive discharge, you do have to have nade sone
effort to invoke a remedi al process, just as with the
affirmati ve defense, then that would certainly -- that
woul d certainly satisfy our concerns.

QUESTION Wy does a -- why does a plaintiff
bring a constructive discharge suit instead of just a
regul ar sexual harassnent suit? Is it -- isit a mtter
of getting nore damages? |s that the reason for --

MR KNORR Yes, | think so.

QUESTION  -- for couching it in those -- in
those ternms?

MR KNORR Yes, because then you've got the --

the lost wages and so forth for -- for the entire tine.
QUESTION |I'mtroubled by that too. | nean,
don't understand why we're using that termat all in |ight

of the case background here. Wy isn't it couched in

terns of allegations of sexual harassment and tangible

13
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enpl oynent action?

MR KNORR That is -- that is the way we think
that it should be couched, Justice O Connor. The -- the
use of the constructive discharge is -- was the
plaintiff's choice, of course, and --

QUESTION But that -- that too is the Third
Grcuit's theory in the case. They very nuch relied on
the anal ogy to constructive discharge, didn't they?

MR KNCRR Yes. | think that their -- their
viewis that a constructive discharge is -- is just the
sane as an actual discharge.

QUESTION No -- no court has rejected the
constructive discharge. The question is how do you define
it. And you said, in response to Justice Souter, that it
woul d be fine if you said, plaintiff, you're in this
situation, you' re claimng constructive discharge, you
come in and -- and, in effect, negate what woul d ot herwi se
be the affirmative defenses. But they --

QUESTION  WVell, I -- 1 thought two circuits
hold that a constructive discharge is never a tangible
enpl oynent action. | nean, that's part of the problem

MR KNORR Yes. That's -- that is correct.
And -- and frankly, | don't think that is a correct
anal ysis either. Qur viewis that a-- a-- ina--ina

sense a constructive discharge can't ever be a tangible

14
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enpl oynent action because it isn't an action at all. It's
just a construct. Qur viewis you look at -- to what it
is that the supervisor did, and if that's a tangible

enpl oynent action, then there is no affirmative defense,
whet her -- whether or not the enployer is --

QUESTION But there's an -- there's an
intermediary situation and that's the one where there is a
tangi bl e action like you get denoted or you get
transferred to a -- a worse position. And that -- that's
one category. Another category is you say | was harassed
constantly and that anounts to constructive discharge.
Another is they did take a tangi bl e acti on agai nst ne,
they didn't discharge me, but they were so bad in
harassing ne and in this denotion, that it anounted to a
constructive discharge. That -- that constructive
di scharge is the label used for that too, isn't it?

MR KNORR It can be. An enployee can
certainly say | was -- | was subjected to a humliating
denotion and that was so bad --

QUESTION So | quit.

MR KNORR -- that | quit. Had she just sued
just on the denotion, clearly a tangible enpl oynent
action, and we woul d have no affirmati ve defense. |If she
al so goes on to say, and it was so bad that | quit, I

t hi nk we again should not have the affirmative def ense.

15
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QUESTION  But the Seventh Circuit goes the
ot her way on that.

MR KNCRR Yes, they do. Yes, they do

And by the same token, if the enpl oyee sinply
says, | was sexually harassed and subjected to a hostile
wor k envi ronnent, we woul d have the affirnative defense
If she goes on to say, and --

QUESTION Is that true even if the person who
did the harassment and so forth but did not otherw se take
a tangi bl e action, was the president of the conpany and
said -- made the -- the workpl ace i npossible to have it
for the enployee and she quits. Wuld that be a tangible
enpl oynent action?

MR KNORR | don't think you'd reach that
question, Justice Stevens. | -- | think what woul d cone
into play there is the idea that there are -- there are
some peopl e in every organi zati on who are so high up that
they are proxies for the enpl oyer itself.

QUESTION  Right.

MR KNORR And so it -- it really is --

QUESTION  And that person who's a proxy does
not coomt a -- nake a -- a tangibl e decision, doesn't
fire her. He just nakes it inpossible for her to work.
Wul d that be actionable or not?

MR KNORR That woul d be actionabl e because it

16
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is the action of the enployer, and you don't even have to
get into the question of whether it is an agent of the
enpl oyer or not.

QUESTION:  Even though it was a tangible -- even
though it was a constructive di scharge.

MR KNORR | think at that point it -- that is
all irrelevant because what you're tal king about is the
act of someone who is the proxy of the enpl oyer and
therefore the enployer is responsible for it.

M. Chief Justice, if |I could reserve the
bal ance of ny tine.

QUESTION  Very well, M. Knorr.

M. Cornstein, we'll hear fromyou.

ORAL ARGUMENT COF | RVING L. GORNSTEIN
ON BEHALF OF THE UNI TED STATES
AS AM CUS CURI AE, SUPPORTI NG THE PETI TI ONER

MR GORNSTEIN M. Chief Justice, and nay it
pl ease the Court:

An enployer is strictly liable for a
constructive discharge in any harassnent that has preceded
it only when the constructive discharge comes about as a
result of an official conpany act, such as a denotion. |If
the constructive di scharge cones about as a result of a
supervisor's creation of a hostile environnent, then the

enpl oyer has an affirnative defense and can show that the
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pl aintiff unreasonably bypassed avail abl e opportunities
for correction.

Now, the requirenent of an official conpany act
as a predicate for strict liability cones fromthe Court's
decision in Ellerth and is supported by two inportant
consi der ati ons.

First, a conpany act is the kind of act that is
likely to be docunmented and subject to higher |evels of
review, and so it's the kind of act over which the
enpl oyer can exert the nost control. And that hei ghtened
potential to control makes it fair to hold the enpl oyer
strictly liable, even if in a particular case the enpl oyer
woul d otherwi se be able to show that it acted reasonably
and the plaintiff did not.

It -- it -- second of all, furthering title
VII's -- the -- recognizing the affirmati ve def ense when
there's not an official conpany act, furthers title VI1's
prophyl acti c purposes because it gives the enpl oyer an
extra incentive to create policies that will help to
prevent discrinmnation fromoccurring in the first place
and it gives enployees an added incentive to conplain
bef ore probl ens becone Title VII violations.

QUESTION Wl |, how do you think we should
anal yze this particular case in light of the Third

Crcuit's treatment? How does this fit into your fornula?

18
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MR GORNSTEIN Well, inthis -- in this case
you mght want to -- what | was going to go on to say is
you mght want to initially decide the logically
ant ecedent question of what it takes to -- to nake out a
constructive discharge claimin the first place. And if
you did that, you should say that to prove constructive
di scharge, a plaintiff has to show that there's no
reasonabl e other alternative other than to resign. And a
plaintiff who has unreasonably bypassed an avail abl e
opportunity for correction can't nmake out a constructive
di scharge claimin the first place.

QUESTI O\ Wien you -- when you posit that
reasonabl eness requirenent, | take it you -- you mean to
i ncl ude that the enpl oyee nust show either that the
enpl oyee reasonably availed herself or hinmself of whatever
gri evance procedure there was or at |east had a reasonabl e
basis for not doing so.

MR QGORNSTEIN That -- that's correct, Justice
Sout er .

QUESTION  Now, if -- if you do that, what is --
what is left of the affirmati ve def ense, whet her there was
-- whether there was a supervisor involved or not, because
the affirmative -- as | understand the affirnative
defense, the affirmative defense is inconsistent with that

showi ng?

19
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MR GCORNSTEIN.  Justice Souter, you are right
with respect to the constructive discharge claimitself;
that is, proving the constructive discharge will
necessarily negate the affirmati ve defense to the
constructive discharge claim But that --

QUESTION  So why don't we stop right there?

MR QGCRNSTEIN.  Because it doesn't necessarily
negate -- proving the constructive di scharge doesn't
necessarily negate the affirmati ve case -- defense to the
claimof a hostile work environment that preceded the
constructive discharge

QUESTION:  Yes, but the hostile work environnent
claim-- and if -- if we're going to recogni ze
constructive discharge, hostile work environnent | -- |
presume has been subsumed under constructive discharge
because constructive di scharge says, hostile environment
pl us sonething nore. And we've been describing the plus
sormething nore. And -- and in order to prove the plus
sonet hi ng nore, you've got to prove, as you said,
sonet hi ng which is inconsistent with the affirmative
def ense.

MR QGORNSTEIN Let me try to explain to you how
this could come up. You could have a situation in which
at the monment of resignation, the plaintiff was reasonabl e

in believing that there was nothing she coul d do ot her
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than to resign and reasonabl e in bypassing the avail able
procedures at the nonent of resignation, therefore, could
prove a constructive discharge. But it nay have been the
case that at a prior point in time, she woul d have been
unreasonable in failing to conplain about the harassment
and therefore be vulnerable to the affirmative defense on
the hostile environment claimeven though she's proven her
constructive discharge

QUESTION | understand what you're -- |
understand what you're saying, but | -- | would suppose
that if -- if the evidence shows that it was -- that there
was a point at which she could have resolved this or at
| east a point at which it woul d have been reasonable to
pursue grievances and so on to resolve it, and she didn't
do it, that she's going to lose. In other words, if -- |
-- | don't -- 1 don't see how she's going to get to the
poi nt that you descri be.

MR QGORNSTEIN  The -- the way that she woul d
get to the point that | described, Justice Souter, is if
you had an escal ating kind of harassment and at the | ast
act of harassment, it woul d have been reasonable that --
for the plaintiff to leave at that point -- let us say the
supervi sor does a |lot of things, and then on the | ast act
says, if you come back tormorrow, you're dead.

QESTION | -- | see your point. | -- | have
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one question in response to the point, and that is, if --
if we -- if we construct a systemthat -- that recognizes
the possibility that -- that you just described, are we
going to have a systemthat is just so darned conplicated
that it's going to be too difficult to adm nister?

In other words, every case is going to involve
al | egations of what you just say, denials of those
allegations. 1In order to have an adnini strable system
shouldn't we sinply say that if you can prove the
constructive discharge, if the -- if the element includes
t he unreasonabl eness on grievance, no affirmative defense,
and just get over with it sinply because otherwise it
woul d be just too conplicated a systen?

MR QGORNSTEIN Justice Souter, it would be a
sinpler system but the -- the systemwe are proposing
really is just superinposing on this problemthe same
structure the Court created in E lerth and Faragher. The

Court could have devised a sinpler rule in Ellerth and

Far agher .

QUESTION You're saying it's ny fault.

MR CGORNSTEIN Vel --

(Laughter.)

MR QGCRNSTEIN  I'msaying that the Court took
into account various conpeting considerations in -- in

structuring it, and it nmade for a somewhat nore
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conpl i cat ed schene.

QUESTION But it wasn't --

QUESTION M. CGornstein, could tell us what the
Cover nnent proposes that we do in this case?

QUESTION  Yes. That's what | want to know.

QUESTION  You -- you asked us to remand because
why?

MR QGORNSTEIN W would say that you woul d
remand because it is possible that there is a -- an
official conmpany act that caused the constructive
di schar ge.

QUESTION. To wit.

MR GORNSTEIN. To wit, the sequence of events
leading up to the arrest, and that the arrest mght be --
we're not saying that it is -- but it mght be an official
conpany act. If it is and the plaintiff could show that
that act left her with no reasonable alternative other
than to resign, you would have a constructive di scharge
that leads to strict liability.

QUESTION.  How -- how could the -- how could the
arrest by an official conpany act?

MR GORNSTEIN It could be an official conpany
if it isonly the sort of thing -- if it depends on a
grant of authority fromthe enployer to the supervisor and

it's only the sort of thing that a supervisor could do.
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QUESTION But it patently is not so. | nean,
it -- it has nothing to do with enploynent. You don't --
you don't arrest somebody because he's your enpl oyee.

MR GORNSTEIN  Justice --

QUESTION | nmean, it -- it seens to ne that --
that this action you're concerned about is not an enpl oyer
type of action. It is -- it is quite apart from
enpl oynent .

MR QGORNSTEIN.  Justice Scalia, | think it could
be that you're right about that, but it also may be that
it's the type of action where the -- the person was
wearing both hats, as a supervisor and as a | aw
enforcement officer, and that it was the -- only the sort
of thing that a supervisor could have done. And all we're
saying is that should be fleshed out.

If you don't think that should be fleshed out,
if the Court didn't think that that was a possibility,
then there woul dn't be the need for the -- the remand.

You could just decide it without a remand and -- and
reverse on the grounds -- to get back to Justice Souter's
point, you still, under ny scenario have to get to the
question of whether a constructive discharge is a tangible
enpl oynment acti on.

QUESTI O\ Suppose that the tangi bl e enpl oynment

action -- say, a denotion or an arrest or a firing --
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coul d have been avoided if the enpl oyee had been pronpt
and reasonabl e in pursuing avenues for relief.

MR QGORNSTEIN In that --

QUESTION: And a reasonabl e enpl oyee in that
position woul d have done that and they didn't do it. Then
it escalates. Then there's the discharge

MR QCRNSTEIN.  Then in that situation, there's
a constructive discharge, but there's a potential defense
to the harassment clai mthat woul d depend on whet her the
constructive discharge is itself a tangi bl e enpl oyrment
action. It only is a tangible enploynent action if it's
brought about by an official conpany act, such as a
dermotion. If it's not brought about by an officia
conmpany act, then the affirmative -- no affirnative
defense for the constructive di scharge because that's been
negat ed by proving constructive discharge. But there is
affirmati ve defense for the prior acts leading up to it
that are framed as a cl ai mabout hostile environment.
There woul d be an affirmati ve defense to the hostile
environment claimif the hostile environment cul mnates in
a constructive discharge that's not effected by an
official conpany act.

QUESTION | -- | thought the first -- the |ast
thing you said | thought is already there in Hlerth,

either at |east your tangible discharge or it doesn't or
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does. You have to show, you know, that they were
reasonabl e in not making -- take advantage of a -- of a
conpl aint procedure, and insofar as it doesn't, Hlerth
already says that there's a -- there's an affirmative
def ense and we had a reasonabl e conpl aint procedure in
place. So | don't really see that problem

Nor do | see the problemwith the Third Grcuit.
The Third Grcuit says working conditions were
intol erable, so intolerable a reasonabl e person woul d have
concl uded there was no other choice but to resign.

MR QGORNSTEIN  May | answer, M. Chief Justice?

QUESTION  Briefly, yes.

MR GORNSTEIN Yes. The -- what's that's
mssing is there is that Hlerth requires an official
conpany act to have a tangi bl e enpl oynent action as a --
not just a change in status from being enpl oyed to not
bei ng enployed. And if there's not an official conpany
act, then the enployer has the affirmative defense.

QUESTION:  Thank you, M. Cornstein.

M. Bailey, we'll hear fromyou.

CRAL ARGUMENT OF DONALD A. BAILEY
ON BEHALF O THE RESPONDENT

MR BAILEY: M. Chief Justice, and may it

pl ease the Court:

Pursuant to title VI, the general rule has been
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that enployers are liable for the discrimnatory acts of
their supervisors. The question presented is whether a
constructive discharge is the equivalent of a forma

di schar ge

One of the greatest difficulties in dealing with
the law that we're addressing today is one of senmantics.
A formal discharge is the equivalent of a constructive
di scharge by definition. It is a-- it is a matter of
net hodol ogy.

The United States and the petitioner woul d have
this Court define the cul pability of the enployer for the
supervisor's acts as a matter of official act. That |eads
this Court down an incredibly conplex road of -- of
definitional problens.

If the Court goes back to Meritor, the Chief
Justice's opinion, where the Court held clearly there is
no automatic liability for the enployer's being
responsi ble for the wayward acts, clearly outside the
scope of enploynent, clearly not authorized, but we're not
going to find a -- a -- an automatic liability.

Wiat the United States wants to do and why the
respondent believes that the Third Crcuit -- that the
Third Grcuit Court of Appeals decided this case properly
is to devise a general rule and underline if proven, if

the constructive discharge is proven, then the obvious
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occurs. |It's a tangi bl e enpl oyment action

QUESTION  Well, but that's the whol e question
that is presented in the -- in the question here. | nean
| don't think you can just say it's obvious.

MR BAILEY: WllIl, it's -- it's the -- to go
back to some of the questions that Justice Souter was --
Souter was raising, the issue of the -- of the
constructive di scharge, when proven, reaches a point as a
practical matter in litigation that the affirmative
defense is no longer viable. And the issue in the
guestion presented is when a -- if -- if we stick to that
issue, is that is a constructive discharge a tangible
enpl oynent action. Conversely, isn't it reasonable to
assume that a constructive discharge, if proven, is an
official conpany act?

QUESTION. But isn't it the sanme?

QUESTION  Wiy? Wy? Wiy is that? It seens to
nme what you're saying is that up to the point where the
harassnent reaches such a level that a reasonabl e person
woul d | eave, up to that point, the individual could not
sue the enpl oyer because the enployer is not responsible
for it. But suddenly when it goes over the edge and it's
even worse and the person says, |'mgoing to | eave,
suddenly the enpl oyer is automatically responsible for it.

Wiy -- why -- that doesn't nake any sense at all
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MR BAILEY: Your Honor, | believe -- Justice

Scalia, | believe the -- the -- you can sue the enpl oyer.
The issue -- and that's -- that's the hostile work
environment claimthat -- that this Court was really

addressing in Faragher. The issue becones --

QUESTION  You -- you can sue, but you're going
to |l ose unless you show that there was sone officia
action on the part of the enployer that -- that caused
this or -- or that the enployer didn't have a -- a neans
of remedying it.

MR BAILEY: Wll, the case would then becone a
hostile work environnent case

QUESTION:  Exactly.

MR BAILEY: There would not be a tangible
enpl oynent action. This -- the -- the enployee can stil
sue. The issue then becones that the affirmati ve defense
is available. The issue here is the affirnative defense
is not avail able.

QUESTION.  Way? | don't understand. | nean
that's ny point. Wy is it that up to the point -- you
know, there's terrible harassment, and the enpl oyer could
-- and the enployee could sue. But if the enpl oyee sued
the enpl oyer, she would | ose. But when it goes just --
just an inch further and is justifiable cause for her to

quit, all of a sudden the enpl oyer becomes responsible for
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what he was not responsible for earlier. That -- that
doesn't nmake any sense to ne.

MR BAIl LEY: Ckay. | -- 1 don't think it's --
it's a situation where the enployer is not responsible.
It's that the enpl oyer has mechani sns available to -- if
proven, again, if -- if they can prevail on the
affirmati ve defense to counteract the charges of hostile
wor kpl ace harassnent .

QUESTION Ckay. My -- nmay | interrupt you
with -- with this question because it goes to Justice
Scalia's question?

Isn't -- for the reason you just gave, isn't the
reason that the claimgoes froma hostile environment for
which there's a defense to constructive discharge for
which there isn't a defense -- isn't the reason that in
order to get fromhostile environment to constructive
di scharge, the enpl oyee has to prove sonething that she
didn't have to prove merely for hostile environment?

MR BAI LEY: Yes.

QUESTION And that is the element -- we're --
We' re assum ng

MR BAI LEY: Yes.

QUESTION  That is the el ement that she either
reasonably availed herself of -- of the -- of grievance

nmechani sns or was reasonable in not doing so. And that's
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the elenent that gets her to the nore serious claim and
it's also the elenent that is inconsistent with the
affirmati ve defense. Is -- is --

MR BAILEY: No, Your --

QUESTION: Is that fair to say?

MR BAILEY: No.

QUESTION:. kay. Tell ne -- tell ne why not.

MR BAILEY: It's -- it's putting the cart
before the horse. |It's taking the burden that this Court
carved out in Faragher and Ellerth and it's putting a
burden on the enpl oyee which, as a practical matter, the
enpl oyee has to carry anyway in proving the constructive

discharge. W are back at the original question that you

asked.

QUESTI ON:  Yes.

MR BAILEY: And -- and we're back where the
Third Grcuit inits -- inits opinion underlined if
proven, held that if the constructive discharge -- if the

constructive discharge is proven, the affirmati ve defense
-- and even the -- the United States admits this -- is in
all likelihood not a cogent defense at that point, the
constructive di scharge has been proven. That's --
QUESTION: Is the availability of avenues of
redress and -- coupled with a showi ng that there was no

pursuit of those reasonabl e avenues of redress, is -- are
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t hose components or facts relevant to determ ning
constructive di scharge?

MR BAILEY: Yes, they are relevant in this
sense.

QUESTION  Then we're not argui ng about very
much. Justice Souter says the constructive discharge is
then inconsistent. Maybe another characterizati on woul d
be superfluous. | mean, the reasonable -- the reasonabl e
attenpts to obtain redress is inconsistent. | -- | think
maybe superfluous. Wiat are we argui ng about here? Not
very rmuch.

MR BAILEY: | respectfully disagree. Justice
Kennedy, in the process of proving the constructive
di scharge, the salient factual issues that by inplication
you refer to are going to arise. The enployer is going to
have an opportunity in -- in the real case in controversy
in the district court or during litigation and di scovery
of addressing issues and answering questions about -- and
this is where we get into a great difficulty with the
position of the United States. You know, when does the
enpl oyee -- when does the enpl oyee have a responsibility
to come forward?

MR BAILEY: Well, it isn't the responsibility
of the enpl oyee |I' mconcerned about. It's the

responsibility of the enployer. And | don't agree with
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your description of -- of what the rule is. That is, if
there were no grievance procedures available -- and that |
agree ought to -- ought to pin -- pinthe tail on the
enployer. It's his fault and 1'd hold himfor the
constructive discharge. But you say if they were not
available or if she reasonably didn't use them well, |
nmean, these -- these renegade enpl oyees who were -- who
were performng these acts of sexual harassnent -- suppose
they tell her if you file a grievance, we're going to kil
you. Now, |I'd say that's pretty reasonable for her not to
file a grievance. But is that the enployer's fault? How
-- how does that somehow attribute all of this action to
t he enpl oyer? She shoul d sue these individuals.

MR BAILEY: Justice Scalia --

QUESTION He -- he has in place the grievance

procedures. The fact that they threatened her life is --

is not at all his responsibility. So how do you -- how do
you attribute to hima constructive discharge? | don't
see it.

MR BAILEY: Justice Scalia, it begs a multitude
of questions. Those questions relate -- and they're
probative. They're of probative value in any litigation
And they relate to how that -- that schene, that renedi al
schene, the internal, private renedial schene, howit is

enforced, howit's policed.
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QUESTION That's fine. But so -- so long as
you're willing to acknow edge that the nere fact that she
was reasonable in not resorting to the grievance
procedures, does not establish that it's the enployer's
fault. So long as you accede to that, you say that's all
up for -- for proof in-- inthe -- fine. Then -- then

['Il agree with you. But you' re not willing to concede

t hat .

MR BAILEY: No, Justice Scalia.

QUESTION So then -- so then it's not true that
it's all available to be discussed in the -- | nean, what

are you sayi ng?

MR BAILEY: Wat -- what |'msaying --

QUESTION It's either relevant or it's not
relevant. Now, which is it?

MR BAILEY: It's relevant and it's probative in
t he conduct of the case, but it's not dispositive of a --
of a constructive discharge being --

QUESTION Wiy is it relevant then?

MR BAILEY: -- being a tangi bl e enpl oynment
action.

The relevant facts -- the enployee's conduct is
always going to be a relevant fact situation for a jury or
a court sitting as a fact finder to hear, to contenpl ate,

and understand. There are issues --
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QUESTION:  There's not an ounce of evidence of
any -- any -- activity by the enployer. Not an ounce of
any -- he has in place a wonderful grievance procedure and
the only problemis they threatened her life. And that's
why she didn't use it. Now, what is -- what is there for
the jury to -- to consider?

MR BAILEY: As a matter of law, it dispenses
with the definition that set this Court on the road to
Meritor and Ellerth and Faragher, and that is the
definition of an enployer in Title Il law. O course,
it's the enployer's act, if it's an official act, and if
there are issues that are --

QUESTION  Threatening her life is an official
act by -- by his enpl oyees.

MR BAILEY: To the extent the -- how do we
define the enployer? The board of --

QUESTI O\ | nmean, | cannot inagi ne an act
that's nore ultra vires. | cannot inagine an act nore

unofficial than that.

MR BAILEY: Justice Scalia, | -- | may not -- |
may not be understandi ng your point. | apologize for
that. But if | do-- if | do understand it correctly, we

are now down the road enbarking into a nultitude of
definitions of what the enployer is, while inreality to

an enpl oyee in the workpl ace, invariably the enployer is
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t hat i mredi at e supervi sor who, as described in -- in
Faragher and El lerth, has the power to nake those tangible
enpl oynent decisions. And to that enpl oyee --

QUESTION My -- may | just interrupt there
because | want to get one thing clear in mnd? Is it your
view that the constructive discharge can only be caused by
a person wth the authority to take a tangi bl e enpl oynent
action?

MR BAILEY: No

QUESTION  So your argunent woul d apply whet her
-- if it's just coworkers as well as supervisors.

MR BAILEY: No.

(Laughter.)

MR BAILEY: | -- 1 think -- | think it can be
both. | think, as correctly defined by this Court
previously, there are certainly situati ons where by
negligence -- in fact, the law of constructive discharge
across the length and breadth of our country does include
the reality that there are circunstances where there's
ratification by om ssion, acqui escence and negligence --

QUESTION Vel T, --

MR BAILEY: -- of the acts of -- |I'msorry.

QUESTION Let me just put the -- alittle
easi er question for you. To what extent in your viewis

the -- is the -- is it relevant that the person who did
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t he harassi ng conduct has sone status, enough authority to
i npose a tangi bl e enpl oynent action? |s -- to what extent
isit relevant?

MR BAILEY: It's -- it's relevant to the extent
of inputing that responsibility to the broader enployer,
the supervisor in other words. |It's relevant. But --

QUESTION And if it's -- but if it's not such a
person --

QUESTION:  But not conclusive. R ght?

MR BAILEY: [|'msorry.

QUESTION: But not concl usi ve.

MR BAILEY: | think in --

QUESTION  Just -- just one of a whol e m shnosh
of things that we sort of chuck at the jury.

MR BAILEY: Wll, | -- | think in --"as |
understand the original question, we're referring to a
cowor ker -i nduced di scharge, let's say, or -- or
involuntary quitting. And in that case, Justice Scalia, |
-- | believe you -- you are certainly pointing at
sonet hi ng here because the standards of proof factually
and perhaps legally are different. They still go,
however, at their core to the conduct and actions of the
super vi sor.

Now, unquestionably, the supervisor -- the

supervisor's actions are not authorized by the enpl oyer.
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Cearly they're not. The inputation that the Congress
nmade of enployer liability for agent actions was a policy
consi deration goal and this Court, in an effort to bal ance
judgrments and to balance realities in the workplace and
achieve justice in terns of what is fair if you have that
har dwor ki ng enpl oyer who works very, very arduously at
structuring a workpl ace programand enforces it -- not the
case here -- but enforces it and follows through with it,

t here shoul d be sone recognition, sone issue of

mtigation.

And under those circunstances, of course,
dependi ng upon what the trial court finds and -- and
dependi ng upon how this Court decides that constructive
discharge if it is a tangible enployment action, how --
what role it plays and what -- what the denmands or
requirenents this Court would have in Title M| situations
so that -- so that -- the official act, which the
CGovernment woul d say is not a tangi bl e enpl oyment action,
inreality has to be. It's a semantic distinction w thout
a difference.

QUESTION Well, | don't follow what you said
even in the context of the facts here. You said it's not
the case that there wasn't -- that there was in place a
good grievance procedure and that she availed herself of

what ever she could avail herself of. | think that's very
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murky in this case. She tells one story. The EEO offi cer
tells another story, and we don't know how gri evances have
been handl ed in this workplace, whether it has been
effective for other enployees in the past. W just don't
-- we have -- how can you nmake a judgnent one way or

anot her about the effectiveness of this grievance
procedure on the basis of the evidence that's nowin the
record?

MR BAILEY: Justice Gnsburg, you are correct
in the sense that the facts of the record reflect that the
enpl oyee, Nancy Suders, went to the -- the top dog in the
Pennsyl vania State Police in the affirmative action and
discrimnatory area, as a result of education she received
on atest -- in a semnar taught by that person and
because she coul d not |ocate an appropriate form

Now, technically speaking -- technically
speaking -- and the district court didn't even get into
this, but to do fair and honest response to your question
Nancy Suders did not go and acquire the exact form She
could not find it. She couldn't locate it. It wasn't
post ed.

The record will indicate that in fact Nancy Drew
Suders did conplain. That conplain found -- conplaint
found its way to the bureau of -- of the I AD, you know

where they -- they | ook at professional responsibility.
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She didn't have the correct form quote/unquote, according
to the record.

Now, if that's not availing herself -- that's a
factual determnation that has to be nade either as part
of a -- a decision at law by the court as to whether a
constructive discharge has been proven. And | assune in
the litigation process at sone point the trial judge is
going to look at that record, is going to |l ook at what is
presented. They're going to be considered -- considering
poi nts of charge and a notion by the defendant to -- to be
given permssion to present an affirmative defense. To go
back to what the Governnent even admits, in many
circunstances -- and to questions that were raised by --
by other Justices here, in many circunstances the -- there
will be no affirmative defense avail abl e because the
constructive discharge will have been proven.

Now, in this particular case, in the facts in
this case, Nancy Drew Suders -- and | think this is what
of fended the sensibilities of the Third Grcuit, and --
and -- and the Third Crcuit said that even --

QUESTION  Are you suggesting that the Third
Crcuit decided the case the way it did because its
sensibilities were of fended?

MR BAILEY: Legal sensibilities, Justice

Rehnqui st -- Chief Justice Rehnquist.
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QUESTION That's as hard to figure out as
constructive di scharge.

(Laughter.)

MR BAILEY: Wll --

QUESTION But it -- it --

MR BAILEY: Justice Kennedy --

QUESTION It seens to ne that -- that both
sides point the finger at the other and say you're using
| abels. Your -- your brief says a constructive discharge
is a tangi ble enploynent action. And | -- and | assune
you argue that there's no affirnmative defense.

MR BAILEY: Yes.

QUESTION So the -- the label is of -- of
i mrense i nportance.

MR BAILEY: Yes, it is. The label -- and --
and you made reference in earlier argunents this issue of
| abel --

QUESTI O\ Depending on -- depending --

MR BAILEY: -- legal labels --

QUESTION  The -- the question is, what does it
consi st of ?

MR BAILEY: Wwll --

QUESTION: But you're very uncl ear on what the
enpl oyee has to prove to establish constructive di scharge.

It's very vague to me what it is you say the enpl oyee has

41

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to prove with regard to the availability or |ack thereof
of enpl oyer renedi es.

MR BAILEY: Wll, it's an objective person
test. The enployee has got to prove that the harassnent
was so intense and intolerable --

QUESTION  As to renedies avail able by the
enpl oyer, it is unclear to me what position you take on
what the enpl oyee has to prove. That the enpl oyer had no
remedi al schene in place or what is it?

MR BAILEY: | -- | believe that the renedi al
schene is not relevant for two reasons. The renedi al
schene is not rel evant because the enpl oyee cannot avai
t hensel ves of the procedures in a procedural due process
sense of a in-place enployer renedi al schene because they
are, in the case of a formal discharge, fired, in the case
of a constructive discharge, precluded because they are
really fired. Formal discharge equals constructive

di scharge equal s official act.

QUESTION [I'msorry. | don't understand that
part.

MR BAI LEY: Yes.

QUESTION  The part | don't understand is when
you say they are precluded fromusing a -- a corrective

opportunity, a preventive or corrective opportunity

because they have been fired. | think -- doesn't that beg
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t he question?

| ragi ne an enpl oyer who has notices in print 4
i nches, black print all over the place pasted. |[If anyone
here creates a hostile work environment, threatens you in
any way, does anything, | want you to phone this emergency
nunber i mediately 24 hours a day, and we will correct it.
And -- and the -- the enployee, who is totally not blind,
in fact teaches a class that that's what they' re supposed
to do --

(Laughter.)

QUESTION -- and now is subject to terrible
harassnent, but does not avail herself of those procedures
for no understandabl e reason. Has that enpl oyee nade out
a claimof constructive discharge? O course, | think
obvi ously, the answer is no, she hasn't.

Now | want to know what you think.

(Laughter.)

MR BAILEY: | -- | believe that you are
correct, Your Honor. You're correct.

(Laughter.)

QUESTION Al right. Now, fine. Now, and if I
amcorrect, if you believe | amcorrect --

MR BAILEY: And that's --

QUESTION -- doesn't the argunment in this case

sinmply di sappear? Because all you have to say is there is

43

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

no constructive discharge as long as there was a
preventive or corrective opportunity in place and the
enpl oyee was unreasonable in failing to take advantage
t her eof .

MR BAILEY: | -- 1 --

QUESTION So if the enpl oyee was reasonable in
not taking advantage, she's constructively di scharged.

But if she's unreasonable, she is not.

MR BAILEY: | -- 1 -- that part is correct. |
-- | believe your --

QUESTION  That's the whol e thing.

MR BAILEY: Well, | believe your analysis is
erroneous until when what is brought into what's actually
going to occur is an application of the reasonabl e person
standard. Your hypothetical quite clearly would put a
horrendous burden on an enpl oyee unl ess perhaps t hat
enpl oyee is so traumatized, they don't have any faith in
those great big 4-inch black letters.

QUESTION  Fine, and if the traumatized enpl oyee
by the judge or jury is determ ned to have been
reasonabl e, she wins. But if she's unreasonabl e, she
| oses like any ot her reasonable person test in the |aw
What's the problemw th that?

MR BAILEY: Assum ng that what has occurred in

that process is we've reached a hi atus where the enpl oyee
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has either proven the constructive discharge, the issue

t hen becormes what the issue in this case is. The
affirmati ve defense is then not available. W' ve reached
t he sane concl usi on.

QUESTION  Yes, of course, |I'msaying the
affirmati ve defense is not avail abl e because there's no
need for it. That's what we've been tal ki ng about, |
t hought, the last half hour.

MR BAILEY: Your Honor, | don't disagree with
t hat .

QUESTION:  Now, do you win this case, by the
way? Because the -- the Third Grcuit seened to say, as |
read it, that in not taking advantage of the available
opportunities, your client was reasonable. |n other
words --

MR BAILEY: M -- ny client's actions were
reasonabl e.

QUESTION Is that what the Third Grcuit said?

MR BAILEY: That was the Third G rcuit
conclusion, that ny client indeed did act reasonable or --
or at very best, when the district court granted sumary
judgrment, there was a disputed naterial fact as to whether
or not there was a plan that was in effect and Nancy Drew
Suders took advantage of it. And then the court --

QUESTION Well, if that's true -- if that's
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true, the case has to go back

MR BAILEY: | disagree. | -- 1 was going to
conclude, if -- if | may, Justice Kennedy.

Then the court says -- and they use the word --
let's look at the last day. |If there's any question

let's look at the last day. And if we look at the |ast
day, Nancy Drew Suders is brought in. The bathroom the
toilet seat, the handle, everything is dusted with stuff
-- powder. Her test results are taken. They're stuffed
inthe lingerie drawer. Nancy Suders happens to find
them They set the roomup, and Nancy Suders is brought
in and her hands are phot ographed and she's read her
rights. And she's called a thief repeatedly and she's
told she can't leave. And then finally, hands shaking,
having drafted a resignation letter, she presents it.

So until the last day, which is where the
hypothetical | was left with ended, it mght be arguable
that Nancy Drew Suders -- if we want to craft a rule which
says -- and we -- and if it's possible to do -- which says
there is sone point in time where the burden arises for
the enpl oyee to take a countermeasure or counteraction
when is that? How do we do that? How can we craft a
general rule that way?

QUESTION  Just like you always do in the | aw

It's a question of reasonabl eness.
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MR BAILEY: | -- | agree.

And in this case Nancy Drew Suders did every
concei vabl e thing that an enpl oyee could do, including
contacting the head of the affirmative action in the
departnent --

QUESTION But as | tried to suggest before,
Nancy Drew Suders and the head of the equal enpl oynent
gave different versions of what happened in the -- in the

only encounter that those two had, which was very far down

the road. So is it -- if -- if the systemworks, if
there's anple notification of it -- because she went --
the first is -- the first episode is - Suders says, |

think I may need your help. Nothing specific at all about
what's going on. And then very far down the road -- one
question is did she conplain too late. Wat woul d have
happened? How would this -- how can she say constructive
di scharge or anything if, had she been diligent about
conpl ai ni ng, nmaybe none of this woul d have happened?

MR BAILEY: Well, the facts in the case would
indi cate that she conplained not only to Virginia Smth-
Elliot who blew her off -- by the way, she only worked
there for 5 nonths. She conplained to a State Senator
She did everything. She went |ooking for help. She was
frightened. She could do nothing at this rural barracks

at this station.
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The i ssue then becones, in terns of -- of if --
if we're looking at her actions in terns -- in a context
of did she take -- did she assunme that enpl oyee burden of
reasonably respondi ng, putting all of those things
together, that's where the Third Grcuit | think correctly
anal yzed that there -- that that Nancy Drew Suders acted
reasonably. She was subjected to horrendous conditions at
wor K.

She did go el sewhere to conplain. She
conplained to Virginia Smth-Elliot. It's -- the
difference is that Virginia Smth-E liot said that Nancy
Drew Suders conpl ai ned about age and a nunber of different
conmplaints that were being -- or -- or mstreatnments she
was suffering, but that she did not raise sexual
harassnent as an issue. That, indeed, is ironic on the
record when you | ook at these --

QUESTION  Thank you, M. Bail ey.

M. Knorr, you have 2 ninutes renaining.

REBUTTAL ARGUVENT OF JOHN G KNORR, |11

ON BEHALF OF THE PETI TI ONER

MR KNORR If it were really true that to prove
a constructive discharge and a central element of that
proof would be that the enpl oyee either invoked a renedi al
process or reasonably failed to do so, if that were

required as an el ement of constructive discharge, that
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woul d go a very long way toward neeting our concerns in
this case. That is not, however, the current state of the
law, at least not in all jurisdictions. That is really
the only point | wanted to reenphasize on rebuttal --

QUESTION  You -- you would find it acceptable
that she didn't do it because they threatened to kill her
and -- right? That's certainly reasonabl e basis not for
filing a conplaint, and that -- that would attribute the
whol e thing to the enpl oyer.

MR KNORR Justice Scalia, that | wouldn't say
is acceptable to us, but that problem --

QUESTION:  You could live with it.

MR KNORR  That problem --

QUESTION  It's not very logical, though, is it?

MR KNORR It is a problemthat inheres in the
El l erth- Faragher affirmative defense fromthe begi nni ng,
and we have taken that defense as we found it. | -- |
agree that it is not entirely satisfactory to us, but that
is where we are.

CH EF JUSTI CE REHNQUI ST:  Thank you, M. Knorr.

The case is submtted.

(Whereupon, at 11:04 a.m, the case in the

above-entitled matter was subnitted.)
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