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IN THE SUPREME COURT OF THE UNI TED STATES

¢
ERI CK CORNELL CLAY,
Petitioner
V. : No. 01-1500
UNI TED STATES.
e

Washi ngton, D.C.
Monday, January 13, 2003
The above-entitled matter came on for oral
argunment before the Suprenme Court of the United States at
11: 05 a. m
APPEARANCES:
THOVAS C. GOLDSTEIN, ESQ , Washington, D.C.; on behalf of
the Petitioner.
MATTHEW D. ROBERTS, ESQ , Assistant to the Solicitor
General, Departnment of Justice, Washington,
D.C.; on behalf of the Respondent.
DAVID W DE BRU N, ESQ, Washington, D.C; as am cus
curiae; invited to brief and argue as am cus

curiae in support of the judgnment bel ow
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PROCEEDI NGS
(11: 05 a.m)

CHI EF JUSTI CE REHNQUI ST: W' Il hear argunent
next in Number 01-1500, Eric Cornell Clay versus The
United States.

M. Col dstein.

ORAL ARGUMENT OF THOVAS C. GOLDSTEIN
ON BEHALF OF THE PETI TI ONER

MR, GOLDSTEIN:  Thank you, M. Chief Justice,
and may it please the Court:

Par agraph 6 of section 2255 provides that,
guote, a l-year period of limtation shall apply to a
notion under this section. The limtation period shal
run fromthe latest of -- and it identifies four events,
the first of which is, quote, the date on which the
judgnment of conviction becane final.

Congress did not define or otherw se explicate
when the judgnent becones final in that provision, and the
question presented by this case is that, given that fina
can nean many different things in different contexts, when
does it -- judgnent becone final here?

Petitioner agrees with the clear majority of
circuits and the United States that the judgnent becones
final upon the conclusion of direct review or the

expiration of time for seeking such review As applied to
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this case, petitioner's tinme to seek 2255 relief began to
run when his tinme to seek certiorari in this Court
expi r ed.

Congress nost |ikely intended that
interpretation for two reasons. First, it is the one that
this Court has consistently used in the nost anal ogous
context, and that is the dividing |ine between direct and
coll ateral review, and, second --

QUESTION:  Are you tal king about now our
retroactivity cases?

MR, GOLDSTEIN: Not nerely retro --

QUESTION:  The --

MR. GOLDSTEIN: Those included, M. Chief
Justice, but also cases |ike Barefoot versus Estelle,
dealing with the presunption of correctness, and al so Bel
versus Maryl and, which addresses the question of when a
statute is repeal ed, when does that repeal affect --
what -- what convictions does it affect?

QUESTION:. Well, those cone fromquite diverse
cont exts.

MR, GOLDSTEIN: Yes, M. Chief Justice, and that
is, in effect, our point. Those -- nobst of those
contexts, however, do deal with the dividing |ine between
direct and collateral review

The amicus quite rightly points out that there
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are other nmeanings of final. W do believe, however, that
they don't -- they aren't as close as this one, and they
aren't the one that Congress nost naturally |ooked to, and
since Congress didn't tell this Court what it neant, you
woul d 1 ook to the dividing |ine between direct and
collateral review, because that's the point of this

provi sion in section 2255.

| mentioned there was a second reason that 1"l
come to, and that is that the -- the mnority rule doesn't
work textually and woul d produce anomal ous results.

The -- as | nentioned, the Court has picked up
the notion of final -- the judgnent of conviction becon ng
final, and that |anguage appears alnost verbatimin
Linkletter, in contexts |ike Teague, Barefoot, and Bell.

QUESTION:  Well, Link -- Linkletter was really a
bygone era by the tinme Congress passed AEDPA.

MR. GOLDSTEI N: M. Chief Justice, but | think
the point still would favor us. You're absolutely right,
because al though the Court has changed the |line for
retroactivity and changed the test, it has never changed
the definition of what is final, and so for 40 years plus
the Court has consistently included the tinme to seek
certiorari, and that's a perfectly sensible result, as it
woul d be applied in this case.

The -- the mnority rule, by contrast, would
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produce anomal ous results. It would nmean, for exanple,
that in the couple of nonths after the mandate issues in
the court of appeals, a judgnment of conviction would be
both final and non-final at the sanme tinme, because you
woul dn't -- although the statute refers to the judgnment of
convi ction becoming final, you wouldn't actually know at

t hat point.

QUESTION: | thought that their -- am cus wote,
you know, a pretty good argunment on that side, and I
t hought one of his better points, which is that if we're
| ooking at the -- the 1-year limtation froma person in
State proceedings, what it says is, it runs fromthe
| atest of the date on which judgnent becane final by the
concl usion of direct review, or the expiration of time for
seeki ng such review, and then when you 'l ook to the
parallel for sonmebody in Federal proceedings, it says it
becones final fromthe date on which the judgnent of
convi cti on becones final.

In other words, they use the first half of the
sentence, doesn't use the sentence -- the second; and in -
- in the State proceeding it has two, and here it has one,
and he says you have to give sonme neaning to that
di ff erence.

MR, GOLDSTEIN: | understand. Justice Breyer,

that is exactly what has caused the Fourth and Seventh
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Circuits to scratch their head. 1It's a conceivable
inference. W don't dispute that.

O course, the mpjority of courts have applied
anot her canon of construction here, and that is that when
Congress uses the sane phrase in a statute, it's
interpreted generally, absent sonme strong contrary
i ndi cation, to have the sane neani ng.

QUESTION: OCh, no, it doesn't, see, because you
have becane final by the conclusion of direct review, and
then we have the date on which judgnent of conviction
becane final, and he's saying that he would interpret it
so they nmean the sane thing.

MR. GOLDSTEIN: Ah, but he wouldn't, and here's
the reason, and let -- let me just take you very carefully
through this, and for anyone who wants 'to look it up, it's
the blue brief on page 1 would be the different statutory
provi si ons.

2255 says, the limtation period shall run from
the | atest of the date on which the judgment of conviction
became final. According to the am cus, that neans the
date on which the mandate issues.

2244(d) (1) says -- has the -- has that, and it
has sone nore, and that's your point. The limtation
period shall run fromthe | atest of the date on which the

judgnment becane final, and then he gives that -- that sane

Alderson Reporting Company
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1 phrase, judgnent becanme final, a different neaning in the

2 sanme statute. He reads that to nmean either reviewin this
3 Court, or the expiration of tine to seek cert, so it

4 does -- it would have actually a -- that phrase, judgnent

5 becane final, would have a different neaning in 22 --

6 QUESTION: Well, but the -- the -- that
7 doesn't -- the sentence doesn't end with judgnment becane
8 final. It goes on to say, by the conclusion of direct

9 review, or the expiration of the tinme for seeking such

10 revi ew.

11 MR. GOLDSTEIN: That's right, so what we have,
12 M. Chief Justice, is 2244, Congress explicates a phrase.
13 2255, it doesn't explicate it at all, and our --

14 QUESTION: So you are saying that in the --

15 within 2244(d) (1), those words are surplusage, they don't
16 do anything, that -- the -- that 2244 woul d nmean the sane
17 thing if there were a period after "becanme final."

18 MR, GOLDSTEIN: Justice G nsburg, it is correct
19 that we think it would nean the sane thing even if it

20 weren't there, but it's not surplusage. It does have a
21 role, and so | have several reasons to articulate to the
22 Court why there's no negative pregnant -- our viewis, and
23 this Court has said, not every silence is pregnant. What
24 we have in 2255 is silent.

25 My point, Justice G nsburg, is that the
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inference that the mnority of courts draw, that Congress
was doi ng sonet hing special in 2244, and therefore
inpliedly didn't intend to do the same thing in 2255, is
not correct, and | have several points.

The first one goes to yours, Justice G nsburg,
and that is, it's reasonable for this Court to ask, okay,
why did it put it in 2244 and it didn't put it in 22557
It would have been easier, obviously, if it had put it in
2255.

The reason we think they put it in 2244 is not
to specify which anong the Federal interpretations of
"judgnment becones final" applies, but to say that it's the
Federal one, not the State one.

That's the real difference of force between 2244
i nstead of 2255. 2244 cases cone out of the State courts,
and State courts define finality differently, and so what
Congress did there in 44 was nmake quite clear that they
were applying the Federal rule.

That was very inportant in particular, because
St at e proceedi ngs have the added conplication of not just
State direct review, but State post-conviction review and
so Federal habeas courts could be terribly confused on
when t he judgnent and --

QUESTION: But -- but you're going to get State

post-conviction review in connection with Federal habeas
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cases because of the exhaustion requirenent.

MR. GOLDSTEIN: Yes, M. Chief Justice, and that
is our point, and that is that Congress really needed to
do a better -- a very good job, as -- as good as they did
in AEDPA in any context, but they needed to do a good job
in telling Federal habeas cases in the 20 -- courts in the
2244 context when the judgnent of conviction becanme final,
because if 20 --

QUESTION:  Well, but you can also say that they
had to give a special neaning of finality so that we could
respect the processes of the States and make it clear that
the -- all of the State procedures had to be exhausted, as
the Chief Justice indicated, because of the intrusive
nature of -- of habeas jurisprudence, of habeas orders
fromthe Federal courts, and so you can read this as -- as
bei ng an exception to this general Federal rule when, in
fact -- that brings nme to another point -- you can address
bot h.

I -- 1 had -- | had thought, as the am cus brief
does indicate, that finality usually does nmean fromthe
date of the issuance of the mandate, and then you go back
and you toll if there's -- if there's discretionary
revi ew.

MR, GOLDSTEIN: Justice Kennedy, this is the

second point on the question of do -- does this Court have

10
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sonme reason to believe that the presence in 24 -- excuse
me, 44 but not 55 creates a negative inference, the sort
of Russello presunption, and | agree with you that it
would rest on a viewthat this interpretation in 44(d) (1)
is unusual, and our point is that it's not unusual.

You are correct that the -- the -- as they said
in Melconian, for exanple, that the termof art, final
judgnment, does generally nean the judgnent of the district
court, but everyone agrees that that's not the
interpretation here. 1In fact, it's very clear that the --
the phrase here, if | could again take you back to -- take
you back to it in 2255, is judgnent of conviction becones
final. That phrase, judgnent of conviction, picks up
Federal Rule of Crimnal Procedure 32.

Judgnent of conviction includes the conviction,
the judgnent of conviction and the sentence, and it is by
necessity already final and appealable. If this Court
were to say that the baseline rule is final judgment in
the sense of a district court, that would nean in the 2255
context that, although your -- your direct appeal could be
sitting here in the Seventh Crcuit for 2 years, after the
first year, you need to be back in the district court on
2255, because the judgnent of conviction would have becone
final when it was entered by the district court, and no

one thinks that's sensi bl e.

11
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In fact, the -- the notes to rule 5 of the -- of
the 2255 rules nake quite clear you' re not supposed to be
in on your 2255 until the direct review process is over,
so that -- ny point was that the -- what you' re describing
as the normal background rule of when a judgnent of
convi ction becones final actually describes the term

“final judgnment," which couldn't apply here.

QUESTI ON:  When you're -- when you' re appealing
fromthe district court to the court of appeals, when does
the term final -- what does the termof final nean there,
as to the district court judgnent?

MR GOLDSTEIN:  In this -- in -- in our view,
under 2255, M. Chief Justice, or --

QUESTI ON:.  Yes.

MR. GOLDSTEIN. It -- it does not becone final,
in our view. What happens is, if you did not appeal, it
woul d -- the judgnment of conviction would becone final

after the 10 days --

QUESTION: Well, characterize for -- for us,
t hen, your understanding of the ami cus view. | thought
their viewis that it just becones tolled. The mnute
you -- the mnute you file the appeal it becones toll ed,
so there's no problem

MR, GOLDSTEIN: Well, M. -- Justice Kennedy,

| do agree with you that that's the am cus's view. Qur

12
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point is that it doesn't pick up what you' re describing as
the normal rule of final judgnent. That wouldn't be the
normal process. Qur point is that the nost --

QUESTION: Ch, | should think the normal rule
does include the tolling exception that | -- that | --
we' ve just expl ai ned.

MR, GOLDSTEIN: Justice Kennedy, as a natter
of -- for exanple, Melconian, if we go back to what this
Court has described as the normal background
under st andi ng, the normal background understanding is that
just when it's entered by the district court; but if,
again if I could cone back to ny basic point, and that is,
we all agree final can nean a |lot of things, and the
cl osest one, it seens perfectly clear, is the one that
di vides direct and collateral review, because that's what
this provision does.

I won't deny to you, Justice Kennedy, that it
could nmean different things. But no one -- and ny third
point | wanted to nmake, Justice G nsburg, about why you
shoul dn't draw negative inferences, nobody's got a good
reason. Nobody's got a reason to think that Congress
woul d have wanted this tine to be available to State
prisoners, but not to Federal prisoners.

If I could reserve the bal ance of ny tine.

QUESTION:  Very well, M. ol dstein.

13
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M. Roberts, we'll hear fromyou
ORAL ARGUMENT OF MATTHEW D. ROBERTS
ON BEHALF OF THE RESPONDENT

MR, ROBERTS: M. Chief Justice, and may it
pl ease the Court:

When a defendant does not petition this Court
for certiorari on direct appeal, his judgnment of
convi ction beconmes final within the nmeaning of section
2255 when the tinme for filing a petition expires. That
interpretation accords with the well-settled neaning of
final and the law of collateral review, and it sensibly
provi des Federal prisoners the sanme time to prepare
collateral attacks as simlarly situated State prisoners.

QUESTI ON:  What about an appeal fromthe
district court to the court of appeal s?

MR. ROBERTS: The judgnent woul d becone final if
there -- if no appeal was filed at the tine -- when the
time to file an appeal expired after the 10-day peri od.

QUESTION: And yet that's contrary to a | ot of

other things, is it not? | nean, you can't go into the
district court 60 days after your tine -- after the
district final judgnent was entered and still nmaybe have

30 nore days to appeal, and the district court isn't going
to do anyt hi ng.

MR ROBERTS: Well, we're tal king about finality

14
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for -- for a different purpose here. It's not a question
of finality for the purpose of seeking appeal, or when a
judgnent -- in the termlike final judgnment, which is --
whi ch woul d be the sense of finality when, for the
pur poses of deciding --

QUESTION:  Why -- why should those be different?

MR. ROBERTS: Well, in -- in terns of -- of
collateral review, first of all the Congress used the
particul ar phrase, when the judgnent becones final, that
has an established nmeaning in that context. Second of
all, it's logical that the tine to comence collatera
review should start to run at the conclusion of direct
review, which this Court has made cl ear includes the
period when -- within which to seek certiorari even if a
petition isn't filed, and that's, in fact, what Congress
concluded in section 2244, the parallel provision for
State prisoners, and there's no persuasive reason why
Congress woul d have started the -- the time limtation at
a different time for Federal prisoners.

QUESTI ON: Except that -- except that they wote
the two sections differently. That -- that certainly is

sonmet hi ng of a reason

MR. ROBERTS: Well, that -- that -- well, I'm
tal king about a -- a reason why they woul d have intended
that result as opposed to a -- a canon or a textua

15
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indication that there m ght be a difference, but even as
to the textual indication --

QUESTION. Wwell, I -- 1 thought they woul d
intend it in order to show special respect for the
processes of the State, so that a State has conpletely
exhausted all of its procedures for determ ning what the
| aw ought to be --

MR. ROBERTS: But --

QUESTION: -- before they're disrupted by a
Federal judgment.

MR. ROBERTS: But this doesn't concern the
processes of the State, Your Honor, it concerns review
in -- inthis Court, and this Court's nade clear the --
the distinction of the tine is between whether the -- the
time to seek reviewin this Court is included or is not
i ncluded, and that's not a -- a State -- a renedy, this
Court's made clear that exhaustion of State renedies
doesn't require a petitioner to seek reviewin this Court,
that State renedi es are exhausted as |long as all avenues
of review are pursued in -- in the State court system So
concerns about -- concerns about requiring themto go
through the full State court systemwouldn't justify the
difference in the rule, nor would generalized concerns
about comty, which would suggest that State prisoners

ought to have less tinme to seek review fromtheir

16
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convictions, if -- if anything, to upset their State court
convictions, rather than -- than nore tine.

And really, collateral reviewrules are driven
nore by finality concerns, which are equally strong in the
Federal context and the State context. That's why the
Teague retroactivity rules and rules of procedural default
apply equally to both, and because finality concerns are
the sanme, there -- there isn't any persuasive reason why
Congress woul d have started the tine limt at a different
time.

The negative -- the negative inference points,
to address the negative inference point, there are three
reasons why it would be inappropriate to draw a negative
i nference fromthe om ssion of the clarifying | anguage
here. First, it contradicts the presunption that Congress
used final in accordance with its settled neaning in the
coll ateral review context, which petitioner discussed
earlier.

QUESTION:. But I -- 1 think, M. Roberts, that
as | pointed out in the question to petitioner's counsel,
2250 -- 44(d)(1) doesn't just stop with the word, final,
it goes on to kind of explicate the possible -- possible
nmeani ngs.

MR. ROBERTS: Yes, it explicates the meanings,

but it explicates the neanings by providing the definition

17
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that is the -- is -- by providing an explication that's

consi stent with the background definition that you would

expect final to have, and there's a -- there are good
reasons why Congress woul d have -- m ght have wanted to
explicate the -- to explicate it nore carefully in 2244.

Petitioner discussed one, which is that 2244
concerned State prisoners, and Congress m ght have been
concerned that, absent clarification, courts m ght inport
the definition of finality used by the State of
conviction, and there are varying definitions there.
There's not the uniformdefinition that woul d include
reviewin this Court.

Second, it's possible that Congress m ght have
been concerned that the courts woul d assune that the tine
limt in section 2244 starts to run the sanme tinme as the
time limt in section 2263, which also concerns State
prisoners, State capital defendants and States subject to
expedited collateral review proceedi ngs, and so
Congr ess - -

QUESTION:. Do you --

MR. ROBERTS: -- may have spelled it out here.

QUESTION: Do you think it makes any difference
that in 2255 Congress used the phrase, judgnent of
conviction, and in 2244(d)(1) it sinply used the word,

j udgnent ?

18
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MR ROBERTS: No, | -- | don't think that it
makes a difference. There are variations in -- in
| anguage |ike that.

QUESTION:  Well, wusually variations in | anguage
mean variations in meaning.

MR. ROBERTS: Yes, Your Honor, but it's
referring back to the judgnent of the State court under
whi ch the person is in custody. The -- the provision
2244(d)(1) is reproduced in the gray brief on page 2 to 3.

So where it says the date on which the judgnent
becane final, it's -- it's referring back to a -- a person
who's in custody pursuant to the judgnent of a State
court, and that would be the judgnment of the district
court -- | mean, of the trial court in -- in that
situation, but fundanentally, our points are two.

One, there's a background rule, and the
presunption is generally of -- of what -- when a judgnent
beconmes final in the collateral review context, and it's
general ly presuned, with good reason, that Congress
| egi sl ates agai nst that background rule and uses the terns
with their settled neaning in that context; and second, we
know Congress did that with respect to State prisoners in
section 2244 because they clarified it there; and it makes
sense that the tinme limtation should run at the sanme

time, because there's no persuasive reason for themto run

19
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at a different tine.

QUESTION: M. Roberts, refresh my recollection.
Was 2255 and 22 -- and 2240(d) (1) enacted as part of the
sanme statute?

MR, ROBERTS: They were enacted as part of
the -- the sane statute, Your Honor, but the -- the
proposition that the same word has the sane neani ng, the

sane word becones final, has the sane neani ng throughout

the statute -- sane statute would apply by virtue of that.
So the -- so that we woul d expect that when Congress said,
beconmes final in section 22 -- 2255, and when it said,

became final in 2244, both referring to a judgnent of the
trial court convicting the defendant, that it -- it
i ntended those phrases to have the sane neani ng.

QUESTION: | wouldn't think that. | would -- |
woul d think that where you say, on the one hand, where it
becones final by (a) or (b), and el sewhere you sinply say,
where it becones final --

MR, ROBERTS: Right.

QUESTION: -- | would think that the latter
nmeans, even if it becones final in some other fashion.

Now, that happens not -- that happens not to
hel p the respondent here.

MR, ROBERTS: Yes.

QUESTION: But | -- but | do think that that's

20
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the nore natural --

MR. ROBERTS: Well, that -- that would be one
possibility, that here it was restricted --

QUESTION: Don't you think that's the nore
natural --

MR. ROBERTS: -- but it was broader.

QUESTION. That's right, broader.

MR. ROBERTS: Yes, but it's hard for ne to
concei ve, frankly, what the broader --

QUESTI ON:  What the broader woul d be.

MR. ROBERTS: -- understanding of finality is,
Your Honor. | do think that -- that not every tine
that -- that Congress uses the different |anguage to --
that's nore anplified and clarifying, does that -- that
nmean that --

QUESTI ON: Not necessarily.

MR. ROBERTS: -- that the words -- and the Court
does not generally -- does not generally apply the

negative inference, the Russello presunption to draw the

conclusion that the -- that identical phrases have -- have

di fferent neaning.

QUESTION: Ch, if -- if you applied the Russello
presunption here, you -- you would be applying the
presunption that | just described, nanely in -- in one
section, it limted it, in-- in the other section, it
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didn"t limt it at all. You' d think the latter section
woul d be broader, not narrower.

MR. ROBERTS: That -- that would be --

QUESTION: That's -- that's what Russello said.

MR, ROBERTS: That would be parallel to Russello
and parallel to sone other cases where there's been
additional limting | anguage, and the Court has said
therefore, the -- we won't read that |limt into the
earlier |anguage, but in those cases al so what bears note
is that the word that was limted |later on, here the word
becones -- the phrase becones final, was by the Court, in
those cases, given its ordinary neani ng, what you would
expect, apart fromthe Russell o presunption.

QUESTION:  Yes, but what | --

MR. ROBERTS: And here --

QUESTION:  That gets you into the argunent of
whet her there is an ordinary neaning of final.

MR. ROBERTS: Yes. Yes, Your Honor, and there
isn't -- there isn't an ordi nary meani ng across the board
in every context, but here we have a -- a narrow context
in which Congress has acted in the collateral review
context, in particular in the conmencenent of coll ateral
review, and in this Court's cases, in the collatera
review context, particularly delineating when direct

review ends and col |l ateral review begins, the Court has
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used repeatedly, over 30 years before enactnent of AEDPA,
the -- this established definition of finality, and
there's -- there's no reason why Congress woul d have
departed fromthat here.

If there are no further questions, we would
submi t.

QUESTION:  Very well, M. Roberts.

M. de Bruin, we'll hear fromyou

ORAL ARGUMENT OF DAVI D W DE BRUI N,
AM CUS CURI AE | N SUPPORT OF THE JUDGVENT BELOW

MR. DE BRUN. M. Chief Justice, and may it
pl ease the Court:

There are four points that are dispositive of
this case. First, the nost natural and |ogical inference
is that the textual |anguage in section 2255 cannot nean
exactly the sane thing as the very different textua
| anguage enacted at the sane tinme in the sane statute in
section 2244. Second, the text of each provision has an
ordinary and accepted neaning that is not, in fact, the
sane. Third, there are at | east three reasons why
Congress logically used a different trigger for the
limtation periods in section 2244 and 2255, and fourth,
no harnful or absurd consequences flow froma
determ nation that Congress did not intend these very

different provisions with their very different texts to
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nmean precisely the same thing, as the parties here

contend, and for these reasons, | submt the judgment of

the court of appeals in this case is correct, and it

shoul d be affirmed.

The Russell o presunption in this case is

particularly strong. Congress, in fact, used three

different forrmulations in AEDPA in identifying triggers

for tine limtations under the statute, 2244, 2255, as

we' ve tal ked about, and al so 2263. In each of those

formul ati ons, enacted in the sane statute at the sanme

tine,

Congress explicitly chose different words to

descri be what the triggering event was and what the

consequences of Subsequent events were.

QUESTION: Let's -- let's reviewthe Russello

presunption. Russello had an earlier section where the

nore general word was linmted. Wat -- what was the --

what was the -- the -- what was the general word invol ved

in that case?

MR. DE BRU N: | believe -- | have the exact

| anguage, that in Russello, the -- the general was any

i nterest acquired.

QUESTION:  Any -- any interest acquired. That's

what the |ater provision said, and the earlier provision

sai d,

any interest in the enterprise acquired.

MR. DE BRU N. Correct, any interest in any
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enterprise which the defendant has established.

QUESTI ON:  Okay, and -- and what Russello said
is, where you have a limtation in the earlier one, an
interest in any enterprise, and then the |ater one just
says, any interest, we assune that any interest is
broader. It's not limted by, in any enterprise.

Now, if you apply -- and | think that's entirely
reasonabl e, but if you apply that same principle here,
what it cones to is that where in the early one it says
final by reason of (a) and (b), and in the later one, it
just says, becones final, you would think the |later one
would -- would include (a), (b), and maybe (c), (d), (e),
but it certainly wouldn't be narrower than the earlier
one, which is what you're insisting it is.

In other words, it seens to ne Russello cuts
exactly agai nst your position, rather than for it.

MR DE BRUN Well, | think the -- the neaning
of becones final in 2255 is, in a sense, broader, in that
there are different conditions that can trigger when a
judgnment becones final. The -- the normal rule is that
judgments of courts becone final when the court acts, not
upon the expiration of review That finality, however,
may be disrupted, or arrested by subsequent filings.

QUESTION:  But aren't you picking one of the two

means of finality that's set forth in the earlier
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provision? You're saying in the later provision it only
means one of those two. That's not Russello at all
That's the opposite of Russello.

MR DE BRUN. No --

QUESTION: | -- 1 think what you' d have to say
is, it means those two perhaps plus sonme others.

MR. DE BRUN No, for two reasons. One,
Congress logically can include the first phrase, the
conclusion of direct review, as a neans of clarifying and
contrasting its inclusion of the second or the expiration
of the time for seeking such review

That is the unusual clause. Typically,
judgnments becone final when the court acts. They're not
dependent upon the expiration of the time for review for
finality to attach

QUESTION: O on the issuance of a mandate.

MR, DE BRU N. But that is an action of the
court, Justice Gnsburg. In other words, the point is,
and the parties agree that the word final does have
different nmeanings in different contexts.

QUESTION: It surely does.

MR, DE BRUN And -- and | don't dispute that,
but in this case, | think you have to look at final, and
it is guided by two things. The neaning of final in 2255

is infornmed by the | anguage in 2244, where Congress
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provided a very specific definition there that it did not
enpl oy in 2255.

QUESTION:  You seemto take only one part of the
definition, because 2244 says, on direct review, or the
expiration, but you seemto accept that 2255 does
enconpass direct review. That is, if soneone actually
files a petition for cert, then the finality rule would
not kick in.

MR. DE BRUIN. Justice G nsburg, that is not
actually clear. It is not clear that Congress in 2255
i ntended either formulation to be the defining point in
all cases. Under Rule 33, there was very simlar |anguage
that triggered a tine bar to -- to when the judgnent
becane final and, as interpreted by the courts there,
finality was not al ways coextensive with the concl usion of
direct review.

The rule there, universally established, was
that if a court of appeals issued its mandate and a stay
of the mandate was not obtai ned, the 2-year clock under
Rul e 33 began to run fromthe date of the nandate whet her
or not the defendant, not having obtai ned a stay,
petitioned this Court for certiorari. So although the
guestion is not presented in this case, it is not
automatically clear that Congress in 2255 neant either of

the triggers that appear in 2244, but, as this Court
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recogni zed in Russello, these provisions do not need to be
nmut ual | y coextensive. One can be a subset of the other.

In this instance, Congress could include the
wor ds, the conclusion of direct review, sinply to provide
clarity that it also wanted to include the unusual event,
whi ch was the expiration of the tinme for seeking such
revi ew.

QUESTION:  You would also -- what -- they --
they also -- the Governnent gave neaning to the -- gave
nmeaning to the difference by saying, even if you're right
about that, becones final, becones final includes
expiration of tinme. That's their argunent.

And as to the first thing, by direct review,
that includes expiration of tinme, too. They just put it
into make sure it was not the habeas route in the States,
and then they put the second clause in really to save
Federal judges from being confused about what happens in
the California Court of Appeals, what happens in the | ower
inter -- internediate State courts to nake sure that --
that this ordinary Federal situation was seen as applying
to cases as they wend their way up through the State court
system too.

MR. DE BRU N \What is --

QUESTION: | think that's -- that was -- | heard

that being given, in any case. Are you follow ng? Was |
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cl ear enough?

MR. DE BRU N: Yes, | believe.

QUESTI ON:.  Yes.

MR DE BRUN. But what is significant, Justice
Breyer, is that that argunment essentially undercuts their
argunment that Congress, in enacting 2255, was using an
est abl i shed neaning of final, conming fromthis Court's
precedents in their retroactivity cases.

I f Congress believed that the word final, as
used in 2255, standing alone, without clarification,
automatically conveyed the definition this Court has used
in the retroactivity cases, that definition, as this Court
knows, applies equally to State convictions as well as to
Federal convictions. In fact, that rule in Linkletter was
originally developed in the context of review of a State
conviction. In Giffith, the Court applied that sane
concept of finality both to a State conviction and to a
Federal conviction, so if Congress thought by using just
the word final, we nean, in essence, the retroactivity
definition --

QUESTION. If you -- if you --

MR, DE BRU N. -- that would have applied to
bot h.

But conversely, if Congress was aware that that

word, final, mght nean sonething different, then the
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obvious differences in wording here nake a meani ngfu
di fference. 2244 neans what Congress specified.

The point is, there is no greater reason to
believe that the Court's definition in the retroactivity
cases applies in 2255 but not 2244.

QUESTION:. Right. If -- if, in fact, you could
read it, as Justice Scalia suggested, which | think maybe
you could, or as the way the SG suggested for the sake of
argunment, is there any argunent that you shouldn't?
| nmean, it sounds sinple, clear, uniform everybody'd
understand it. |Is there any reason not to read it that
way if the |anguage pernmits it?

MR. DE BRU N: I think what you have done is,
you' ve rendered the words of section 2244, as Justice
G nsburg pointed out, wholly superfl uous.

QUESTION: Al right, but then you' re answering
ny question, no. You're saying, there is no reason not to
read it that way if you could, with the |anguage, but the
| anguage doesn't permt it.

MR DE BRUN:. | --

QUESTION:  That's your argunent.

MR. DE BRUN | believe that's correct. |
bel i eve --

QUESTION: And | take it as a no, that if it did

permt it, there isn't any good reason.
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MR. DE BRUN | think Congress certainly could
have enacted a statute that had the sane trigger. | think
there also are significant reasons why it nade sense for
Congress not to use the sane trigger. There are --

QUESTION: It wouldn't render that |anguage
superfluous if you interpreted it the way | suggested,
which is that -- that finality in the second provision
i ncl udes not just the two specifications in the first, but
al so sone ot her unnaned aspects of finality, which we
don't have to decide upon in this case, but which doesn't
hel p your case.

QUESTION.  Well, | nean --

MR. DE BRU N Justice Scalia, what --

QUESTI ON: Go ahead.

MR. DE BRUN Wiat | think defeats that is that
there isn't anything else. There isn't a broader universe
that --

QUESTION: If -- if you're -- if you're going to
say that 2255, by contrast with 2244(d)(1) nust nean
sonet hi ng broader, then -- though, the broader you define
finality, the nmore difficult it is for a petitioner to
make his case, it seenms to me -- a habeas petitioner. |If
there are any nunber of different ways that a judgnent can
beconme final, that -- that is bad for the person seeking

habeas relief.
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MR. DE BRU N: | think that's right. As,

M. Chief Justice, you recognized, the habeas -- there --
there's an interest in setting the date and in a non-
capital case, as these cases will be, where certiorari has
not been sought, if clains are to be brought, have the
statute begin, the clains be filed, if relief is
appropriate, relief be granted; but what | think is
significant, Justice Scalia, is that there is no broader
meani ng of final that anyone has ever articul ated.

The -- the broadest definition that has been
identified is that which is set forth in 2244, the
conclusion of direct review, or, what is not nornally
included for finality, the expiration of the tinme for
seeki ng the conclusion of direct review, as opposed --

QUESTI ON:  But that nmkes sense --

QUESTION: | suppose you coul d answer Justice
Scalia by saying that these are exceptions to the ordinary
rule of finality, although the statute doesn't quite read
that way. They're -- they -- or they are speci al
extensions --

MR. DE BRU N. They --

QUESTION: -- of the ordinary rule of finality.

MR DEBRUN | -- 1 -- they're extensions, is
exactly right, but | think it is clear that finality

normal |y occurs when a court acts. Here, when the court
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of appeals issued its mandate, nothing el se happened in
the case. M. Cay did not --

QUESTION. M. de Bruin, I'd like to take you
back to that word, nandate, because finality neans
different things in different contexts. The npbst basic
finality rule is when the district court disassociates
itself fromthe case, and then the case is | odged on
appeal. |It's final for, say, preclusion purposes at that
poi nt .

This Court dates from not fromthe mandate in
the court of appeals, but take, for exanple, our rule on
cert. Doesn't it run fromthe entry of judgnment in the
court of appeals, not fromthe later tinme when a nmandate
is issued?

MR DE BRU N:. Yes.

QUESTION: So where do you nmake up the nandate
rule as a general rule?

MR DE BRU N Well, two points. One, | believe
2244 nmakes cl ear that whatever 2255 means, it can't nean
exactly the sane thing as 2244, because Congress didn't
use those words. That still |eaves the question, well,
what, then, does becones final mean in 2255? Does it nean
when the court of appeals issues its judgnent? Does it
nmean when it issues its nandate? Those questions stil

need to be answered.
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QUESTION:. Am | right that our rules don't refer
to the mandate date at all, that it's always the entry of
j udgnent ?

MR. DE BRUN:. That is correct. The 90-day
clock runs fromthe -- fromthe entry of judgnent, not the
mandat e, but in deciding that question, what did Congress
mean by final, assuming it's not what it said in 2244,
Because it didn't say that here, the Court has to decide,
is it the judgnent, is it the mandate, and there is, in
fact, a devel oped body of |aw under, | submt, a very
anal ogous situation. Under Rule 33, the defendant had
2 years fromfinal judgnent to bring a claim and the
courts had interpreted finality in that context to nean
when the court of appeals issued its nandate.

QUESTION: | think your case woul d be persuasive
if, indeed, there was a generally understood neani ng of
finality, and -- and that's the part of your brief I
focused on, and | just don't think you carry the day.
| just think, as Justice G nsburg points out, it neans a
| ot of different things. So once that's the case, all you
have to rely upon is this principle that -- that where --
where a thing is said two different ways in a statute
there nust be a reason. You have to give themdifferent
nmeaning. That isn't an absolute principle, and it -- it

has all sorts of exceptions. | nean, it -- it just
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depends.

For exanple, if you say, fromthe day of entry
of judgnment in one section of the statute, and in another
section of the statute it reads, fromthe day judgnment was
entered, do you really think you have to give different
nmeaning to those two fornulations? O course not. It al
depends on what -- what the other factors involved are,
and here --

MR DE BRUN | think --

QUESTION: -- | don't see any other factor,

unl ess you show that finality has a normal neaning,

which -- so that the earlier provisionis giving it some
pecul i ar nmeaning. That -- that woul d be persuasive --

MR DE BRU N | agree with you --

QUESTION:  -- but -- but I don't think you carry

the day on that point.

MR, DE BRU N | agree with you that Russello
sets a presunption, it's not an automatic rule, but what
is significant in this case is not just that there's a
formul ati on that appears essentially the same, but in
different words. Wat you have is two provisions, 2244
and 2255, that are markedly parallel. You cannot read
them going al ong al nost word-for-word, and then you get
to this difference -- which is not a mnor difference, but

there's an entire qualifying clause added -- and not be
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struck: "Congress must have nmeant sonething different or
t hey woul d not have diverged so significantly."

QUESTION:  But you admt that for one part of
that clause, Congress didn't nean any different. The --
if there is a petition filed, if thereis, in fact, a cert
petition filed, then State and Federal prisoners got
treated alike, so it's the -- the only place, as |
understand it, where you're saying there's a difference is
whether the tinme for filing a petition counts even when
the -- there -- no petition is filed.

MR. DE BRUN. Well, Justice Gnsburg, | don't
concede that. | don't concede that it is true that if a
petition is filed, that the clock is automatically
arrested so that automatically the conclusion of direct
reviewisn't counted. That's not really presented here
because there was no petition, it nmay be Congress did not
nmean for either of those clauses to be in all cases the
determ nati ve fact under 2255.

QUESTI ON:  So under your reading, it mght be
that the judgnent becones final, the court of appeals
j udgnment becones final when the nandate cones down, even
t hough the petitioner has filed a cert petition. 1t could
mean that.

MR. DE BRUN: It could nean that, and that was,

in fact, the established rule under Rule 33, which is a
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very simlar time nmechanism and | submt the nost
appropriate context is, |ook at other congressiona
enactnments inposing time limts on the bringing of clains
after judgnment, and the rule under Rule 33 was cert was
irrelevant unless a stay of the mandate was obtai ned under
Federal Rule of Appellate Procedure 41; and, of course,
under 41(c) you can obtain a stay of the mandate if a
substantial question exists for the presentation of a
petition for certiorari.

QUESTION:. Am | wong in thinking that the
general understanding is that when you file a cert
petition, that the finality is suspended until that
petition is disposed of?

MR DE BRU N | don't believe that is a genera
rule. The nost anal ogous rule, as it existed both under
the Speedy Trial Act and under Rule 33, was that sinply
petitioning this Court for certiorari did not
automatically arrest the finality of a judgnent for either
of those two statutes: only if you got a stay of the
mandate. That's the whol e purpose under Rule 41(c) for
providing for a stay of the mandate; and, of course, it's
that rule that the sinple filing of a petition, that's
what may engender neritorious petitions, which the
Governnent contends is a reason not to interpret 2255 the

way the court of appeals did bel ow
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It makes sense, | submt, not to have a rule
that the automatic filing arrests the finality of the
judgnent, and that was, in fact, the rule under Rule 33,
and that's the way the Speedy Trial Act has been
interpreted, and other statutes of Iimtations, that the
filing for cert does not automatically trigger the -- or
di srupt the statute.

QUESTION:. M. de Bruin, | think I understand
your argunent based on the different wording, but --

I think this question was asked before, too: is there any
reason why Congress m ght want to give Federa
post-conviction petitioners less tine than State
post-conviction petitioners?

MR. DE BRU N Yes, but first | nust correct
you. Under this overall statutory schenme, | subnit
Federal prisoners have nore tinme, not |less, and the reason
for that, it is wong for the parties to argue, as they
do, that this construction of 2255 is necessary to ensure
parity. There is no parity.

As the Court knows fromits decision in Duncan
versus Wal ker, and just last termin Carey versus Saffold,
the 1-year statute under 2244 applies to the preparation
of two different things. It applies to the preparation of
your State collateral petition, and then once that is

filed, but only after it's filed, there is tolling, as was
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at issue in Duncan versus Wal ker and Carey versus Saffold;
and then after the State petition is resolved, but not
including certiorari, that's very clear, then you' ve got
to file your Federal 2254 petition. So a State inmate has
one year to do both, prepare his State collateral claim
assumi ng total exhaustion under Rose versus Lundy, and
then, after the State collateral petition is resolved, the
Federal collateral petition.

The Federal inmate, by contrast, has a full year
simply to bring his 2255 notion. So it is not true that
only by forcing this different |anguage in 2244 and 2255
to nean the sanme thing, will you achieve parity. There
isn't parity. Federal inmates have nore tine. But there
are, in any event, reasons for that difference.

Again, clains coming fromState court by
definition nmust be exhausted, previously litigated clains.
By definition, 2255 clains cannot be the sane clains that
were litigated on direct review. | submt it makes
| ogi cal sense for Congress to allow the State claim
previously litigated in State court, to run its ful
course at least through cert on direct review before
starting the statute.

If this -- and | submt Teague here really
provides a reason. Since this Court has recogni zed that

if it were to issue a new rule of constitutional procedure
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before the tinme expired to file for cert, and if one of
the petitioner's State clains was litigated on direct
review, it is less an affront to the State systemfor this
Court to sinply grant, vacate, and renmand than for a | ower
Federal court to take up that claimon habeas. So
Congress logically could have said that the time to begin
the statute will not run until the expiration of tinme for
the conclusion of direct review. There are reasons such
as that that could provide an explanation for why Congress
did what it did, which is to provide very different
triggers in these two statutes.

Fourth, it's inportant that there are no harnfu
consequences that follow fromgranting these two different
provisions, with their very different text, different
meani ngs. As | nentioned, Federal defendants will always
have at | east one full year fromthe issuance of the
mandate to bring their claim As this Court has
recogni zed, in a non-capital case, the defendant has no
interest in delaying the adjudication of any collateral
clains that may exist. The construction of the court of
appeals in this case is clear and easy to adm nister. The
Federal inmate has one year fromthe issuance of the
mandate if not --

QUESTION: Well, it isn't clear on the point

that | asked you about, because | thought that the court
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of appeals said yes, if you actually file your petition
for cert, then the time doesn't run until the petition is
di sposed of. | thought -- you -- you said that's
anbi guous, but | don't think that that's what the court
of appeal s said.

MR. DE BRUN:. You are correct, Justice
G nsburg. The courts of appeals have held universally
that if you petition for cert, the 1-year period does not
begin to run until the petition is resolved, and that rule
is not presented here. There is, in fact -- authority
goes both ways, that subsequent filings in a different
court at tinmes do arrest the finality of a prior judgnent,
and at tinmes they do not.

My only point was, in |ooking at the |anguage of
2244 and aski ng whet her the | anguage there, the concl usion
of direct review defeats the Russello presunption, ny
point sinply is, it does not defeat it. One
interpretation is that Congress didn't mean either to
apply here, and instead enbraced a rule nuch like the
establ i shed practice under Rule 33, but even if -- the
Court does not need to accept that to affirmthe court of
appeal s here.

The rule logically could be that if the court of
appeal s issues its nmandate, the case is over in the court

of appeals. Nothing el se happens, no notion to stay, no
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petition for cert. The case is final. That's -- that's
consi stent with comon understandi ng of the word.

QUESTION: But in ternms of confusing things, if
we were to take that view of it, it would, because
everybody assunes, well, you file your cert petition, then
it's on hold until --

MR, DE BRU N No, but -- I'msorry, but
continuing on ny thought, if nothing happens, the case is
final when the court of appeals rules. You have a year.

I f, however, you petition for cert, then the
judgnent, the finality of the judgnent is arrested, and
t he one year does not begin to run until the petition is
resolved. That would be perfectly perm ssible. 1In other
words -- and that is, in fact, the construction of the
Seventh Circuit, that --

QUESTION: That's -- that's not quite tolling.
If -- if you -- if you waited for, say, 40 days before you
filed, does the 40 days count again? Do you tack, or do
you get a whol e new period?

MR. DE BRU N. You woul d get a whol e new peri od,
and that is consistent with --

QUESTION:. So -- so that's not quite like
tolling, | think.

MR DE BRUN:. It's not tolling. Now, Congress

has provided tolling under 2263. It has provided tolling
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under different aspects of the statute. But no, this is
not tolling. There -- there are established rules that a
judgnent is final, but yet, if you file a notion for
reconsi deration, for instance, the finality of the
judgnment, even though it was final and the time bars were
running, finality is arrested; and then once the petition
for reconsideration is decided, you have a full period,
again, and so Justice G nsburg, that would be a perfectly
perm ssi ble construction, and in fact, perhaps the nost

| ogi cal construction, that if you petition for cert, the
finality of the judgnment is arrested and you have a ful
year.

The point is, finality will always be affected
by what the defendant does and does not do, and there wl|
al ways be a series of different rules, depending on
whet her a petition for cert was filed, whether an appeal
was filed, and there will be different rules from State as
wel | as Federal .

There's a whole series of different rules; but
the rule of the court of appeals in this case was, if
not hi ng happens after the court of appeals issues its
deci sion, the judgnent is final within the nmeaning of
2255. That's consistent with the fact that judgnents
routinely are final wthout being dependent upon the

expiration of the tinme for review
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The formulation in 2244 is, in fact, unusual.
Congress provided for that in 2244, but did not provide
for that in 2255

For all these reasons, | -- | urge the Court to
find that the decision of the court of appeals is correct,
the construction of the |anguage affords the text its
natural neani ng, does not work any harnful results, and
shoul d be affirned.

Thank you very nuch

QUESTI ON:  Thank you, M. de Bruin, and the
Court thanks you for your help to the Court with your
amcus brief in this case.

MR. DE BRUI N. Thank you.

QUESTION:. M. Coldstein, you have 3 mnutes
remai ni ng.

REBUTTAL ARGUMENT OF THOVAS C. GOLDSTEI N

ON BEHALF OF THE PETI TI ONER

MR. GOLDSTEIN:  Thank you, M. Chief Justice.
If I could address first the question of whether or not
there is a background understandi ng of when a judgnent of
convi ction becones final, because conceivably that would
give rise to the negative inference that Congress was
doi ng sonething special in 2244 that it didn't intend in
2255.

The am cus points the Court to the pre-anendnent
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Rule 33, and | think it's inportant to play out exactly
what finality neans there, because in the pre-anendnment
Rul e 33, there wasn't agreenent on whether or not finality
attaches upon the issuance of a nandate.

QUESTI ON:  Which set of Rule 33 are we tal king
about ?

MR. GOLDSTEIN: Before the 1998 amendnent,

M. Chief Justice.

QUESTION:  To what set, what --

MR. GOLDSTEIN. | apol ogize, to crimna
procedur e.

QUESTION:  Crim nal procedure.

MR, GOLDSTEIN: | do apol ogi ze.

Under -- before it was anended, sone courts said
it was the judgment. Sone courts said’'it was the nandate.
That's discussed in the advisory commttee notes to the
amendnent .

In addition, nmost things under Rule 33, those
ot her than newly di scovered evidence, ran fromthe entry
of the judgnent in the district court, and perhaps nost
inmportant of all, it's settled under Rule 33, and this is
the Cook case fromthe Ninth Crcuit that's cited in the
am cus brief, that under Rule 33 if a cert petition was
filed, that didn't stop the tine.

QUESTION: Well, you say it's settled. It's
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settled in the Ninth Grcuit?

MR. GOLDSTEIN. M. Chief Justice, there were no
contrary cases, you're quite right. This Court never
passed on it, and there's no contrary authority.

And so nmy point is this. Even under Rule 33, it
could mean a lot of different things, and | do think it's
perfectly clear that anong all the anal ogies, the cl osest
one is this Court's collateral review precedents.

| do want to pick up on Justice Breyer's and --
and the Chief Justice's question about, well, didn't they
explicate something in 2244 that they didn't in 2255, and
if I could give a contrary -- give a hypothetical where I
think that reasoning would apply, if 2255 said, when the
j udgnment of conviction beconmes final by the expiration of
direct -- by the conclusion of direct review, it would be
very difficult for a 2255 petitioner to say, "and that

includes the tinme for seeking cert,"” because then you
woul d have a real contrast with 2244. You woul d have one
of the phrases in 55, but both in 44, and there you could
have a genui ne inference.

Here we don't have anything, and nmy point is
that this silence is not pregnant. You don't draw the
i nference that Congress neant nothing at all, or that

Congress neant -- as Justice Scalia points out, an even

narrower universe.
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The final point | want to nmake is about --

QUESTION: | thought his point was it was an
even broader universe.

MR, GOLDSTEIN. M. Chief Justice, no, his --
the am cus's point would have to be that 2255 means sone
subset, or sone smaller interpretation, or some shorter
time.

QUESTION: Well, I -- 1 thought you were talking
about Justice Scalia's --

MR, GOLDSTEIN: | apologize. You're quite
right. Justice Scalia's point is that |ook, if you use
the word by, it could either nean it's explicating things,
or nore naturally it nmeans, we've picked a subset, and so
you don't have the subset here. That's Russello.

Interest versus interest in an enterprise. Interest in an
enterprise is a -- a snaller part of the bigger ball

The final point is about policy reasons.

There really is no reason Congress woul d have i ntended
this period of tine, the tinme when you coul d have sought
cert but didn't, to be available to a State prisoner
versus a -- a Federal prisoner. There's no explanation
given by am cus that nakes any sense. For exanple, GVRs
apply only when a cert petition is filed.

Thank you

CHI EF JUSTI CE REHNQUI ST:  Thank you,
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M. Goldstein. The case is submtted.
(Wher eupon, at 11:58 a.m, the case in the

above-entitled matter was submtted.)
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