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PROCEEDI NGS
(10:13 a.m)
CH EF JUSTI CE REHNQUI ST: W'l | hear argunent

now i n Nunber 01-1491, Charles DeMdre versus Hyung Joon

Ki m
General d son.
ORAL ARGUMENT OF THEODORE B. OLSON
ON BEHALF OF THE PETI Tl ONERS
MR OLSON: M. Chief Justice, and may it please
the Court:

Based upon years of experience, study, hearings,
and overwhel m ng persuasi ve evi dence, Congress concl uded
that the pronpt renoval of aliens convicted of commtting
serious felonies was essential to the Nation's ability to
control its borders. Detention of these aliens during
renmoval proceedi ngs was considered vital by Congress to
effectuate that policy, to prevent flight, to evade
renoval, and to prevent harm done by recidivist crimna
al i ens.

This is a facial substantive due process
chal | enge whi ch cannot succeed unless there are no sets
of -- no set of circunstances under which the
congressional policy would be constitutional.

As this Court has repeatedly --

QUESTI ON:  Ceneral dson, do -- do we have
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authority to entertain this challenge? As you know, an
am cus has raised a jurisdictional question, and | think
did it maybe in the court of appeals stage as well. It
certainly did it early on here.

The problemis section 1126(e) which says, no
court may set aside any action or decision by the Attorney
General under this section regarding the detention or
rel ease of any alien or the grant, revocation, or denial
of bond or parole. Now, is that provision, nunber one,

i nappl i cabl e or, number two, unconstitutional? And if
nei t her of those, why doesn't it nean that we have no
authority to entertain this case?

MR, OLSON: Justice Scalia, it's the
CGovernment's position, as held by three courts of appeals,
that that provision does not apply to a habeas corpus
chall enge to the constitutionality of the statute itself,
that the | anguage of that provision relates to chall enges
to an action by the Attorney General or admnistrative
action and does not preclude a chall enge.

QUESTION: No. It doesn't -- doesn't say the
challenge -- no. It says, no court may set aside any
action by the Attorney Ceneral. And -- and what is asked
for here is that we set aside the Attorney General's
action in detailing -- in detaining this alien.

MR, OLSON: [t's -- it's our subm ssion, after
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careful exam nation -- the Government originally took that
position that you've suggested in court proceedings. It
was rejected by three courts of appeals. W studied it
further. The Governnent studied it further and canme to
the concl usion that those decisions were correct and it
woul d not preclude -- and we're not contending here

t oday - -

QUESTION: And -- and you're relying on what
| anguage to --

MR OLSON: Well, we're relying on the |anguage
that it refers to, and a reasonabl e construction of the
statute refers to actions, adm nistrative actions, by the
Attorney General or inmgration -- adm nistrative action
by admi nistrative officials, and this Court's construction
of statutes against precluding constitutional challenges
to other statutes.

QUESTION:  Ch, but all of those other statutes
had some wiggle room| think, even St. Cyr, and there just
is no wiggle roomhere. It doesn't refer to judicia
review. It sinply says, no court nay set aside any action
by the Attorney General under this section.

QUESTION: Even in the Qirin case where the --
the presidential order said that the people shall have no
access to the courts at all, this Court sat to hear

whet her that sort of a provision was constitutional or
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not .

MR. OLSON: That's correct, M. Chief Justice,
and while it would be in the Governnent's interest to
preclude this challenge at all, we think a fair readi ng of
the Court's decisions, including the -- the Court -- the
deci sion that the Chief Justice nentioned, would to --
woul d be to construe that statute as not to preclude this
action in this case. O course, that wuld lead -- your
construction would lead to a -- a victory on behalf of the
Government in this case, but we've carefully examned it,
and we think that we're not advocating that position here
t oday.

QUESTION:  Well, | appreciate your carefully
examining it, but I'd still like to know what | anguage in
it |leads your careful examination to conclude that it does
not cover this case. | nean, if it's unconstitutional,
that's another matter.

MR OLSON: Well, we -- we may be --

QUESTION:  Maybe we' |l strike it down for that
reason. But ny goodness --

MR OLSON: We -- we may be wrong, Justice
Scalia, but we're referring to and relying on the second
sent ence which says, no court may set aside any action or
deci sion by the Attorney General under this section. It

does not state -- and -- and we think the Court would
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construe it as not precluding a challenge to the
constitutionality of the -- of the policy nmade by the
Congress itself in enacting --

QUESTION: It doesn't refer to the issue. It
doesn't refer to the basis on which the setting aside is
done. It doesn't say, may set aside, you know, on grounds
other than -- it doesn't even refer to the basis. It
says, no court nay set aside any action by the --

MR, OLSON: | understand, Justice Scalia, and
the Government did, indeed, nake that assertion, take that
position in early proceedings in this case. It was
rejected by three courts of appeals. W cane to a
di fferent conclusion after reexamning it, and that's our
position here today.

As this Court has repeatedly stated, Congress
has exceedingly broad latitude in dealing with aliens,

i mm gration, and the Nation's borders.

QUESTION: Can | have a quick answer just to --
you said a facial challenge. |'ve been assuming that it's
a chal l enge brought by a resident alien who hinself has a

pl ausible claimthat the statute doesn't apply to him

because he's saying two -- you know, petty theft with a --
petty theft with a prior is not -- doesn't fall within the
category of crinmes. | don't knowif that's right or

wong, but shouldn't | consider the case of a person who
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has a -- an arguable claimthat he's outside the systenf
MR, OLSON: Well, Justice Breyer, the -- the
case has not been litigated on that basis fromits very
beginning. | refer the Court to page 9 of the joint
appendi x which is -- which, at the bottom of that section,
articulates the requested relief by the -- by the
respondent in this case. Petitioner seeks a declaration

that this provision is unconstitutional on its face as

violative --

QUESTION: It uses those words, | know. | just
don't know how to consider it that way. | nean, a person
who had no cl ai m what soever -- am | supposed to consider
it on the basis of a person who has -- well, he would get

the renoval order entered in 24 hours if he had no claim
what soever

MR OLSON:  Well --

QUESTION: Is that who I'm supposed to consider?

MR OLSON:  Wwell, it --

QUESTION: -- or sonebody like the plaintiff
her e?

MR OLSON: If this -- not only is it in the
petition for habeas corpus that the individual was
challenging on its face, the district court considered it
on that basis, and the Ninth Grcuit considered it on that

basis, and it's been litigated here all the way through by
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the -- by the respondent on that basis. |If there was to
be an as-applied chall enge, there would be a great deal of
ot her consi derati ons.

And -- and this -- as this Court has said, the
facial challenge nust be rejected unless there are no set
of circunstances under which the congressional policy
woul d be uphel d.

QUESTI ON:  Ceneral dson, didn't --

MR. OLSON: There -- there's been no --

QUESTION: -- didn't the NNnth Crcuit narrow
the group sonewhat? | thought that in the district court,
the district court said the whole thing falls. | thought
the Ninth Grcuit said only as to lawmfully admtted --
what was it? Lawful permanent residents. And so that was
not taking the whole thing at its face, but only a part of
the total group

QUESTION: | had the sane question. |It's at 6a
of the petition for the appendix. The court of appeals,
in the paragraph at the bottom of 6a, says we stop short
of affirmng the holding that it's facially
unconstitutional .

QUESTION:  Ri ght.

QUESTION. W affirmthe grant of habeas corpus
on the ground the statute is unconstitutional as applied

to himin his status as a |lawful permanent resident of the
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United States.

MR. OLSON: Yes, and the Ninth Grcuit -- the
Ninth Circuit did say that both on page 6 -- 6a and -- and
on page 30a. But what -- what the Ninth Grcuit did was
i ssue a broad, sweeping declaration of unconstitutionality
of the statute with respect to a broad cl ass of
individuals, that is to say, all I[awful pernanent
residents. That's the equivalent of a facial decision as
to unconstitutionality as to a broad spectrum of the
peopl e covered. And -- and --

QUESTION. So it's your position, in effect,
that although the Ninth Grcuit said it was an applied
challenge, in fact the Ninth Grcuit itself struck it
facially.

MR OLSON: Yes, Justice --

QUESTION: It just narrowed the description of
what it did. |Is that right?

MR OLSON. That's -- that is correct, Justice
O Connor. That's --

QUESTION: But it -- but it struck it facially
only with respect to the permanent resident aliens.

MR. OLSON: That's correct.

QUESTION:  To pernmanent resident aliens.

MR. OLSON: That's correct.

QUESTION:  Sort of hal f-facial.

10
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(Laughter.)

MR. OLSON: Mbstly facial.

QUESTION: Mostly facial.

(Laughter.)

MR, OLSON: That's -- that is what the Ninth
Crcuit did, and it's our position that this -- this case
nmust be consi dered under those circunstances as a facial
chal | enge.

As | was saying, the Court has repeatedly said
that in connection with immgration and protecting the
Nation's borders, there is no power at which there is nore
def erence to congressional judgnment, no authority under
the Constitution granted nore to the political branches,
particularly to Congress. Congress regularly nmakes rul es,
this Court has said, applicable to aliens that would be
unacceptable if applied to citizens.

QUESTION: Is there a regulation or -- or is
there a policy with -- in the Department of Justice or the
I NS which says that there has to be a conviction before
you utilize this section? O if the Attorney Ceneral just
has information that a felony has been conmitted, is that
sufficient to detain?

MR OLSON: Well, the statute --

QUESTION: Here there was a conviction.

MR OLSON: Here there was a conviction, and

11
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that is specifically what is said in the statute itself.
It's my understanding --

QUESTION. Well, the statute itself tal ks about
a conviction.

MR. OLSON: Absolutely. And -- and what happens
in practice, Justice Kennedy, is that either the renoval
proceedi ng i s brought, as Congress has suggested, if
possi bl e, during the period of incarceration of the
i ndi vidual, or imrediately upon rel ease from
i ncarceration.

So we were talking, to sumarize, a -- this --
this provision under 1226(c) applies only to the period of
the renoval proceeding itself, which was carefully
di stingui shed by this Court in its Zadvydas deci si on of
2 years ago. This is on -- conpared to that Zadvydas
decision, not an unlimted, potentially pernanent
detention period, what, as the Court suggested in -- in a
di sti ngui shabl e situation a nunber of years -- years ago
in the Carlson case involving nenbers of the Conmuni st
Party, a tenporary, limted detention for the purpose of
keepi ng the individual in custody, an individual who's had
a full panoply of due process, having been convicted
beyond a reasonabl e doubt with full due process of --

QUESTION:  Yes, but General, it is true, is it

not, that there are people in the class who m ght have

12
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been convicted even before the statute was passed. So

you're not just -- just continuing detention. You have to

go out and find themand -- and put them under detenti on.
MR OLSON: It's ny understandi ng, Justice

Stevens, that it applies to convictions after the statute

was passed. | nmay be m sunderstanding that, and if so,
"Il try to correct that during -- during rebuttal. But
that to the vast -- that would all -- to the extent that

that m ght be true and I m ght be m staken, that would
only illustrate why this is a facial challenge. The
statute itself should not be declared unconstitutional,
particularly in connection with individuals convicted
aft erwar ds

QUESTI ON:  What -- what about this particular
i ndi vi dual ?

MR, OLSON: This was after the statute was
passed, M. Chief Justice.

QUESTI ON:  General O son, you've -- you' ve put
in statistics about the nunber of -- of aliens who don't
show up for the hearings and the -- the rather |ow
percent age of those who are ultimtely deported fromthe
class that don't show up and so on.

On your view of the Governnent's authority
over -- over aliens and the deference that the Court owes,

woul d our -- in your judgnent should our decision be the

13
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same regardl ess of those statistics? |If you had told us
not hi ng about the -- the probabilities of catching people,
shoul d we, on your view, or would we, on your view, be
obligated to defer and sinply say it's up to the

Gover nnent ?

MR OLSON: Well, | think Justice Souter, the
answer to that is that the test that the Court has
consistently applied in this area is there -- is there a
rational basis, is the congressional objective rationally
likely to advance a | egitimte governnental purpose.

Those statistics that we set forth in our brief and which
wer e before Congress when Congress enacted this statute,
provi de the purpose for which Congress act ed.

QUESTION:. Well -- well, is that rational basis
review the one we would enploy in reviéew ng | egislation
passed by Congress concerning inmmigration policy? And
have we applied a nore circunscribed review over the neans
of effectuating those policies? Are -- are there separate
guestions? | nean, the power of Congress to pass the |aw
and to say what it does versus the inplenentation of it.

MR OLSON: Well, under certain circunstances,
the Court has used that |anguage.

QUESTION:  Ri ght.

MR, OLSON: The -- the neans to achieve the

obj ective --

14
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QUESTI ON:.  Yes.

MR OLSON: -- will be |Iooked at possibly
separately.

QUESTI ON:  Yes.

MR. OLSON: But it seenms to ne -- and it seens
obvious particularly in this case -- that the neans are
wr apped up in the objective itself.

VWhat -- it is clear Congress is dealing with a
very difficult problemof a certain category or groups of

aliens that were commtting serious crimes in this

country.

QUESTION: Well, does -- is -- does that -- do
your statistics define that category as the -- the |egal
per manent resident aliens or all aliens? | think it's the
latter.

MR OLSON: Well, it is -- yes, Justice Souter,
it's all

QUESTION. But if it -- if it is the latter,

then I don't know that the statistics tell us anything one
way or the other about the legitinmacy of the ends, i.e.,
the -- the automatic detention, with -- with respect to
the class that we've got under consideration here.

MR. OLSON: What the statistics tell us is that
there were large nunbers of aliens commtting serious

crinmes and that those -- those individuals commtting

15
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those crinmes were highly likely to be recidivists and that
they were -- that class of individuals or those groups of
i ndividuals were cultivating a crimnal class that was
engagi ng i n organi zed --

QUESTI ON: But, Ceneral O son, those statistics
go to the likelihood of entry of the order of deportation,
not of the likelihood of flight which this statute is
directed at.

MR OLSON:  Well --

QUESTION:  As | understand the statistics --
correct me if I"'mwong -- that as to the |ikelihood of
showing up at the hearing itself, which this statute
protects, 80 percent of the people do show up.

MR, OLSON: Well, 80 percent --

QUESTION: Is that correct?

MR OLSON: Well, the -- the statistics have to
be | ooked at very carefully because that 20 percent --

20 percent of the --

QUESTION:  Eight out of 10 of these crimnals

show up.

MR OLSON: Well, no.

QUESTION: That's very conforting.

(Laughter.)

MR OLSON: In that -- that -- well, actually
the -- it's -- it's worse than that, Justice Scali a,

16
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because that figure of 20 percent who absconded were
peopl e that had been, during this period of tinme, been
gi ven individualized hearings. They were the ones that,
after a hearing, the authorities thought were probably
likely not to flee and 20 percent of that group did. Wen
you | ook at --

QUESTION: But -- but they include all aliens
and not just the -- the pernanent resident aliens.

MR. OLSON: Yes, Justice Souter, but there's no
guestion that there were |arge nunbers of |awful permanent
resident aliens that were evading the deportation

proceeding itself. Once the deportation --

QUESTION: Well, | presunme there was sone,
but --

QUESTION:  Yes, but, General 'Adson, | wish you
woul d answer this question. |[It's very inportant to
understand the -- the Governnent's position onit. W're

focusi ng on the percentage who show up for the hearing.
AmI| -- and that's correct. That's what this statute is
directed at. And am | not correct that 80 percent of the
aliens in the class did show up for the hearing w thout
bei ng det ai ned?

MR. OLSON: No. The figure junped to 40 percent
for people who were never detained at all, Justice

Stevens, and that's explained in the brief. The

17
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20 percent to which you're referring are people to which
an individualized hearing was -- was given. |In 1992

al one, we're tal king about 11,000 aliens, crimnal aliens,
who had absconded. And we're not tal king just about
showi ng up for the hearing because if that alien isn't in
custody, he won't -- and -- and the figure junps to

90 percent of people that will escape the deportation
order itself if there --

QUESTION: But the statute doesn't -- the
statute is not directed at the consequences after the
deportation order has been entered. AmI| not right on
t hat ?

MR OLSON: | -- | respectfully disagree in this
sense, that if you have the alien in custody during the --
the rempval period itself, he will be in custody at the
time the order is issued.

QUESTION: Ch, |'m sure.

MR OLSON: If he's not, it's very difficult for
t he Government --

QUESTION: But if he's at the hearing, at the
conclusion of the hearing, you say, lock this guy up.

MR OLSON: Well, that -- that is not the way
t he process works, Justice Stevens. There is a potential
appeal that the individual can take --

QUESTI ON: No, but this statute is not directed

18
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at the tinme during potential appeal. |It's directed at
the -- as | understand it -- now, you correct me if |'m
wr ong.

MR, OLSON: No.

QUESTION:  As | understand the statute, it's
directed at the tine before the hearing starts.

MR OLSON: Yes, it is, and the Governnent --
and the Congress --

QUESTION: So why can't the immgration judge at

the end of the hearing say, A you' re going to be renoved,

and B, you -- you go in the clink until your -- you go
away ?

MR OLSON: Well, but this -- let ne answer it
this way. That 20 to 40 percent -- and the statistics are

difficult in this area. There are such |arge nunbers of
i ndividuals. W're tal king about 15,000 crimnals
convicted of serious crines per year that are -- go
through this process. If -- if we're losing 20 -- even
20 percent of those individuals that are absconding from
the process and not avail able for deportation or renoval,
that is the -- that is what Congress regarded as a very
serious probl em

QUESTION: | grant that --

QUESTI ON:  But, Ceneral O son, you don't

necessarily lose them Al you're being asked to do is to

19

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

have an individualized hearing as to each nenber of that
20 percent.

MR, OLSON: But that 20 percent, Justice
Stevens -- and it's explained in the brief. That
20 percent were the individuals for which there had been
an individualized hearing given during that period of tine
when that process was taking place. |If you don't have an
i ndi vi dual i zed hearing, of course, the nunbers go up
hi gher.

QUESTI ON:  But why can't you deal with that
problemw th a standard that's tough, that's different
fromhaving the hearing? After all, we give bail pending
appeal to crimnals who have been convicted. W give bai
to alien terrorists who are about to be deported. Wy
coul dn't you have a tough standard but, nonethel ess --
like bail pending appeal, but, nonethel ess, give the bai
hearing to the person who's willing to cone in and he'd
have to show, you know, he's not going to run away, he's
not a danger, and he has a good issue on the nerits?

MR OLSON: One of the -- one of the probl ens
that Congress had is that it had experinmented with that
process. It was not being successful. The individuals
wer e abscondi ng notw t hstandi ng --

QUESTION: | don't think there was a tough

st andar d.

20
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MR OLSON. Well, it -- it appeared -- it
appeared to Congress and it appeared to the imm gration
authorities to be a reasonably tough standard.

The problemw th crinminal aliens is that once --
once they enter this process, once they've been convicted
after due process of having conmtted a serious crine and
once they're in that process, which is virtually certain
to lead to renoval -- | nmean, this is -- renoval is
automatic --

QUESTION:. What | -- what I'mworried -- | see
that, and what |I'mworried about on the other side of
it -- I"'m-- 1 can see also howyou could Iimt it like to
bai | pendi ng appeal, a tough standard. The other side of
it is the alien who's there and who's the wong person or
the -- or the statute doesn't apply to himor there's a
crime that they say he conmtted which he didn't. | nean,
there could --

QUESTION: Isn't he able to challenge those

poi nt s?

MR. OLSON: Pardon ne?

QUESTION: | thought those points can be
chal  enged. | thought he can get a hearing as to those
poi nts.

MR OLSON: That's -- that's correct, Justice --

QUESTION:. We're only tal king about people as to
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whomit's acknow edged that they conmtted the crinme, it's
acknow edged that they're deportable. And the only reason
they may not get deported is the Attorney General ni ght
exercise discretion to let theminto the country.

MR, OLSON: That's -- that's precisely correct.

QUESTION:. That is correct. So if, in fact, |
have a good claim I'mlet out on bail while they're
considering it?

MR OLSON: If -- no. |If you have a -- if you

QUESTION:  You can take it to court.

MR OLSON: -- and | think it's on page -- pages
26 and 27 of the Governnent's brief sets forth the -- the
regul ations of the -- of the Inmgration and
Nat ural i zati on Service that provide that you may have an
i mredi ate hearing if it is not you, if you are a citizen,
if you contend that you didn't -- weren't convicted of a
crinme --

QUESTION. If you have a claim you're |et out
on bail while they consider the clainf

MR, OLSON: It's ny understanding that what
happens is that there's an imrediate, or a relatively
pronpt individualized hearing. |'mnot positive of the
answer to that question, but there is the hearing that the

Ninth CGrcuit tal ked about --
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QUESTI ON:.  Yes.

MR, OLSON: -- an individualized hearing,
whi ch -- which would have applied all the way across the
board --

QUESTION:  Wwell, given --

MR OLSON: -- in those cases under those
regul ati ons.

QUESTION: G ven that, General O son, that we're
only tal king about people who have acknow edged -- you
know, who have no claimthat they didn't conmt the crine,
who have no claimthat they are not deportable, why do we
have to rely upon whether 80 percent of themw Il flee or
90 percent, or even -- you know, or none of themw |
flee? Wiy is it -- does the Government concede that it's
unr easonabl e to say, | ook, sonebody who has no right to be
at large in this country -- he's here illegally, has no
right to be at large. And besides that, on top of that,
he's already commtted a crime in this country. He should
| eave the country, and we're going to hold himin custody
until he leaves. If he wants to fight that -- that
departure, that's fine, but he will be in custody until he
departs. What is -- what is wong with that?

MR OLSON: Well, we're -- I'mnot quarrelling
with your characterization of what --

QUESTION:  No, but you're -- you're fighting it
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on the -- on the ground that sonehow we have to prove --

MR, OLSON: No. No, Justice --

QUESTION:. -- that a large nunber of themwl|
flee.

MR OLSON: No. I'msinmply --

QUESTION: It seens to ne that even if none of

themwould flee, if they have no right to be here, if
they've conmtted a crine, why cannot -- they cannot be
held in -- in custody until they |eave?

MR, OLSON: This -- we may well be here on
anot her occasi on defending a broader policy. But let ne
enphasi ze the facts that distinguish what you're
suggesting and what the Court considered in the Zadvydas
case, an immense difference that exists between the
ci rcunst ances here, and the circunstances under those
ci rcunst ances.

QUESTI ON: Before you get to -- to Zadvydas and
the distinction, you -- you nmake, | take it, no
di stinction between | awful pernmanent residents and peopl e
who are excludable. People who are | awful permanent
residents have many rights in comon with citizens.
I ndeed, this Court once said that they were a suspect
classification. But as far as this case is concerned, it
seens to ne you' re making no distinction at all.

MR. OLSON: The statute makes no distinction.
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The Ninth GCrcuit, of course, did with respect to
excludabl e aliens, said that with that category of aliens,
the statute -- even under the Ninth Crcuit's reasoning,
the statute was constitutional.

What we -- the statute doesn't nake that
di stinction, but what it does do is it provides for a
brief, limted detention, which is not unlimted and not
potentially permanent, of aliens, an area of Congress
authorities at its zenith, convicted beyond a reasonabl e
doubt with --

QUESTION. But it mght be of a crine that

they -- one of the clains here is that this is not a
qualifying plot -- crine. | don't get into that box. Now
that may be wong or right, but suppose -- on your

readi ng, or under this statute, soneone woul d not be able
to get bail despite a good claimthat they are counting a
crinme that doesn't qualify as one of these serious

of f enses.

MR. OLSON: That's the question that | believe |
addressed earlier that's referred to, the regulations --
and | hope I'"mcorrect -- at pages 26 and 27 of the
Government's brief. The -- the regul ations provide for
someone claimng who is claimng that they are a citizen
as opposed to an alien, or claimng that the crine for

whi ch they' ve been convicted was not a covered crine,
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may -- may have an accel erated hearing, which is -- which

QUESTION:  In other words, for the class that
we're tal king about, it's rather artificial to tal k about
| awf ul resident aliens because they can get a hearing on
whet her their continuing residence is lawmful. They --
they are determned to be deportable. They are no | onger
| awf ul resident aliens.

MR, OLSON: That -- that is correct.

QUESTION:  Well, Ceneral dson, aren't they
| awful resident aliens until an order is entered that they
be deported?

MR, OLSON: What they are is what -- they are --
they are lawful resident aliens until there's an order of
deportation, but --

QUESTION: Al right. So at the -- at the point
of the -- we'll call it the prelimnary hearing, the
Joseph hearing, when they can bring these chall enges,
there is no order that they be deported, and they,
therefore, have got to be considered, as | understand it,
as lawful resident aliens.

MR. OLSON: They -- however, they have -- they
have been convicted after due process of a crine that
Congress considers serious, and they're being held for a

limted period of tine --
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QUESTION:  And they can get a hearing on whet her
they are I awful resident aliens.

MR OLSON. That's correct.

QUESTION: Can they? 1In effect, they can get a
hearing on whether they are |lawful resident aliens.

MR OLSON: That's correct, Justice Scali a.

QUESTION:  well --

MR OLSON: M. Chief Justice, if -- if I may
reserve the remainder --

QUESTION:  Very well, Ceneral O son

Ms. Rabinovitz, we'll hear from you.

ORAL ARGUMENT OF JUDY RABI NOVI TZ
ON BEHALF OF THE RESPONDENT

M5. RABINOVITZ: M. Chief Justice, and may it
pl ease the Court:

The question in this case is whether Congress
aut hori zed and, if so, whether the Due Process C ause
permts a statute that requires that |awful pernmanent
residents |ike our client be inprisoned throughout the
duration of renoval proceedings.

QUESTI ON: Ms. Rabi novitz, do you have a
response to the jurisdiction problen? | nean, it's
possi bl e that despite the Governnent's failure to raise
it, that we could do so.

And why doesn't section 1226 tell the courts to
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keep hands of f?

M5. RABI NOVI TZ: Yes, Your Honor. We agree with
the Solicitor Ceneral's explanation for why this Court did
not --

QUESTION: | have to tell you I don't understand
it. | thought maybe you' d enlighten ne there.

(Laughter.)

M5. RABINOVITZ: This -- this statute contains
no express | anguage that repeal s habeas jurisdiction.
That's one answer that | could give you, Your Honor, and
based on this Court's decision in St. Cyr and Cal cano,
absent that -- that |anguage, the habeas -- there's stil
jurisdiction in --

QUESTI ON:  How coul d that |anguage not repea
habeas jurisdiction? No court nmay set ‘asi de any action by
the Attorney General under this section. How can -- how
can that -- | nean, what can you do in habeas corpus
unl ess you're setting aside action by the Attorney Genera
under this section? How can that possibly not set aside
habeas corpus?

M5. RABINOVI TZ: But this Court has said --

QUESTION: | nean, now, maybe you want to argue
it's unconstitutional, but gee, to say that it doesn't do
this is -- | nmean, it's -- it's incredible.

QUESTION:. Well, the Court in St. Cyr, with
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whi ch both Justice Scalia and | disagreed, said sonething
very much like that, didn't it, that you had to be very
specific if you were going to repeal habeas jurisdiction?

MS. RABI NOVI TZ:  Yes.

QUESTION:  Try Johnson v. Robson too.

M5. RABINOVI TZ: The point is that this statute
requires the Governnment to detain individuals |ike our
client who are | awful pernmanent residents not because
their detention is necessary to protect the public from
danger of flight risk, but nerely because they were
convicted in the past for one of a broad range of crines
that the Governnent believes may render them deportable.

QUESTION: Can -- you say the Government
believes it. The Congress believed it, did it not?

MS. RABINOVI TZ: Well, Your Honor, the question
that remains to be determned in all these cases is
whet her an individual is, in fact, deportable. Congress
did decide that certain kinds of crimes should render an
i ndi vi dual deportabl e and these individuals have been
convicted of crinmes. But the fact --

QUESTI ON:  What nore do we need?

MS. RABINOVI TZ: The fact that they' ve been
convicted of a crime, M. Chief Justice, doesn't nean that
it's a crinme that renders them deportabl e under the

statute. And | think that this addresses, in part,
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Justice Kennedy's question about have they been -- is this
just that they're suspected of committing crimes or have
t hey been convicted of crines.

QUESTION: Well, but in -- in this case, your --
your client was convicted, was he not?

M5. RABINOVI TZ: Yes, M. Chief Justice --

QUESTION:  So --

M5. RABI NOVI TZ: He was convicted, but there
still is a question about whether his conviction actually
renders hi m deportabl e.

QUESTI ON:  And what question is that? Does
Congress in the statute set forth the crimes?

V5. RABI NOVI TZ: No, Your Honor. Congress sets
forth a -- a broad category of crinmes that can render
sonebody deportable, and one of those is -- is a broad
category that are | abel ed aggravated fel onies.

The question, though -- and this is a question
that has been very hotly litigated in the courts -- is
whet her a conviction is an aggravated felony. And in this
case, that question is especially relevant because in our
client's case, the conviction that he was --

QUESTION:. Well, did -- did you -- but the Ninth
Circuit didn't go off on that basis, did it?

M5. RABI NOVI TZ: No, Your Honor. The Ninth

Circuit --
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QUESTION: So are you going to -- are you going
to defend the Ninth Crcuit's basis here?

M5. RABINOVI TZ: W're defending the Ninth
Circuit's ruling, Your Honor.

["m-- I'"mjust explaining that this issue about
whet her sonebody is deportable is an open issue, and
that's precisely what the -- that's precisely what a

deportation proceeding is to determ ne.

QUESTI ON: Now, Ms. Rabinovitz, | had -- | had
understood from General dson -- and please, you know, if
it's wong, | -- |1 want to knowit -- that -- that your

client could get a hearing on that particul ar issue,

whet her the crinme he's being -- he has been convicted of
is one of the crimes that entails deportation. Is -- is
not true that he can -- that he gets a hearing on that?

MS. RABINOVITZ: He gets a hearing --

QUESTI ON: I ndividualized hearing.

MS. RABINOVI TZ: He gets a hearing, Your Honor
but it's a very limted hearing to the extent that that
heari ng does not determ ne that he has, in fact, been
convicted of a crine that renders himdeportable. Al
that it --

QUESTION: In other words, it's a hearing that
says you were convicted of X or you weren't convicted

of X. It's not a hearing that says that X renders you
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deportable. Is that the point?

MS. RABI NOVI TZ: Yes, although, Your Honor, it
does say that the Governnent is not substantially unlikely
to prevail on its charge, so -- that you are deportable.
So -- and essentially it --

QUESTION: So it --

MS. RABINOVITZ: ~-- it says that there is
reason -- there's a possibility. 1It's not inpossible that
you will be found deportable. You -- that it's not --

since the Government is not substantially unlikely to
prevail on the charge.

| think it's inportant to recogni ze that there
are many individuals who are subjected to mandatory
detention under this statute who cannot satisfy that
standard. In fact, that that -- they've had that hearing
and the court has held the Governnent substantially -- you
know, we can't show that the Governnment is substantially
unlikely to prevail.

QUESTI ON: | nean, | have a reason. | nean, now
| am-- I'mconfused on this and |I'd appreciate it. | --
| assune there is sonmeone in prison. He's detained Iike
your client. There's a class of people. There are two
subgroups. Goup 1 is a group that has no non-frivol ous
argunent that they shouldn't be deported. It's virtually

conceded they're -- they should be deported. Their only
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argunments against it are frivolous. Goup 2 are people
who have a real non-frivolous argunent -- a real non-
frivol ous argunment -- that they aren't -- it's the wong
person, this crine doesn't fall within the statutory
definition, | probably will get asylum sonething |like
that. They have a real non-frivol ous argunent.

Now, | thought that what we were tal king about,
at least in part, was that people in this group 2 were
being held without bail. Now, am| right? Because |
think what | heard the Solicitor General say is |I'm wong.
We're only tal ki ng about people in group 1.

MS. RABINOVITZ: No --

QUESTION:  That was just, | think, what Justice
Scalia was concerned about. That's just what |'m
concerned about, and |'d appreciate sone el aboration on
it.

V5. RABI NOVI TZ: No, Your Honor. You're
absolutely right. W are tal king about the second
cat egory of cases.

QUESTION: But aren't there one-and-a-half or --
there's this Joseph hearing. It's not just that either
you have a hearing or you don't have a hearing. You have
the hearing that Justice Souter was referring to where
your burden is enornous because you will not succeed at

that hearing if you showit's nore |likely than not that
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this crinme is -- doesn't qualify as serious. You have to
show overwhel m ngly that the Government will win on that
issue init. So -- but there is sonething other than --
There's this Joseph hearing, which you say is not
adequate, is it?

M5. RABI NOVI TZ:  Yes, Your Honor
It's exactly --

QUESTION:  You're -- you're not asking just for
i ndi vidualized hearings on those itens, are you?

You're -- you're not just asking for individualized

heari ngs on whether you are the person that did the --
that -- that was convicted and whether the -- the crinme of
convi ction causes you to be deportable. You want a
hearing on whether, if you are let go, you will show up
for -- for a later hearing.

And | don't see why -- why that is necessary --

M5. RABI NOVI TZ:  Yes --

QUESTION: -- so long -- so long as you get a
heari ng on those other substantive points, it seens to me
t he Governnent ought to be able to hold you, an alien who
has no right to be at large in this country, until you
| eave.

MS. RABINOVITZ: Let nme try -- let me try to
explain how the statute works and why we believe that it's

a problem The -- the proceeding that you' re asking for,
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a determ nati on about whether, in fact, an individual is
deportable, is precisely what a deportation hearing is
for, and that kind of decision is not made the first tine
you conme before an immgration judge. It's often a very
protracted process, and we have individuals who have --
who have been in jail for 17 nonths pending an inmmgration
judge hearing to determ ne that exact question, Justice
Scalia, about whether they are, in fact, deportable, which
is why we say that the rel evant question is whether
pendi ng those proceedings, there's a regulatory purpose in
detai ning that individual. And we're not --

QUESTION: Well, and the -- the Governnent
answers that there's a substantial nunmber of people who
don't show up for these hearings, and that's the purpose
of holding them So that certainly is a regulatory
pur pose.

MS. RABI NOVI TZ: Yes, M. Chief Justice, that is
a regulatory purpose. But this Court |ooks to the
regul atory purpose in an individual's case when you're
tal ki ng about depriving sonebody of a significant |iberty
interest, which is what's here. W don't allow people to
be | ocked up based on averages.

QUESTION.  Well, but you -- look -- look at the
i mm gration cases. Look at Carl son agai nst Landon.

I nmean, that certainly was a class, not an individual.
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MS. RABI NOVI TZ: No, Your Honor, M. Chief
Justice. | respectfully -- | read Carlson differently.
In Carlson, what this Court did is it upheld the Attorney

Ceneral 's discretionary decision that five individuals

coul d be detai ned because there was -- that -- the
decision to detain themwas with not -- was not w thout
reasonabl e foundation. It was a discretionary decision.

It's wholly different fromthis case.

What mekes this statute so unique and so
unprecedented is that the Governnent is prohibited.
There's no discretion here. The Attorney Ceneral is
prohibited fromrel easing individuals like our client, a
| awf ul permanent resident who has a legal right to be
here, even when --

QUESTION:  Well, who has the'legal right to be
here, although he's been convicted of a crinme which nmakes
hi m deport abl e.

M5. RABINOVI TZ: No, M. Chief Justice. It's
not clear that this conviction makes hi mdeportable. In
fact --

QUESTION: Well, it's clear he's been convi ct ed.

M5. RABI NOVI TZ: He's been convicted of a crineg,
but it's not clear that this conviction renders him
deportable. That's precisely what a deportation

proceeding is for.
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QUESTION:  You nean the first degree burglary
conviction --

MS. RABINOVI TZ: Both --

QUESTION: -- is not an aggravated fel ony?

MS. RABI NOVI TZ: Not necessarily, Your Honor.
That remains to be determ ned, but --

QUESTION:. Well, how could a first degree
burglary not be an aggravated fel ony?

M5. RABINOVI TZ: That's a good question
M. Chief Justice.

QUESTION. Well, it's a very good question.

(Laughter.)

M5. RABINOVI TZ: But -- but -- yes. But let ne
point out -- | refer you to the -- the amcus brief for --
by Gtizens and -- and Immigrants for Equal Justice. It's
one of these green briefs. And it's on page 12 of their
brief. They referred to a case, the Sol orzano- Pat | an
case, where an individual was convicted of entering an
autonobile with intent to conmt theft, and the Board of
I mmigration of Appeals said -- or the -- the -- excuse ne.
The inm gration judge said exactly what -- what you have
said, which is that how could this crime not be an
aggravated felony? |It's a burglary, entering an
autonobile with intent to commt theft.

One- and-a-half years after our client -- after
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this person -- excuse nme -- he wasn't our client -- was

detai ned, the Seventh Circuit disagreed. Despite what the

Boar d

crine

of bei

of Imm gration Appeals said that how could this
not be a burglary --
QUESTION:  Well, but -- it's not just a question

ng a burglary. First degree burglary usually means

with -- with people present and on the prenises.

M5. RABINOVI TZ: M. Chief Justice --

QUESTION: O course, the Seventh -- Seventh

Crcuit mght have been wrong.

(Laughter.)

MS. RABINOVI TZ: That's a good point, Your

Honor, but the CGovernment did not petition for cert in
t hat case.
And -- and the point that | want to nmke --
QUESTION: Well, it sounds like you're -- you're
still seeking some kind of facial invalidation of the

statute rather than as applied to your client.

MS. RABI NOVI TZ: No, Your Honor, we're not

seeking --

QUESTI ON: Because you're relying on a

convi ction of soneone else for a different kind of a

crine.

M5. RABI NOVI TZ:  No.

QUESTION: Are we tal king about this person as
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an as-applied challenge, or do we have a facial challenge?

M5. RABI NOVI TZ:  Your Honor, this is definitely
an as-applied challenge, and | refer you to page --

QUESTION: So we are tal king about the first
degree burglary --

M5. RABI NOVI TZ: Yes, we are.

QUESTION:. -- not entering a car with intent to
commt theft.

V5. RABI NOVI TZ: Right, right.

My point with raising that exanple was just to
poi nt out that the question of what constitutes an
aggravated felony is very contested.

QUESTION: And isn't it the --

QUESTION:  Well, but not in this case.

QUESTION: Not in this case. ~ First degree
burgl ary.

M5. RABINOVITZ: Ch, it -- it certainly is. It
remai ns a question about whether this is an aggravated
felony --

QUESTION: Wl l, but --

V5. RABI NOVI TZ: -- because you need to | ook at
the precise --

QUESTI ON:  Justice Breyer's classification of
peopl e who have really serious clains and peopl e who have

frivolous clainms -- surely a claimthat first degree
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burglary is not deportable under the statute would verge
on the frivol ous.

M5. RABINOVI TZ: M. Chief Justice, | need to --
to disagree with you. 1It's unclear. To decide whether
this is -- is an aggravated felony, the Court is going to
need to | ook at the specific | anguage of the statute.

The -- the specific crine that our client commtted was he
broke and entered into a tool shed and he was convi cted
under California State law. This is a very conplicated,
techni cal area of the | aw.

And all that | can tell you is that if you refer
to our brief at page 5, note 6 -- oh, no. Excuse ne.
That's not the place. To our brief at -- our brief at
page 30, note 27, we note nunerous exanples where the
questi on of whether sonmething is an aggravated fel ony has
been contested and decided --

QUESTION: Do you -- you consider whether he
broke into an inhabited tool shed, | guess, to be not
within the statute, and the other side thinks it is.

MB. RABINOVITZ: Right. Right. Right.

QUESTION:  In your opinion, would -- would --
and this goes back to ny initial question which I'm
still -- haven't heard you really answer. Look, on
appeal , sonebody who has been convicted of a crine, in

order to get out on -- on appeal -- have bail on appeal
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he has to show not only he wouldn't run away, not only he
isn't a danger, but also that he raises a substantia
questi on.

Now, suppose that we were to say at |east those
peopl e who show that they raise a substantial question --
a substantial question -- and it says not for purposes of
delay -- that as to those people, you have to have an
i ndi vi dual i zed heari ng.

MS. RABI NOVI TZ: In this case, if we're talking
about sonebody who raises a non-frivol ous chall enge |ike
our client, that would satisfy this case because this
Is --

QUESTION:. Well, I"'mnot saying if it'd satisfy
the case, though I take it fromwhat you say it would
satisfy you and your position.

MS. RABI NOVI TZ:  Your Honor, | msspoke. What |
meant is that in this case, this is an as-applied
challenge. It's a -- it's a chall enge about whether this
statute as applied to our client who's a | awful permanent
resi dent, who has bona fide challenges that he is not
deportable and is eligible for relief fromdeportati on,
that in this case, applying the statute to himis
unconsti tutional .

QUESTION: So to keep soneone in prison wthout

bail, after they've been convicted of sonething, pending a
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deportation order is not constitutional w thout an

i ndi vidualized hearing at least if -- or don't say at
| east -- if, anong other things, he shows there is a
substantial question not for purposes of delay. |magine

an opinion that said that. Wuld you argue for or agai nst
t hat opi ni on?

M5. RABINOVI TZ: | would argue for that opinion
in this case because it would resolve this case.
believe that there also mght be -- there would be a
constitutional issue that even sonebody el se -- due
process requires that they have an opportunity to show
that they're not a danger and a flight risk because that
is the purpose of regulatory detention. And as the --

QUESTION: | -- | note that you have redefined
substantial question as non-frivolous.  Anything that's
not sanctionabl e raises a substantial question for
pur poses of -- of this new rule?

MS. RABI NOVI TZ: Yes, Your Honor --

QUESTI ON.  Wow.

M5. RABINOVITZ: ~-- and -- and it has to be that
way because there are so many exanples of circuit courts
finding that the board' s decision about what constitutes a
deportabl e offense is wong and yet, that those were cases
where the individual could -- where their -- their claim

m ght have been consi dered bordering on the frivol ous,
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even though it wasn't.

And |l et give you a very --

QUESTION: That -- that is true but all --

MS. RABINOVI TZ: Let ne give you an exanpl e.

QUESTION: -- all of -- at |least for people who
have comm tted their crines after this statute was
enacted, it seens to nme that they are on notice. |If you
get convicted of a felony, your -- your welcone in this
country is at an end if it's an aggravated felony, and you
will be held until it is -- it is finally determ ned
whet her that is, indeed, an aggravated fel ony or not.

I don't know that that's terribly unfair

V5. RABI NOVI TZ: But your question presupposes
the answer. You're saying --

QUESTION: No, it doesn't. It -- it's just one
of the risks you take when you commt a felony. Your --
it's -- it's part of -- of the condition of your
admttance to this country. Once this statute is passed,
any lawful resident alien knows that if he commts a
felony and it's an aggravated felony, he will be deported.

V5. RABI NOVI TZ: Two points.

QUESTION:  And -- and until the question of
whether it is an aggravated felony, assuming it's at | east
arguable, is decided, he will be held in custody and not

permtted to be at large in this country.
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Now, that doesn't strike nme as terribly
unreasonabl e. Just don't do the felony.

M5. RABINOVI TZ: Well, two points, Your Honor.
First, in this case, the conviction that is now being
consi dered as possibly an aggravated felony was commtted
before the statute took effect. So even under Your
Honor's proposal, the statute could not apply to him

In terms of what you're suggesting, though, if
Congress was to say that anybody who -- there still is an
i ssue of whether sonmebody is, in fact, deportable, and to
condition -- and -- and this Court has recogni zed that
i ndi vi dual s who are facing deportation, particularly
| awf ul permanent residents, have a right to a fair
hearing. To say that those individuals nmust give up their
right to physical liberty --

QUESTION:  Well, but there's no gquestion that
these people are going to get a fair hearing eventually.
The question you're challenging is whether they should
be -- be incarcerated pending that hearing. So we're not
tal ki ng about a fair hearing.

M5. RABINOVI TZ: You're right, Your Honor
M. Chief Justice. But the -- the point is that if
sonmebody is | ocked up for a year-and-a-half, and they
can't get the evidence for their case, because being

| ocked up in jails also makes it much harder for people to
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present their cases, there's no right to appointed
counsel. It neans they can't work.

There are -- and this is, again, where | would
like to refer you, just in general, to the am cus brief by
the G tizens and Immgrants for Equal Justice which points
out other cases where individuals gave up their clains
because otherw se they were going to be in detention for
so | ong.

And let nme just point out one other --

QUESTION: Well, you -- you' ve got soneone who
is an alien here. The alien has conmtted a felony.

I nean, it's difficult to -- for nme to say that they
shoul d have all these additional benefits so that sonehow
they can avoi d deportation.

MS. RABINOVITZ: Well -- well, first of all
M. Chief Justice, this -- it's not only for people who
are convicted of felonies. Even the definition --

QUESTION: Well, but that's with the case we're
deal i ng of here.

MS. RABI NOVI TZ: Ckay, but the -- the question
is what -- what constitutes an aggravated fel ony.

M sdeneanors constitute an aggravated felony as well.
You're right. In this case, the initial conviction --
QUESTI ON:  What -- what do you -- what do you

mean, m sdenmeanors constitute an aggravated fel ony?
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MS. RABI NOVI TZ: I know it's sonmewhat shocking,
M. Chief Justice, but, in fact, the way that aggravated
fel ony has been defined so broadly --

QUESTION: Wl --

M5. RABINOVI TZ: -- the courts have held that
even m sdeneanors can be aggravated fel onies.

QUESTION:  But there's no question that first
degree burglary is not a m sdeneanor. So, in our case,
that's not -- we don't have to worry about that, do we?

M5. RABINOVITZ: But let nme return to the point
about whether it's -- whether due process is satisfied by
requiring that sonebody be nandatorily detai ned throughout
the process of their deportation proceeding, a process
which, as | said, can be nonths, often years, w thout any
i ndi vi dual i zed determ nation of danger ‘and flight risk.

And the exanple that | wanted to give ties back
with this Court's decision in St. Cyr, which said that
212(c) relief was avail able to individuals whose
convictions -- who had pled guilty prior to -- to the
statute having taken effect. Al of those individuals
were subject to nmandatory detention under the statute.
Their clai mwoul d have been considered close to frivol ous
until the Suprenme Court ruled differently.

QUESTION:. Well, that's -- that's -- | nean

your argunment to ne rings true for people who have rea
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clainms, but if you're trying to apply it to a person who
has an insubstantial claimor a claimthat is interposed
for purposes of delay, I"'mtenpted to say, well, there's a
very good reason to keep himlocked up, nanely, he doesn't
have any argunment and he's about to be deported and -- and
if he wants to be deported quickly, he can be.

M5. RABI NOVI TZ:  Your Honor, that's --

QUESTION: But if he has a substantial claim
it's different.

M5. RABI NOVI TZ:  Your Honor, | think it's
i mportant to recognize that that's precisely the kind of
factors that the Immgration Service and the immigration
judge | ooks at when they make a determ nation whet her
sonebody shoul d be rel eased on bond. They -- when they're
determning flight risk, that's precisely what they | ook
at. They say, oh, this is a frivolous -- this is a
frivolous claim W're not going to release this person
on bond because they're not going to show up. And we're
not saying that individuals in that situation should be
rel eased from detention.

Al'l that we're saying is that an individua
needs to be given sone opportunity to denonstrate, | ook,
| was convicted of this crinme, but | have clainms for
relief. I'mnot a flight risk. |'"mnot a danger.

QUESTION:  Wuld you say that --
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M5. RABINOVITZ: And | think it's inmportant to
| ook at --

QUESTION:  Whul d you agree that the alien has
t he burden of show ng that?

V5. RABI NOVI TZ: Your Honor, we have no --

QUESTION:  In your -- in your regime, you
woul d -- would there be any problem putting the burden on
the alien to show that?

V5. RABI NOVI TZ: W have no problemw th
Congress creating a presunption that individuals who are
charged with these kinds of -- with being deportable for
these kinds of crines are a danger and are a flight risk,
and that they need to cone forward to show that they're
not. And in fact --

QUESTION:  Well, but I -- 1'I'l get to that in a
m nute. But insofar as the substantiality or -- or the
i kel i hood of prevailing -- forget about flight risk for
noment. Insofar as the |ikelihood of prevailing and the
substantiality of the -- of the issue, that's al nost what
the statute already provides for in a bail determ nation
hearing, as set forth on page 26 of the Governnent's
brief. A person in INS custody is -- is entitled to a
bond determ nati on hearing. And the standard is whether
or not the Governnment is -- he has to show the Governnent

is substantially unlikely to prevail. That's very --
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forget flight risk for a nonent. That is very close to
the reginme that you propose. So | don't see what we're
argui ng about here as to that.

Now, if you want to say that you're entitled to
release if you're not a flight risk, that's sonething
quite different. And | would -- and | would doubt the
latter, but --

MS. RABINOVITZ: Let nme try to clarify what |
believe is sonme confusion about what that hearing does.
The hearing essentially just shows you need to show t hat
t he Government has no frivolous claim That's essentially
what you need to show. | nean, you have to show that the
Government had -- that the Government's charge is
frivolous. And | would assune that the Governnment is not
putting people into proceedings if they have no possible
argunent. But to require that an individual be | ocked up
t hroughout the whol e deportation process just because they
cannot show that the Governnent has a -- has a frivol ous
claim that doesn't satisfy due process.

In terns of burden, Your Honor, what | was
referring to -- what | thought you were referring to is
whet her an individual is going to have an obligation to
show that they're not a danger of flight risk. But
even --

QUESTION:  Well, perhaps that's why | asked you
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that question first. It -- it does seemto nme that if you
concede that he has the burden, that that is really very,
very close to what the -- the statute al ready provides,
forgetting about flight risk for the nonent, or -- or --

MS. RABI NOVI TZ: Yes, Your Honor. | don't --
| don't see it that way. | see that the question about if
you need -- if an individual has to prove that the
Governnent's argunent is frivolous, that's not the sane
thing as showi ng that you have a non-frivolous claim And
that's all that we're saying. | think that they're
conpletely different. One is showing that the
Governnent's argunent is frivol ous.

| don't -- nost of the cases where individuals
were found not deportable, it wasn't that the Government's
claimwas frivolous, but those individuals prevailed in
their proceedings. And that's the issue here, whether --
whet her an individual can be detained for a substanti al
period of tinme w thout any opportunity to show that --
that there's no purpose that's served by their detention.

And | think that -- that this case is a perfect
exanpl e because in this case, once the district court --
our client was detained for 6 nmonths w thout any
i ndividualized determ nation. The district court then
sai d due process requires an individualized deternination

and the INS, the Inmgration Service, on its own deci ded
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he poses no danger and he can be rel eased on 5, 000-dol | ar
bond. And he's been out for the past 3-and-a-half years.

He's now getting his college degree. He's working.

If the Governnent prevails in this appeal, it
wi || have no choice but to re-incarcerate himthroughout
his proceedings. |It's not a question of discretion |ike

Carl son, where they can nake that determ nation.

And goi ng back to your question about burden,
think it's inportant to recognize that the regi ne that was
in place prior to this statute, and that is now in place
in those circuits where they' ve said that the statute
needs to be interpreted to -- or that the statute -- due
process requires an individualized determ nation, stil
requi res that an individual show that they are not a
danger of flight risk. They bear that 'burden. And so
under this system no individual who's a danger of flight
risk is going to be rel eased except for those cases where
there's, you know, obviously going to be error. But in
general, individuals who are a danger of flight risk
aren't going to be rel eased.

| think it -- there's one last point that |
woul d i ke to make because | realize ny tinme is short,
which is that this case poses a serious constitutional
problem and we believe that there is a way that this

Court can avoid that problem by construing the statute to
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not apply to individuals Iike our client who are, in fact,
not deportabl e.

The statute says that individuals shall be
mandat orily detained. An individual who is deportabl e on
one of these grounds is subject to mandatory detenti on.

As we' ve been tal king about here, in fact, the question of
whet her he is deportable remains very much to be deci ded.
He doesn't have any order of deportation

QUESTION:  Ms. Rabi novitz, why wasn't Judge
Fl etcher absolutely right in rejecting that clainf
Because the | anguage is when the alien is released from
crim nal custody.

MS. RABI NOVI TZ: Because --

QUESTION: The statute directs custody when the
alien is released fromcrimnal custody, and not at sone
later tine, not at the tinme of the issuance of a renoval
or der.

MS. RABI NOVI TZ: Because | think that what Judge
Fl etcher was not aware of is that the whole reginme right
now that the Inmmgration Service has is to conduct
deportation proceedings while individuals are stil
serving their crimnal sentence, which makes conplete
sense, because then you do not have this problem People
are already ordered deported, determn ned deportable while

they are still injail. And so the --
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QUESTION:  But still, if the statute says when
rel eased fromcrimnal custody, even before rel ease, but
it doesn't say at the later time of the final renoval
order.

MS. RABINOVI TZ: There's two different issues
Justice G nsburg. One is when -- is deportable. It says,
when rel eased. Qur point is only that there are
i ndi vi dual s who have deportation proceedi ngs while they're
in prison, and there will be an inmm gration judge decision
or a BI A decision that says they are deportable.

Now, they may still be seeking review of that
decision in the Federal courts, in which case, that
decision is not final and they would not fit under the
next statute, the statute that you -- that this Court
construed in -- in Zadvydas, which was 1241, but they
woul d -- or excuse me -- 1231. But they would still have
an order of deportation, and then, that would be a way to
say that individual is deportable.

Wher eas, here you have a situation where anybody
who the Governnment charges with being deportable -- in
this case, our client, even though he may not actually be
deportable -- is subject to nandatory detention for
possi bly a year, 2 years, however | ong.

| see ny tine is up.

QUESTI ON:  Thank you, M. Rabinovitz.
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M. dson, General O son, you have 4 m nutes
remai ni ng.

REBUTTAL ARGUVMENT OF THECDORE B. OLSON

ON BEHALF OF THE PETI TI ONERS

QUESTION:  Ceneral dson, | don't want to
i ntrude upon your rebuttal time, but | have one question
that's very inportant for me and you can answer it yes or
no. Assumng | disagree with you as to the reading of the
statute as to whether there is jurisdiction in this case,
if there is no jurisdiction, is that provision of the
statute in the view of the Governnment unconstitutional ?

MR. OLSON: No. Now, we haven't briefed and
studied that and -- and | have to rely on the answer that
| gave before. But | think that that would be a correct
with -- it would be within the power of Congress to do
that under certain circunstances.

QUESTION: Well, you can rely on the presunption
of constitutionality if you haven't briefed it.

(Laughter.)

MR OLSON: Well, then | would've have to answer

the question differently.

well, if -- | guess no, | guess | would --
that -- that's a good answer.
Let ne -- let ne --

(Laughter.)
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MR. OLSON: Let ne just deal with a few things
that were raised during nmy coll eague's argunent.

First of all, the date of the offense that's
involved in this case was after the enactnent of this
statute. On page 8 of the respondent's brief, it is
asserted that he was convicted of petty theft with priors
and sentenced to 3 years' inprisonnent in 1997. That was
when that conviction took place.

Secondly -- and | think a ot of time has been
expended with respect to the question that focused in
| arge part by Justice Breyer. Wat happens if it's not
the individual ? Wat happens if he's really a citizen?
What happens if he wants to chall enge whether this crine
was one that should be covered?

As we said on page 26 -- and we cite the
rel evant provision of the INS regulations -- those types
of things can be challenged in an individualized bond
hearing at which the -- which is what the Nnth Grcuit
was tal ki ng about and which is what our opponents are
tal ki ng about here, and that those issues nay be raised at
that point, which is precisely what the respondents are
tal king about. So that's already built into the statute.

Now, one mi ght quarrel with whether -- what the
burden of proof is, and where it should be and how it

should be witten, but that's a -- this is a determ nation
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by the executive branch with respect to the statute. |If
the alien can show that the INS is substantially unlikely
to prevail on its underlying charge of renovability, then
the individual nmay be rel eased on bond. |If the decision
goes agai nst the individual, that can be taken to the
Board of Inmgration Appeals. So there's a process that
takes care of precisely those -- that category 2, as you
put it.

Now, that does not deal with the question of
dangerousness or risk of flight, but that's what Congress
was concerned about when it -- when it enacted the
statute. Congress was concerned about a situation in
whi ch | arge nunbers of individuals who conmt serious
crimes -- and Congress went to the effort of define what
it thought -- defining what it thought 'was serious crines.

Now, if there is sone question about that in an
i ndi vidual case, or if there's some question about an
aberrational |engthy detention, that should be brought to
this Court or the courts below in an as-applied challenge.
The respondent is saying here today that this is an
as-applied chall enge, but that has never been the way this
case has been litigated fromthe petition, which I cited
as a facial challenge, through the district court's
decision to the -- to the as -- the -- the faci al

chal l enge in part of the decision of the NNnth Crcuit.
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This has been a challenge to the congressional
determ nation that people who conmit serious crines are
to -- to be deportable as rapidly as possible.

They -- and -- and to the -- in order for that
policy to be effectuated, for our borders to be protected,
to avoid the acculturation of a crimnal alien class in
the United States that's operating freely, for a limted
period of tinme, that individual will be detained during
that process until the final order of deportation is
ent er ed.

85 percent of the aliens that are brought into
t hese procedures don't even challenge the inmmgration
decision -- immgration judge decision, and nore than half
of those cases are resolved within 30 days. The
statistics are in the brief.

QUESTI ON: Thank you, General d son.

MR, OLSON: Thank you.

CHI EF JUSTI CE REHNQUI ST: The case is subnitted.

(Wher eupon, at 11:14 a.m, the case in the

above-entitled matter was submtted.)
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