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PROCEEDI NGS
(10:10 a. m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
now in No. 01-419, City of Col unmbus v. Qurs Garage and
W ecker Service, Inc.

M. Sutton.

ORAL ARGUMENT OF JEFFREY S. SUTTON
ON BEHALF OF THE PETI TI ONERS

MR. SUTTON: Thank you, M. Chief Justice. My
it please the Court:

The question presented in this case is whether
Congress in 1994 divested the States of their traditional
authority to del egate police powers over |ocal safety
matters to their political subdivisions. 1t would be no
smal | matter for Congress to inpose such a restriction on
the States, and we submt they did no such thing in this
i nstance.

In making that point, it may be hel pful to | ook
at the text of the statute, which is reprinted in full in
t he appendix to our brief, the blue brief. And page A-2
of that appendi x specifically repeats the | anguage of
(c)(2)(A), the operative provision at issue here.

And our first point, as a matter of the |anguage
of the statute, is that Congress specifically said that

t he preenption provision, quote, "shall not restrict the
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safety regulatory authority of a State.”

Now, prior to 1994, Chio, the State of OChio, had
exercised regulatory authority in this area by del egating
its power specifically over tow truck regulations to |ocal
political subdivisions. |It's very difficult for us to
under st and how the court of appeals interpretation does
not in fact, quote, "restrict the safety regul atory
authority of a State." That's --

QUESTION: Well, 1 think the argunment on the
other side, M. Sutton, is that the first section (a)(1)
does say, no State or political subdivision thereof and no
interstate agency. It talks about a political subdivision
so that when you cone down to the section you've just
quoted, and it only says State, there's perhaps a fair
inference that only a State and not a political
subdi vision is included.

MR. SUTTON: Yes, Your Honor. And the nornmal
Russell o argunent is that a litigant |ike myself is trying
to read into another provision a termthat is specifically
menti oned el sewhere in the statute. Here the suggestion
is that we're trying to read the term political
subdi vision, into (c)(2)(A). That's not what we're trying
to do.

What we're saying is the traditional safety

regul atory authority of a State was preserved by (c)(2)(A)
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and traditionally States, including Ohio, had specifically
exerci sed that authority by delegating it in sone
instances to State executive branch agencies and in other

i nstances, specifically here, to political subdivisions.

QUESTI ON: Woul d your argunment be the sane if
the State had not nmade a specific delegation? Did it make
a specific delegation with respect to tow trucks?

MR. SUTTON: Actually it did, although it's --
it's backwards, in the sense that they generally regul ate
all nmotor carriers at the State |level, but they exenpted
tow trucks, therefore allow ng political subdivisions |ike
Col unbus to enact their own tow truck ordinances. So, in
fact, in this case it would be specific, although I
woul dn't say our argument rests on that point. Many
States |like OChio are hone rule States, which in their
constitutions give general grants to political
subdi vi si ons to have powers of |ocal self-governnent. So,
inthis case, | -- |1 would say it's a little easier
because there was sonething specific as to tow trucks, but
| wouldn't say that our argunment rests on that point.

QUESTION: M. Sutton, would -- would you | ook a
little further down in, in the provision set forth in the
appendi x to your brief? Look on page A-3. You were
reading from (c)(2)(A) --

MR. SUTTON: Yes, Your Honor.
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QUESTION:  -- in which it says, shall not
restrict the safety regulatory authority of a State. And
you say that includes, you know, political subdivisions of
a State.

MR. SUTTON: No. That it includes the right to
del egate political subdivisions.

QUESTION:  All right. Okay. Just read two --
two lines later, (2)(C) where it says, does not apply.

MR. SUTTON: Ri ght.

QUESTI ON:  Again, it uses the sanme -- shall not
restrict, does not apply to the authority of a State, or a
political subdivision of a State, to enact or enforce a
| aw, regul ation, or other provision. Wy in that
provi sion does it say does not apply to a State or a
political subdivision? Because you're telling us, when
you say State, it includes whatever authority the State
has to delegate to a political subdivision

MR. SUTTON: We're not saying --

QUESTION:  You woul dn't have --

MR. SUTTON: We're not --

QUESTION: -- you wouldn't have needed t hat
| anguage there.

MR. SUTTON:. We're not saying States are
political subdivisions. W're sinply saying the

preservation of a State, deregulatory authority of a State
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i ncl udes the power to del egate.
But as to (c)(2)(C), keep in mnd that was a
1995 anmendnent. That was not part of the original
| egislation. So, the suggestion would be that
Congress's --
QUESTI ON: Wl --
MR. SUTTON: -- style in 1995 nodified the 1994

act. And no one is arguing --

QUESTION: | think we always | ook at an act in
toto and -- and don't try to piece it apart as to what was
enacted when. It seens to nme we have to namke sense of

this statute as a whol e.
MR. SUTTON: That's -- that's true, Your Honor.
But | -- in OGIlve, the Court said specifically that a

| ater act cannot nodify the terms of an earlier act.

But let me -- | think there's another answer
t hat --

QUESTION: It doesn't nmodify it, but it -- it
can give clear indication of what -- of what it neant. |

mean, you're assuming that it nodifies it.

MR. SUTTON: Right. Well, Your Honor, the --
the thing that | think may be hel pful in thinking about
(c)(2)(C) and the other nentions of political subdivision
t hroughout 14501 is they're all in the context of --

context of the enact or enforce | anguage, which is exactly
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how (c)(1) reads. (c)(1l) says these political bodies may
not enact or enforce these particular laws. That, of
course, is not the way (c)(2)(A) or, for that matter
(a)(2) -- (a)(2) does exactly the sanme thing. It
preserves the safety regulatory authority of the State
over these various other provisions elsewhere identified
intitle 49.

When it conmes to (c)(2)(C, it's dealing with a
topic specifically nmentioned in (c)(1), prices. And it
foll ows the exact sane structure of(c)(1), not
surprisingly, because it's dealing with a topic that is
covered in (c)(1).

(c)(2)(A) --

QUESTION: M. Sutton, are you making the
di stinction there between the safety regul ati ons which
woul d be covered under (c)(2) and the econom c regul ation
whi ch woul d be the main prohibition?

MR. SUTTON: Exactly, Your Honor. And there was
a division of authority, going back to 1966, where the old
| CC had regul ated all of the econom c issues over notor
carriers, and the Departnent of Transportation had
regul ated all the safety issues. And what happens in 1994
is they're sinply deregulating. The ICC is deregulating
this area. They wanted to make sure, as this Court said

in Mdrales, that States wouldn't undo that particul ar
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deregul atory effort. But at the sanme time, as (c)(2)(A
and (a)(2) makes clear, they wanted to preserve the

provi sions of a separate part of title 49 dealing with
safety issues, sonmething that DOT, a separate agency, had
al ways regulated. And | hope, Justice Scalia, this wll
help in getting to your -- your point.

QUESTION: There's a --

MR. SUTTON: Oh, |I'msorry.

QUESTION:  There's a question | think that still
woul d be left open even if you prevail; that is, whether
these regul ations are appropriately characterized as
econom c or safety. You say they're all safety.

MR. SUTTON: Absol utely.

QUESTI ON:  But that hasn't been adjudicated yet.

MR. SUTTON: Absolutely. And -- and if -- if
t he court of appeals decision would reverse, it would
certainly be within the rights of respondents to go back
to the Sixth Circuit and say, as to sone of these
provi sions of the Col unbus code, they are not in fact
saf ety ordi nances or safety provisions, and therefore they
could be regulated as a price, route, or service.

But there's another, | think, inportant point
that responds to this issue of the nmention of political
subdi vi si ons el sewhere in 14501. | think there is genera

agreenent in the case that as to (c)(2)(A), all of the
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ot her words, every single other word in (c)(2)(A)

i ncluding, for exanple, the definition of the termsafety,
is defined not from 1994 on by | ooking at the difference
of -- between safety and price, routes, or services
mentioned in (c)(1) -- in other words, you would not
define safety after 1994 based on its contextual
conparison to prices --

QUESTI ON:  Where -- where exactly is (c)(2)(A?

MR. SUTTON: Excuse me, Your Honor. It's on
A-2 of our appendix, and it's -- it's |abel ed notor
carriers of property. Excuse nme. | should have nmade that

nore clear.

The point | was trying to nmake is that these
other terms in (c)(2)(A) | think all would agree would be
defined by other provisions in title 49. For exanple, the
word safety would be defined by the provisions in chapter
311 of title 49, which is a large -- a large section of
the code dealing with safety provisions. It would not be
within the States' rights after 1994 to suddenly start
reinventing new definitions of safety, new definitions of
hazardous materials routing restrictions or size and
wei ght routing restrictions. W would be stuck with all
of those definitions, including notably those preenption
provisions. W think it would be a rather odd

interpretation of (c)(2)(A) to say that, yes, you
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determ ne the neaning of all of these preserved matters by
reference to other parts of title 49, but you do not do so
when it cones to what the nmeaning of safety regulatory
authority of a State is.

And when you | ook at those other provisions of
title 49, it's quite clear that Congress contenplated in
all of them-- routing restrictions, safety -- that States
coul d del egate their power to | ocal subdivisions. That's
not only in some of the statutory provisions, but it's in
the regul ati ons.

QUESTION: Well, but it's not defined. It
doesn't -- there's not a definition that says, State
i ncludes political subdivision of a State.

MR. SUTTON: That's not our argunment, Your
Honor. We're not saying a State --

QUESTION: | understand it's not your argunent.

MR. SUTTON: We're not saying --

QUESTION: It would be a stronger argunent if
t hat were your argunent. That -- that's ny point.

(Laughter.)

MR. SUTTON: | -- | disagree, Your Honor. We're
not saying that -- Congress -- let nme put it this way.
Congress has no right to enmpower a city. Congress can't
create a city. They can't give it a power. That's a

power the States have. It made perfect sense in (c)(2)(A
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to preserve the safety regulatory authority of a State
because it's the State legislature's job to determ ne what
ot her political bodies, if any, regulate in that area.

QUESTION:  Well, in that connection, | was going
to ask could this -- suppose that you do not prevail in
this case and we accept the respondents’ interpretation.
Could the State then every year have a cleanup statute in
which it says the State hereby adopts -- or authorizes
cities that are no less than X nunber of persons, no
greater than Y nunber of persons, obviously referring to
the City of Colunmbus, that -- that the State then all ows
specifically Colunbus to regulate, that it have an
ordi nance and it just tracks the whol e ordi nance?

MR. SUTTON: Absolutely, Your Honor. And that
we think --

QUESTION:  So, then we're not arguing about very
much in your view.

MR. SUTTON: Well, Your Honor, that would strike
me as an extraordi nary hoop for Congress to ask the States
to step through. We're not aware of a single statute that
this Court has ever construed to nean that State
| egi sl atures alone, but not their political subdivisions,
can regulate a particular area. |'mnot aware of a single
statute where that's ever happened.

QUESTION: There's a -- there's a problemwth
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cities when you get to safety regulation for trucks. Can
you give nme an exanple of a safety regulation that a city
m ght want to have that wouldn't have a negative inpact or
sone i npact on routes?

MR. SUTTON: Right. Excuse me? The |ast word?

QUESTION:  On routes.

MR. SUTTON: Right. The -- and |I think the
respondents' point is or suggestion is that it would be
quite natural for Congress to say, as to routing
restrictions, we want uniforml|aws. W want themto be
the sanme throughout the State, and we don't want to bother
with nmunicipalities establishing different regul ations for
a routing restriction. Well, the -- the whole point of a
routing restriction is to account for differences within
t he topography or geography of the States.

QUESTION:  Yes, but | nean, there's a |long
history in the I1CC of trying to create, say, dynamte
truck routes. Well, you can imagi ne what something |ike
t hat does once you start talking about it within the city.
And -- and every nei ghborhood in sight says, send it
sonewhere else. So, it's not illogical that people who
are worried about creating uniformty of routes would say,
keep the cities out of this. [It's -- it's a nightnare.

And -- and -- but | have no reason to know

whet her this is so or not. And so | ask you, is there any
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ki nd of safety regulation that doesn't get into that kind
of routing nightmare when you talk about cities?

MR. SUTTON: Well, hazardous -- | -- | don't
t hi nk the general rule has been that either the Federal
Governnment or the States have been concerned about heavily
popul at ed regi ons deciding, for exanple, to route
hazardous materials around their beltway as opposed to
t hrough the m ddle. Everyone thinks that's a good idea,
and the cities generally, including Colunbus, have been
left in control of that kind of decision, which is
sonet hi ng obvi ously one doesn't need to worry about --

QUESTION:  But I'm |l ooking for specifically --

MR. SUTTON: In a size and wei ght situation, of
course, you're going to situations where bridges or
particul ar roads in, you know, densely popul ated areas
require different rules than in rural regions of a State
where, for exanple, the roads are bigger and even if
they're not bigger, they're not as near to either
busi nesses or heavily popul ated areas.

QUESTI ON: How about a restriction that on a
particul ar residential street that's, nonethel ess, an
arterial highway, no trucks over 10 tons?

MR. SUTTON: Could -- could a -- a -- the
question, first of all, would be whether that relates to

interstate commerce, and if it relates to interstate
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comerce -- that is, commerce between States -- then the
Department of Transportation is -- is going to very
heavily regul ate that particular route restriction and --
and has authority to preenpt it, even as a matter of
regulation. |If it's purely intrastate, traditionally
that's been sonething that Congress or the agencies hardly
regulated at all, and to the extent they regul ated them
it was only when there was Federal funding. But for the
nmost part, the reginme has been that a |ocality makes that
deci sion through a del egation of power fromtheir State

| egi sl ature.

QUESTION: M. Sutton, can | ask you, do you
regard -- just assune the -- assune the other side is
right on their interpretation. Wuld that nean that a
city could not fix speed Iimts in neighborhoods? Speed
limt is a safety regulation, isn't it?

MR. SUTTON: It is, Your Honor, but title 49 --
| think it's 31147 -- specifically says that traffic | aws
-- | think a speeding limt would fall under that --

QUESTION: It would be a traffic | aw?

MR. SUTTON: -- is sonething that the Departnent
of Transportation does not regulate and neither does
Congress, which to me is one nore indicator that you
don't, after 1994, start having free-form debates about

what safety neans.
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QUESTION: But even if the -- if it's not
federally regul ated, would there, neverthel ess, not be
preenpti on under their interpretation of this provision of
speed limt rul es?

MR. SUTTON: On what ground? | nean, it would

have to be a price, route, or service for there to be

preenpti on.
QUESTION: No. | nmean, if -- if you read the
(c)(2)(A) --
MR. SUTTON: As -- | see what you're saying.
QUESTION: -- as -- as saying only States are --
can -- are -- preserve the right to -- to regul ate
safety --

MR. SUTTON: Right.
QUESTION: -- it seens to nme that would preenpt
a local governnment's right to fix a 15-mle limt in a

school zone.

MR. SUTTON: | understand what you're saying. |
think the position they would take -- and naybe they could
clarify this -- is that if it's not a price, route, or

service, you ignore (c)(2)(A), and you sinply go to the
rest of title 49. But I'mnot -- | don't know the answer
to that.

If | could make one nore point, Justice Scalia,

and | hope this responds sonewhat to the point you raised

16

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

earlier. State laws, even if you think of themas State
| egi slative acts, are being preenpted in this case. Let's
ignore the State of Ohio. New York. The State of New
York says as to populations with more than 1 mllion
people, the cities in -- those popul ati ons can enact tow
truck ordinances. This interpretation that the court of
appeal s enbraced preenpts that State law. There's no --
strictly speaking, there's no such thing as a city |aw
divorced froma State law. The city power cones fromthe
States and there's just no such thing. And we think, as
the lack of parallelismbetween (c)(1) and (c)(2)
i ndicates, all they were doing was preserving that
traditional safety regulatory authority of a State.

If | could save the rest of my time for
rebuttal, 1'd appreciate it. Thank you.

QUESTION:  Very well, M. Sutton.

M. Stewart, we'll hear from you.

ORAL ARGUMENT OF MALCOLM L. STEWART
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPORTI NG THE PETI Tl ONERS

MR. STEWART: M. Chief Justice, and may it
pl ease the Court:

The phrase, safety regulatory authority of a
State, in section 14501(c)(2)(A) is nost naturally read to

enconpass the State's traditional authority to del egate
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its powers to political subdivisions. That viewis
supported by the larger statutory context in which the
phrase appears and by the purposes of the 1994 act.

As M. Sutton has explained and as this Court
has frequently recogni zed, one integral conponent of the
State's ability to regulate within its borders is to
del egate as nmuch or as little power as it wi shes to
subordi nate political units.

QUESTI ON:  We understand all that, of course.
And -- and in isolation, that phrase nost naturally woul d
-- would mean safety regulatory authority of a State,

i ncluding, of course, its ability to delegate it to
muni ci palities.

But what is sticking in our craw is the fact
t hat el sewhere in the statute, the | anguage is very
careful to distinguish between the authority of a State,
on the one hand, and the -- and the separate authority of
political subdivisions of the State. Now, what -- what is
your explanation for those other separations?

MR. STEWART: | guess there are about three
responses we woul d make.

The first is, as M. Sutton points out, this is
not a case in which the other provisions are identical but
for the inclusion of the word political subdivision. For

i nstance, in subsection (c)(2)(C), which is at the -- the

18

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

top of A-3 of the --

QUESTI ON:  Ri ght .

MR. STEWART: ~-- petitioners' brief, it refers
to the authority of a State or a political subdivision of
a State to enact or enforce a |law. Now, even though
del egating power to municipalities is an integral feature
of the State's regulatory authority, it would certainly be
| ess than clear that when a municipality enacted or
enforced a |l aw, pursuant to such delegation, it could not
necessarily be said that the State had enacted or enforced
t hat | aw.

And so, if the provision left out political
subdi vi sions and sinply said that the preenption rule does
not apply to the authority of a State to enact or enforce
a |law, there would be ambiguity, and Congress -- whet her
it was necessary or not, Congress mght rationally choose
to elimnate that potential anmbiguity through an express
reference to political subdivision.

But the phrase that appears in subsection (2)(A)
is sinply safety regulatory authority of a State, and
that, as you say, would nmost naturally be construed to
enconpass the authority to del egate power to
muni ci palities.

The second point is that based on the country's

traditions, it would certainly be an unusual thing for
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Congress to interfere with the States' decisions as to the
amount of power that should be del egated to subordinate
political units.

QUESTION: Has there been any -- what's the
cl osest case respondents could cite to show a contrary
practice?

MR. STEWART: | believe the respondents have
cited a couple of court of appeals cases which have
hel d --

QUESTION: Fromthis Court?

MR. STEWART: None fromthis Court. The -- the
respondents have not cited any case in which this Court
has held that any Federal statute had the effect of
divesting a State of its authority to del egate power to
political subdivisions.

QUESTION: Well, there are many Federal statutes
that -- that make grants to nmunicipalities for various
functions and don't nmake it to the State. This is a --
certainly the Federal Governnment interfering in the
relationship between the State and its municipalities.

And the State has no -- no ability to veto whether the
muni ci pality is going to accept those funds or not. And
there's -- there's been a | ot of controversy within the
States between the nunicipalities and the State governnment

as to -- as to what noney should be accepted and so forth.
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It seens to ne that has exactly the same effect as what
you're tal king about here. The Federal Governnment has,
i ndeed, indeed, intervened in the relationship between the
State and its -- and its political subdivisions.

MR. STEWART: We cited the Lee Deadwood case in
our brief as support for the proposition that Congress
woul d constitutionally be authorized to preenpt nunici pal
| aw wi t hout preenpting State law if it chose. Qur only
point is it would be sufficiently unusual that we would
expect Congress to address the matter fairly directly.

QUESTION: M. Stewart, would you be able to
gi ve us any exanples of nunicipal safety regul ations that
are preenpted by this section as it's been interpreted
bel ow?

MR. STEWART: We -- | think that as it's been
interpreted --

QUESTION: As a practical matter?

MR. STEWART: As it's been interpreted bel ow, |
bel i eve the types of regulations that have been held
preenpted are -- are fairly simlar to the City of
Col unmbus' s regul ation, nanely, a |licensing scheme in which
the vehicle is inspected, the driver is tested to ensure
proficiency in the operation of the vehicle. And those
have been held to be preenpted on the ground that they

relate to routes --
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QUESTION: So, we're really tal king about
i censing schenes.

Is this anything that the State couldn't
undertake to do itself with its State driver's |icense and
so forth?

MR. STEWART: | -- | think that the |icensing
scheme, while we would respect Ohio's decision to del egate
that to nmunicipalities, it -- in truth | think this is
sonething that could fairly realistically be acconplished
at the State |evel.

Now, with respect to some of the other matters
that are specified in (c)(2)(A), for instance, route
controls based on size and wei ght or hazardous nature of
t he cargo, because the determination at issue is whether a
particul ar vehicle or a particular cargo is suitable for a
particul ar stretch of road, those are the sorts of things
that can't realistically be expected to be done in their
entirety at the State level. And therefore, it would be a
particul ar disruption of the State's processes --

QUESTION: M. Stewart, before your time goes
out, will you give us your third point too? You gave us
the first two.

MR. STEWART: The third point is that to the
extent that the provision at issue here is anbi guous and

the Court wants to interpret it by reference to other
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rel evant statutory provisions, it is inportant to exam ne
the |l arger statutory context. That is, (c)(2)(A) is not
limted to safety. It specifies these other matters, and
as M. Sutton was pointing out, the other matters are
covered in detail in different provisions of title 49. 1In
general, those other provisions of title 49 contain their
own preenption provisions. They explain at -- at great
|l ength what States can and can't do. At least in the area
of safety, State law is specifically defined to include
the | aw of the | ocal governnmental unit, and so the -- the
safety reginme in the other parts of title 49 specifically
contenpl ates nunici pal safety regulation. And it would be
odd to think that Congress, in this oblique way, has
superseded that carefully devel oped statutory franmework.
And to put this in larger historical context, to
follow up on M. Sutton's point, from 1966 to 1995, at the
Federal | evel there was division of regulatory authority
bet ween the |1 CC which did econom c regul ation and the
Departnment of Transportation which did safety regul ation.
And it's no coincidence that State |aw as to econom c
matters was preenpted at about the sanme tinme that the I CC
saw its powers dim nished and the I CC was eventually
elimnated altogether. This was part of a |larger program
of deregul ating the econom cs of commercial trucking.

But - -
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QUESTION:  Who -- who adm nisters this statute?
|s there a Federal agency that -- that can be said to be
adm nistering this -- this statute?

MR. STEWART: There -- there is no Federal
agency entrusted with the adm nistration of this
particul ar statute. The Departnment of Transportation
adm nisters the related provisions of title 49 that are
specifically addressed to these matters, and their
i npl ementation of their responsibilities under those
provi sions would be affected by this Court's decision in
this case because if there is no nmunicipal safety
regul ation at all, that would obviously have an inpact on
their adm nistration of the scheme for determ ni ng when
muni ci pal regulation is and is not permtted. But they
are not specifically entrusted with authority over this
schene.

So -- so to return to the point about the
di vision of responsibilities, Congress elimnated the |ICC,
el i m nated Federal econom c regul ation of commrerci al
trucking, and at the sanme tinme it preenpted State law in
order to ensure that the States didn't undo the Federal
deregul atory efforts. But there's been no Federal
deregulation in matters of trucking safety. The prior
provisions of title 49 remain on the books.

There's no expression of congressional
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di scontent with the manner in which power in those areas
has been divi ded between the Federal, State, and | ocal
governnments. To the contrary, the conference report
acconmpanyi ng the 1994 act refers specifically to those
preexi sting provisions and expresses the intent that their
adm ni stration conti nue unchanged.

QUESTION: May | ask this question on the
di vision of responsibility? |Is it your view -- your
understanding that the cities would not be able in their
licensing schene to regulate the rates that the truckers
char ge?

MR. STEWART: That's correct.

If there are no further questions, | have
not hi ng further.

QUESTION: To what extent, M. Stewart, does the
Departnment of Transportation -- you said there's no
adm ni strator of the statute, but they do have authority
under the notor safety -- notor carrier safety assistance
program that seenms to be rel evant.

MR. STEWART: The notor carrier safety
assi stance program and they al so have authority under
ot her provisions of title 49 to review and declare to be
preenpted State and local laws -- State and | ocal safety
| aws that apply to transportation in interstate comerce.

Agai n, those are not provisions of this particular
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statute. They are anopng the preexisting provisions of
title 49 that were intended to be preserved by subsection
(c)(2)(A).
QUESTI ON: Thank you, M. Stewart.
M. Cordray, we'll hear from you.
ORAL ARGUMENT OF RI CHARD A. CORDRAY
ON BEHALF OF THE RESPONDENTS

QUESTION: M. Cordray, | hope you'll tell us
the practical effects of the decision bel ow

MR. CORDRAY: The practical effect of the
deci si on bel ow, as you uncovered it in your questioning
earlier, is that Federal |aw preenpts nunicipalities and
ot her | ocal governnents frominposing their own individual
| i censing schemes upon notor carriers of property and that
is --

QUESTION: Well, it also speaks to routes or
weight limtations. Are there situations where the city
or town is particularly aware of traffic problens within
the city or a weak bridge or sonething and that its
[imtations are needed?

MR. CORDRAY: Size and weight limtations, as
the other matters addressed in (c)(2)(A), would be
regul ated at the State |level, not at the local |evel under
t he proper reading of this statute. And the reason is

t hat Congress did not want to open up the trucking
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i ndustry, where it was attenpting to do sonething new,
which is deregulate it nationw de and create an unfettered
free market for trucking and transportation services.

QUESTION: So that if a city says no trucks
t hrough the park with the public playground between
certain hours, that has to be the -- the State? That's
the only one that could do that?

MR. CORDRAY: That could be done at the State
|l evel and it could be done either by going to the State
| egi sl ature, as you suggested, or it could be done by
setting up a very sinple admnistrative schene at the
State | evel where you would go to the State departnment --

QUESTION:  Well, why would --

QUESTION:  Well, nost cities ['ve been in had --

QUESTION: -- why would Congress choose to -- to
regulate in that way, say we want the State to do it but
not the locality?

MR. CORDRAY: Specifically because they were
trying to deregulate this market nationwide. To |leave in
pl ace every nmunicipality with the option to |license
different notor carriers of property is not only --

QUESTION:  No. I'mnot talking about I|icensing.
" mtal king about the -- the exanple of, say, that no
trucks over 10 tons on this particular road.

MR. CORDRAY: Again, | think that petitioners
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agree and all the courts have agreed that every subsection
of (c)(2)(A) has to be read together, and to the extent
muni ci pal authority is being preenpted in one respect,
it's being preenpted in all. And the reason is that
Congress was recogni zing that schenes directed
specifically to notor carriers of property at the |oca

| evel simply incorporated too much regul ation that would
interfere with and i npede a free market for transportation
services and notor carriers --

QUESTION: May | ask a simlar question?
Supposing that there's a heavy rain stormin a city or
sonething and it becones unsafe to use a certain street if
the truck is over a certain size. Could -- the police
woul d not be permitted to divert the traffic around that
particul ar fl ooded area, | suppose.

MR. CORDRAY: Certainly they could. This goes
to your question you asked earlier which is whether
traffic laws, ordinary, general traffic |aws, would be
pr eenpt ed under our --

QUESTION: No. This is for safety reasons.

MR. CORDRAY: -- statute --

QUESTION: They figure it's -- it's dangerous
because the thing is too deep and the trucks have to over-
set -- overturn or sonething |like that.

MR. CORDRAY. They -- they would be -- they
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woul d be diverting --

QUESTION: It would be preenpted, | guess.

MR. CORDRAY: They would be -- no. They would
be diverting presumably all traffic that's heavy enough to
create a safety problem

QUESTI ON:  Supposing -- truck size traffic, yes.

MR. CORDRAY: Yes, but -- but it's not directed
sinply to notor carriers of property. It's directed to
all trucks, all oversize vehicles. It could be private

vehicles, RVs that people use to take vacati ons, whatever
it mght be. That would be perm ssible.

And traffic laws, | want to stress, are not
preenpted by this statute. This statute is not limtless.
As this Court has --

QUESTION: Well, then what about the -- the

answer that you gave earlier to the question that the

Chi ef Justice and I had? No -- no trucks through the
pl ayground or -- or through a residential neighborhood at
a certain time. | thought you said that would be

preenpted, but now you're saying it applies only if
they're notor carriers of property?

MR. CORDRAY: Let me step back. |If the

ordi nance related to all oversize vehicles -- that would
be a general traffic regulation -- that would be
permssible. And I'lIl -- and I'Il get to that in a
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moment, why traffic |laws are not preenpted by the statute.
They -- they are not related to price, route, or service
of motor carriers of property.

If it was directed specifically to a type of
nmot or carrier of property, as this licensing schenme is --
it applies directly, specifically, and only to tow trucks
-- that would be a different matter. Minicipalities are
not permtted to do that, and Congress specifically wanted
to do that because although there was a tradition of |ots
of regulation at the State and | ocal |evel, Congress was
maki ng a policy decision, as it's free to do, to say that
all of that is inpeding a free market for transportation
services and notor carriers that's affecting broad
segnments of the American economy. W want to bring down

costs, rid us of these inefficiencies --

QUESTION: | wunderstand that, but |I'mat the
same question that | think everyone has asked. In ny m nd
-- and | mght be m sremenbering -- there are |ots of
Streets -- there used to be in San Francisco and you' d see

a sign, and it would say, no trucks over 3-and-a-half

tons. And it seens to nme in Boston | can think of seeing
signs. | thought nmaybe they said, no trucks over such and
such. Maybe they just say no vehicle over such and such.
And ny inpression is that in many cities there are nmany

such streets, and which streets there are is a matter for
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the nmunicipality to decide. And it's a shifting pattern,
and typically it's in residential areas. And there's lots
of local regulation of that kind. That's nmy inpression.

And I want to know, on your reading of this
statute, does this change when |I'mthinking of those signs
on one street after another? Does that all change because
t hey' re preenpted, and now each nei ghborhood has to go to
Sacranento, if they're in California, and convince the --
the legislature? 1'd be very surprised if that is so,

t hat Congress changed so well established a nunici pal
pattern of behavior w thout saying anything about it. And
therefore, | think everyone is driving at the sane
guestion. | understand about all the licensing stuff, but
| want to know the answer to that question.

MR. CORDRAY: All right. Again, it's not what's
specifically at issue in this case, but | understand the
Court wants the answer to the hypothetical. Absolutely.

QUESTION: It has nothing to do with this case.
" m sayi ng when your -- accept the fact that if | accept
your position in this case --

MR. CORDRAY: Yes.

QUESTION: -- at the nmonent |I'mthinking al
this traditional regulation of what street you can use if
you're a truck is being wiped out. | nean, that's

rel evant.
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MR. CORDRAY: It could be dealt with either of
two ways, Your Honor. Either it could be regarded as a
general traffic law, |like a one-way street, like a speed
l[imt, and the like, in which case we believe that it
woul d not come within the preenption clause ex ante
because it has to have a connection with or reference to
notor carriers of property to come within the terns of
this preenption clause --

QUESTI ON:  Motor carriers of property or just
notor carriers?

MR. CORDRAY: Motor carriers of property which
is what --

QUESTION: In other words, if they -- if they
don't say on the street notor carriers of property cannot
use this, then it's not preenpted.

MR. CORDRAY: Then it is a general traffic
regul ation no different fromwhere the speed limt says 55
m | es per hour and trucks have to obey it, just as cars
do. And notor carriers --

QUESTION: Well, does the term notor carriers
of property -- does that nean notor carriers of property
for hire or any notor carrier that is carrying property?

MR. CORDRAY: Well, it would be those who cone
within the terns of this specific preenption clause.

QUESTION: Yes, that's what | want to know.
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VWi ch does it nean?

MR. CORDRAY: Yes. | -- 1 believe that this
statute is referring to for hire carriers of -- notor
carriers of property.

QUESTION: So -- so, if a State were to say all
prices of all trucks in this State have to be $50 -- all
trucks -- and they don't say notor carriers of property,
that's not preenpted.

MR. CORDRAY: No, that is not correct because
it's specifically referenced --

QUESTION: O course, it's not correct. And
simlarly, if they say on a street, no truck can use this
street --

MR. CORDRAY: Yes.

QUESTION: -- and they don't say notor carriers
of property, it's the sane.

MR. CORDRAY: The reason is -- no. The reason
is that specifically references price. There are |ots of
laws that in -- tangentially will affect routes. All
right? A one-way street |law, for exanple, has to be
obeyed by trucks, just as it is by cars. That's not
within this preenption clause. So, that's one way to
address it. All right. And -- and that would be true of
all general traffic laws, just as it's true of all general

tort |laws, general tax |aws.
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QUESTION: M. Cordray, on this point, |ook at
on page A-2, (c)(1), the general rule. It has at the very
end of it the phrase, with respect to the transportation
of property.

MR. CORDRAY: Right.

QUESTI ON:  \Where are you reading fronf

QUESTION: |I'mreading on page A-2, (c)(1), the
general rule fromwhich (c)(2) is -- is an exception. And
t he general rule is, except as provided, blah, blah, blah,
bl ah, no State, political subdivision shall enact any
provi sion having the force and effect of law related to a
price, route, or service of any nmotor carrier. And then
there's a | ot of other |anguage. And then at the very
end, with respect to the transportation of property. Does
t hat phrase at the end go all the way back to related to a
price, route, or service with respect to the
transportation of property?

MR. CORDRAY: | believe it does, Your Honor, and
it's just -- it's just --

QUESTION:  Well, that would nmake it a very

narrow provision then, wouldn't it, that -- that we're
excluding the -- the nmunicipalities fronr
MR. CORDRAY: | believe it is.

QUESTI ON:  They just couldn't say you're not

allowed to use this street to carry -- to carry noving
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goods or --

MR. CORDRAY: This is a key point.

QUESTION: But you're -- you're asking -- you're
asking us to -- to have a very careful grammatically
correct reading of the act, and in your answer that --
that you've just given to Justice Scalia, transportation
of property is preceded by an or. It seens to ne the
first clause is quite independent, related to a price,
route, or service of any notor carrier. That's it.

MR. CORDRAY: Wth --

QUESTION:  So, |I'mnot sure the qualification
you urge on us, in order to mtigate the effects of this

hol di ng wor ks.

QUESTION:  Well, | don't know what it would go
toif it didn't goto that. It can't go to the stuff
after the or. O any notor -- notor private carrier,

br oker or freight forwarder with respect to the
transportation of -- what is a -- what is a notor private
carrier with respect to the transportation of -- of
property? It has no nmeaning unless you read it all the
way back up to price, route, or service with respect to
the transportation --

MR. CORDRAY: And the title of the provision is
motor carriers of property. That's specifically what

they're dealing with, as distinguished fromnotor carriers
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of passengers, which are addressed earlier in the sane
section of the statute, 14501(a).

QUESTION: It's not the best statute, is it?

MR. CORDRAY: | beg your pardon?

QUESTION: It's not the best statute.

(Laughter.)

MR. CORDRAY: It's -- it's clear enough with
respect to the things we care about here, which is that --

QUESTION: Well, but | don't think it is.

MR. CORDRAY: -- Congress very carefully
attenmpted to distinguish between a State and a political
subdi vision of a State. And it did so repeatedly in the
statute for the specific purpose of drawing a distinction
bet ween them And the only way --

QUESTION: There's not a word of legislative
history |I take it --

QUESTION: If you read (c)(1) as narrowmy as
you' re suggesting, you don't even need the exenption
because it only relates to | aw, regulation, or other
provision related to price, route, or service. So -- and
it doesn't even reach safety.

MR. CORDRAY: No, that's not true, Your Honor.
And this case is a good exanple of it. They are
attenpting to inpose a licensing schenme with respect to

tow trucks and could do it with respect to any notor

36

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

carrier of property, parcel delivery service, or the like.
And their -- their rationale for doing so apparently is
safety. But in fact, that is exactly what is preenpted by
this statute and by this clause.

QUESTION: But, M. Cordray, that's open. M.
Sutton said that that question whether these regul ations
are genui ne safety regulations or, on the other hand,
econom c is not determned by this case. Here the
question is whatever is safety, may the State del egate
that authority to the nunicipalities.

| did want to get your response to a question
Justice Kennedy asked M. -- and it was answered for you
by M. Sutton. Suppose the State says, okay, we do
busi ness by dealing with nunicipalities. So, we wll

sinply take the municipal regulation of Toledo and the

muni ci pal regul ati on of Col unmbus, and we'll put it al
together in one package. It wll say, State regulation of
safety, and -- and we'll preserve everything. Wuld that

be perm ssi bl e under your reading of this Federal statute?
MR. CORDRAY: Yes, it would, Your Honor. It
would. If the State is doing the regulating or enacting
the |l aw, under this statute, the way it reads and the --
the way it was designed, that would be perm ssible, even
if it's nonuniform |If we wanted to make it uniform we'd

have to go to the legislature and try to get that package
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amended or go perhaps to the State departnent of
transportation which also could do this through an
adm ni strative schene.

QUESTION: So, it's strictly a question of form
that we're dealing with, that States, you can del egate to
your cities, as you always have, just say, cities, what do
you want and we'll give it to you by enacting a State | aw.

MR. CORDRAY: No. [It's not sinply a matter of
form because Congress made a judgnent that if there were
50 different States inposing their own schenes, that would
be |l ess inpedinents and -- and tangle of restrictions
impeding a free market than if 39,000 nunicipalities and
| ocal governnents around the country were free on their
own to do what they wished, and that that -- that was in
fact very much undercutting the desire to get to a free
mar ket in transportation services.

But | also want to go back to your comment and
your question earlier. This statute does not itself
di stingui sh between econom c regul ation that's preenpted
on the one hand and safety regulation that's not on the
other. The phrasing of the statute is nmuch broader. It
is related to price, route, and services of a notor
carrier of property. That may not only be economc
regul ation. And so the notion that that's the divide and

we can sinply remand, the |lower court can sort it out, |
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believe is not correct.

Now, as we've seen here, the fact that the --
the statute is broad does not nmean it's all enconpassi ng.
| nean, | could see an argunent that truck -- trucking
conpani es no | onger now have to pay corporate tax because
that affects their price. But that's a general provision.
As this Court has said in construing ERI SA and needs to be
i nported here in the Dillingham case and the |ike, there
has to be a connection with or reference to the specific
itemat issue. Here notor carriers of property. And

that's what we have with this licensing scheme here which

is directed specifically at tow trucks and will have a
very direct relation and -- and effect on their prices and
servi ces.

| also want to nention the problem of surplusage
because it's not been nmentioned on the other side, and
it's very inportant here. What possible reason woul d
Congress have had for including in the statute what
obviously is a key phrase? It shows up seven tinmes in the
course of the single statute. Political subdivision of a
State. Why would that be included at all if the authority
of a State is to be read, as petitioners would have it, to
al ways include within it the authority of a political
subdi vi si on.

QUESTION: Their -- their answer is that -- that
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when you speak of the regulatory authority of a State,
that naturally connotes the authority to -- to del egate
that to -- to nmunicipalities. But when you speak of the
authority of a State to enact or enforce a law, that --
that much |l ess naturally includes the authority of a
muni ci pality to enact or enforce a |law so that -- and al
of those other references are in connection wth that
phrase, to enact or enforce a law. Are they not?

MR. CORDRAY: Two reasons why that does not
wor k, Your Honor. They agreed that the subsections of
(c)(2)(A) have to be read in parallel and the second one
with respect to size and weight and the like. It doesn't
say anything about regulatory authority. It just says
authority of a State.

Second, in the preenption clause itself --

QUESTION: Wait, wait. | --1 mssed that.

MR. CORDRAY: Well, regulatory authority is the
phrase used in the first subcl ause --

QUESTION:  Ri ght.

MR. CORDRAY: -- of (c)(2)(A) related to safety.

QUESTI ON:  Yes.

MR. CORDRAY: But they're not tal king about
authority to regulate. They're just talking about
authority of a State with respect to the size and wei ght,

hazardous cargo, and then with respect to insurance. And
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insurance is an excellent exanple I'll get to in a nonent.

But also in the preenption clause itself,

(c)(1), it refers to the authority of a State to enact or
enforce a law or regulation. That is regulatory
authority, and it distinguishes it full stop fromthe
authority of a political subdivision of a State to do the
sane thing. Wat? Enact or enforce a regulation. So,
the regulatory authority is being discussed specifically
in the preenption clause itself.

That's the fallacy of starting the analysis here
by junmping all the way to (c)(2)(A) and wrenching that
text out of context and divorcing it fromthe preenption
clause that it's nmeant to be a savings subordinate to.

But the preenption clause itself --

QUESTION:  No, but (c)(1l) uses may enact or
enforce just as -- as (c)(2)(C) does, whereas (c)(2)(A
does not. The to enact or enforce | anguage applies in
every subsection except the one that we're arguing about.

MR. CORDRAY: That's correct, which is a telling
point. In every subsection, Congress went out of its way
to add political subdivision of a State. [|'ve still not
heard a single sensible explanation for why they woul d
bother to do that.

QUESTION: Well, if -- but if you didn't add the

political subdivision in those States and if you had a
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honme rule State, then a | ocal governnent could -- would
not be affected by it.

MR. CORDRAY: No, not correct because their
notion is that State includes delegating to its |ocal
governnment as a del egated power fromthe State. They want
to read the two as bei ng enconpassed within one another.

QUESTI ON:  When you descri bed the regulatory --
regul atory authority in gross as you do in (2)(A), then it
woul d apply to the authority to del egate. But when you're
tal ki ng about authority to enact or enforce, then you have
to identify the entities that do the enacting and the
enforcing. It seens to ne that's a perfectly | ogical
di stinction.

MR. CORDRAY: Well, | don't believe it is, Your
Honor. And again, there's nothing about regul atory
authority that is unique in this statute because (c)(2)(A
does refer to regulatory authority with respect to safety,
but it doesn't refer to regulatory authority with
respect --

QUESTION: Well, don't you agree that if you
didn't have all the other subdivisions in here, that would
be the normal reading of regulatory authority, which would
include the authority to del egate?

MR. CORDRAY: | would agree that if (c)(2)(A

al one were the statute --
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QUESTI ON: Correct.

MR. CORDRAY: -- that would be a sensible
reading. But if you -- that -- that's taking it out of a
cont ext where Congress specifically is dealing with a
State and a political subdivision regularly in the statute
and then in one instance a special kind --

QUESTION: Yes, but in one -- but in one
provi sion, they say regulatory authority, which has a
pl ai n neaning that you'd be -- brings a result you
di sagree with. In the other they consistently use
authority of a State or a political subdivision to enact
or enforce.

MR. CORDRAY: But it doesn't --

QUESTION: If you don't refer to political
subdi vision, it just wouldn't include it.

MR. CORDRAY: It doesn't have a plain neaning.
It doesn't really have any neani ng because in the
preenption clause itself, they're referring to the
authority of a State to regulate, and they' re separately
referring to the authority of --

QUESTION: No. It says a State or a political
subdi vi si on may not enact or enforce. That's the |anguage
of the preenption cl ause.

MR. CORDRAY: Correct. That's right. Enact or

enforce what? A regulation, which is the sane thing as to
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regul at e.

QUESTION:  (c)(2)(A) at the bottom of page A-2
in the same sentence uses this shall not restrict the
safety regulatory a State -- authority of a State with
respect -- or the authority of a State. They don't use
the adjective regulatory even in the second cl ause.

MR. CORDRAY: That was ny point. | was trying
to make it earlier. | -- 1 didn't make it as clearly as
you just did. But that's exactly --

QUESTION:  Well, obviously, I -- 1 mssed it, so
say it again.

(Laughter.)

MR. CORDRAY: Well, that's exactly right.
Trying to give sonme special nmeaning --

QUESTI ON:  Where? What -- what section are you
t al ki ng about ?

MR. CORDRAY: We're tal king about (c)(2)(A).

QUESTION: At the bottom of page A-2.

MR. CORDRAY: This is a point | tried to nmake
earlier and | did not make it as clearly as the Chief
Justice just did.

QUESTION: | didn't get it.

MR. CORDRAY: But they're attenpting to give
sonme special neaning to the phrase safety regul atory

authority, but by their own argunment, that can't follow
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because they want to -- they have to read all these
provi sions the sanme way. And the second subcl ause there
refers --

QUESTION: The authority of a State.

MR. CORDRAY: -- to the authority of a State,
not hi ng about safety, nothing about regulatory, and has to
be read in the sane fashion.

| would also point out that the third subcl ause
there, which relates to insurance requirenents, they would
be saying that nmunicipalities are free to i npose their own
i nsurance requirenents upon notor carriers of property.

So, FedEx, UPS in different municipalities would have to
nmeet different insurance requirenments. They'd have to do
different kinds of filings and have very different kinds
of --

QUESTION: You're too fast for ne. Where is the
i nsurance requirenment?

QUESTION: At the very end of that provision.

MR. CORDRAY: It's the third subcl ause in
(2) (A .

QUESTION:  (2) (A).

QUESTION: Oh, in -- in (2)(A), okay.

MR. CORDRAY: And that is conpletely at odds
with the statute because in 14504, which this Court is

going to take up in a case called Yellow Frei ght next
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term it says specifically there -- Congress said even 50
registrations by notor carriers of property in different
States for insurance purposes is too many for our taste.
We think there should only be one, and they said the
single State --

QUESTION: Well, what about the m ddl e one?
VWhat about the m ddle one? It says, the authority of a
State to inpose highway |imtations.

MR. CORDRAY: Yes.

QUESTION:  Now, | can't figure out, for the life
of me, how -- why Congress woul d have wanted to say the
State can inpose limtations on the use of highways, but
the city cannot inpose limtations on the use of streets.
But your reading would |lead to that.

MR. CORDRAY: That woul d be one respect, Your
Honor, in which either -- if it was a general traffic
regul ation, then it would not be preenpted at all. O if
it were preenpted, it would have to be done at the State
| evel and it could be done by the --

QUESTION: | thought part of your argunment was
al so that streets are not highways, and |I'm surprised you
didn't nake that point when we were talking about the --
you know, no trucks on a school street or something |ike
that. 1Isn't the term highways arguably different from--

fromlocal residential nei ghborhood streets?
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MR. CORDRAY: Arguably it could be, but I
believe for purposes of title 49, it's a defined termto
include streets. But our point there was that it's
perfectly sensible for Congress to say that the States
shall deal with these issues, but not the nunicipality.

QUESTION:  And you found not a word -- am |
right? There is not a word in the history of this --
al t hough there was sonme human bei ng who wote these words,
there is not a word in any docunent, hearing, report,
debate that casts any light on this one way or the other.

MR. CORDRAY: One way or the other. But again,
traffic regulations --

QUESTION: Is that right?

MR. CORDRAY: -- generally are not within the
preenpti on cl ause.

QUESTION: No, no. I'mjust trying to -- it's
mysterious to ne.

MR. CORDRAY: Yes. The legislative history
here --

QUESTION:  And |I'm having trouble, and therefore

-- | just sonetimes |look at the |legislative history --

MR. CORDRAY: Yes, | understand.

QUESTION: -- to try to figure it out. And you
haven't found anything, nor does the other --

MR. CORDRAY: The legislative history here is
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confused and sonmewhat unillum nati ng.

QUESTION: | guess we'll have to use the
statute.

(Laughter.)

QUESTION: M. Cordray, is there -- is there an
exanple -- any other exanple of a Federal statute -- |

mean, it is unusual to say, States, you can no |onger
deci de how your authority is going to be exercised. An
ordinary node of a State exercising its authority is to
del egate it to localities. Apart fromthis statute, is
there any other Federal statute that says, State, you may
do it but you may not delegate it to a regional or | ocal
or nmunicipal unit?

MR. CORDRAY: There are two responses to that
gquestion. The first is the exanple that was already given
which is when the Federal Governnent puts a grant to a
muni ci pality full stop and doesn't allow the State to
control the use of that grant, that's an exanple like
this.

But the other point | would make is throughout
its history, Congress has --

QUESTION: Well, that's a State -- that's --
that's --

MR. CORDRAY: May | --

QUESTION: -- Congress giving noney to a
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muni ci pality. | asked an instance in which Congress says,
State, you may do it but you, State, may not del egate.

MR. CORDRAY: | know of none, but this is a new
departure for Congress. They have al ways taken free
mar ket s and sought to regulate them Here they're taking
a market they had regulated and the States and localities
had regul ated and they're now trying to deregulate it.
That's a new devel opnent and it calls for new neasures.
And the nmeasure here was to try to clear away all this
under brush of -- of State and |ocal restriction --

QUESTION: Since it was -- since you say it's
singular and this is new, wouldn't you expect Congress to
make a clear statenment that the State may not del egate
this authority because --

MR. CORDRAY: Congress did nake a clear
statenment by including the term political subdivision,
whenever it wanted political subdivisions to either have
authority or be restricted in that authority, and then
specifically speaking only to States here. There could
not be a clearer statenent of that. Why else ever use the
term political subdivision? That is unexplained.

QUESTION: And the State may not del egate this
authority to a political subdivision. Just as sinple as
that, to negate what has been the assunption all al ong.

MR. CORDRAY: They could have used the term
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State everywhere alone and then said, State but not
political subdivision, here. O they could this term
State and political subdivision, everywhere and omt the
term political subdivision, here. Those are the sane
meani ng and they're the sanme purpose.

And agai n, canons of construction have been
denigrated in this case, but they have to do with the
natural and ordinary reading of statutes. The baseline
t hat Congress uses to draft laws in sonme confidence that
t he executive branch and the courts will interpret them as
Congress nmeant them and that's exactly what's --

QUESTI ON:  The executive branch. Now, you -- |
know you have said, and | quite agree, that the Departnent
of Transportation has no supervisory authority, it has no
Chevron deference. But doesn't it deserve sone respect
fromthe courts sinply because it has famliarity with the
area of notor carrier regulation that the courts don't?

MR. CORDRAY: That's a -- that's a statenent |
couldn't disagree with nmore strongly. The Solicitor
CGeneral here has conceded they have no authority to
adm nister this statute. The notion that you have a --

QUESTI ON:  They' ve not conceded the Depart ment
of Transportation -- you -- deserves no respect.

MR. CORDRAY: The -- the notion that a

deregul atory statute that took governnental entities out
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of an area to create a free market would now be subject to
unpiring by the Federal agency, in terns of the scope of
preenption, which is an issue this Court has al ways said
is for the courts to determ ne --

QUESTION: | didn't say unpiring. | saidits
views on the proper construction of this statute. What
wei ght, if any, should this Court give to the Departnment
of Transportation's view, this is what the statute nmeans?
Not as an unpire, not as a referee.

MR. CORDRAY: Their construction is to |eave
them as an unpire. But | would say certainly not Chevron
def erence. At nost some sort of Skidnmore respect, but
that's only entitled where there's sone sort of reason to
think that before they got to their litigation position
here, which has migrated in the course of this case -- it
started off as an argunent about repeal by inplication.
It's now turned into argunment about sort of reading
statutes together to inport theminto this statute -- is
entitled to really, | think, no respect here because it is
not persuasive. They have not analyzed the statute in
detail --

QUESTION: Well, if -- if you | ose, you know - -

MR. CORDRAY: -- in any of their prior --

QUESTION: If you're changi ng your argunent --

you know, if you lost in the |lower court, you' d probably
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be well advised to change your argunent.

(Laughter.)

MR. CORDRAY: | wouldn't disagree with that,
Your Honor. But again --

QUESTION: M. Cordray, what -- what about the
point nmade that if -- if you accept your interpretation,
muni ci palities not only would not be able to enact
regul ati ons thensel ves, they would not be able to enforce
regul ati ons adopted by the -- by the State, which would be
a great inconvenience, that the only enforcenent can be by
the State police and not by local -- l|ocal police.

MR. CORDRAY: We agree, but that's not what this
preenption clause i s about or any preenption clause is
ever about. \When they say enact or enforce here, they

don't use it in the terns of nmaking | aw and executing the

law. They use it in the -- in the sense of enacting new
| aw or applying -- or enforcing and applying preexisting
I aw.

And the point of this preenption clause is to
say that municipalities do not have the authority to act
in this realmby inposing their own public policies. It's
a matter of either new |l aw or preexisting law. That's the
structure of many of these preenption statutes the Court
has dealt with.

QUESTI ON: If we think this statute is -- that
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there are argunents either way for interpreting it,

shoul dn't we pay heed to the petitioners' point that it's

a very serious matter for the Congress of the United

States to tell States how they shoul d govern thensel ves?
MR. CORDRAY: We think the | anguage of the

statute is clear here, Your Honor. They explicitly

extingui shed the power of the nunicipality --

QUESTION: Let's -- let's say we -- we disagree
with that. 1Is -- is that not -- let's say we find the
statute in -- in equipoise, or the argunents. Should we

not give force to the argunment petitioner makes that the
St ates should be presumed to have the authority to
det erm ne how best to govern thensel ves?

MR. CORDRAY: No. There's no substantive Tenth
Amendnent issue here. There's no commandeeri ng of States
or local governments to enact some sort of program This
is the sane as the Court in Wlens where they said this
statute nust be read to say the State cannot legislate in
this area, but they can enforce contracts through their
courts. There's no Tenth Amendnent problemw th that.
That's Congress exercising its power under the Suprenacy
Cl ause, anything in the laws or constitution of the States
not wi t hst andi ng.

And as the Solicitor General said in the brief

in the Mortier case, the notion that when Congress deci ded
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that there could be State regulation but they had to
preenpt |ocal regulation, that they would somehow have to
be forced to preenpt State regulation as well, sinply
turns the Tenth Amendnent on its head. So, we don't think
that there's any -- any serious constitutional issue here.

QUESTION: It seens to ne your argunent boils
down to the point that there are 10 provisions in the
statute. Nine of themare perfectly clear. The tenth
says the same thing, but we're not going to read it the
way it seens to read because it's not as clear as the
ot her ni ne.

MR. CORDRAY: No, that's not what it boils down.

QUESTION: That's about all it amounts to.

MR. CORDRAY: It boils down to the fact that
Congress deliberately inserted a phrase here, political
subdi vision of a State, so that it can preenpt --

QUESTION: In the -- in the nine, right.

MR. CORDRAY: And -- and it --

QUESTION: If you just read the one all by
itself, it's perfectly clear too.

MR. CORDRAY: Well, it's -- it is clear, |
bel i eve, because it's clear because they said a State
cannot -- a political subdivision cannot --

QUESTION:  But the only reason --

MR. CORDRAY: -- and they state the authority of
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a State to do certain things.

QUESTION:  The only support you have is they're
not as detailed and specific in the one in question as
they are in the other nine.

MR. CORDRAY: No. | think it is equally
detailed and specific. And -- and there's no rationale
for Congress legislating in this way or drafting this
| anguage or enacting it unless they intended to make a
difference. That's -- that's the whol e purpose of
i ncludi ng that |anguage.

QUESTI ON:  Your support is the context of the
statute, which --

MR. CORDRAY: No. Text and context. Text and
context. That's correct.

QUESTI ON:  Thank you, M. Cordray.

M. Sutton, you have 4 m nutes renaining.

REBUTTAL ARGUMENT OF JEFFREY S. SUTTON

ON BEHALF OF THE PETI TI ONERS

MR. SUTTON: 1'd like to respond to a few of the
points --

QUESTION: M. Sutton, could you ask one --
answer one factual question for me? Your -- your brother
made the argunent that in -- in reading (c)(2)(A, he went

to the last clause and said on your theory every political

subdi vi sion could enact its own financial responsibility
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and insurance |aws and so on.

MR. SUTTON: Yes.

QUESTION:  And that would be a crazy scheme. MW
-- ny question is, is there in fact any history of
muni ci palities enacting these kinds of statutes so that
it's sonething that m ght have been in Congress's m nd?

MR. SUTTON: No, Your Honor, not in -- in the
i nsurance area. But there's a -- | think a better answer
to that concern, and the better answer is, our point is
that (c)(2)(A) incorporates all of these preexisting
preenpti on provisions. They are preenption provisions in
other parts of title 49, whether it's insurance, safety,
size and wei ght routing, or hazardous material routing.

So, the problemw th Justice O Connor's point of
practical consequences -- in reversing the Sixth Circuit,
there is no gap here. VWhy? Because for 60 years,
Congress and the Departnent of Transportation have been
regul ati ng these very areas, both with respect to State
laws and city laws, to the extent they've been enacted.
So, the nultiplicity of insurance regulations is a false
concern. | mean, the -- Congress has already indicated in
31138 and 39 what the rules are there. The Departnment of
Transportation has inplenmented regul ations that do get
Chevron deference, and they |lay out what the rules are.

QUESTION:  The sane problem you didn't, is --
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to me anyway, is -- is (3)(A). Do you see what |I'm

t hi nking? | nean, the sanme human being at the same tine
wote the words in -- in (c)(2)(A) and he used the word
State, and at precisely the sane tine, he wote the second
exception, which is (3)(A --

MR. SUTTON: Right.

QUESTION: -- and he put in political
subdi vi sion. And what | cannot get over is | don't see
how a single human being on the sane day at the sanme tine
could wite two exceptions, use the word "State" in one
and use the word "political subdivision"” in the other,
wi t hout meaning a difference.

MR. SUTTON: Right. Your Honor, |ook -- conpare
(3)(A) to (c)(1). They follow the exact same enact or
enforce | anguage. (c)(2)(A) does not use the enact or
enforce | anguage.

QUESTI ON: That's the answer.

MR. SUTTON: That's the answer, nunber one.

Nunmber two, remenber, (c)(3) is for the benefit
of notor carriers. They want to make sure they could have
these rules, whether city or State, apply to themon a
city-by-city not State-by-State basis.

Now, the -- the regulatory purpose, Your Honor
-- the landmark legislation in this area was the 1980 | aw

t hat deregul ated interstate commerce. Everyone agrees
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that did not divest cities of authority.

The 1994 | aw at issue here was about intrastate
commerce, primarily to put FedEx and UPS on a | evel
pl aying field, and suddenly respondents are saying that
deregul ated -- regul atory purpose required the divestnent
of |l ocal authority?

QUESTION: Well, what's -- what's Congress's
authority to regulate intrastate comerce?

MR. SUTTON: It's at its outer edges, and that
to nme is what is so odd about this particul ar
interpretation. They're saying in the intrastate area,
you coul d divest States of their authority to del egate,
but they've not done it in the interstate area? | nean,
how absurd is that? It's -- it's got it exactly
backwar ds.

Now, the practical consequences -- | want to go
back to again -- of their interpretation. (c)(2)(A),

t hey' ve agreed, has to be construed the sane way

t hroughout, and there are countless -- as we indicated in
our opening brief, every State in the country has

del egations to cities that have size and wei ght controls,
size and weight rules that would be elimnated by this
particul ar construction.

Thank you.

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Sutton.
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The case is submtted.
(Wher eupon, at 11:10 a.m, the case in the

above-entitled matter was submtted.)
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