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PROCEEDI NGS
(10: 00 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
now in No. 00-795, John Ashcroft versus the Free Speech
Coalition. M. Clenent.

ORAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE PETI TI ONERS

MR. CLEMENT: M. Chief Justice and may it
pl ease the court: In 1996 Congress updated the child
por nography laws to keep pace with technol ogi cal
devel opments. Congress extended the existing prohibitions
on visual depictions of actual children engaged in
sexual ly explicit conduct to cover virtually
i ndi stingui shable imges in material pandered as child
por nography. These provisions are constitutional for the
sanme basic reason that other |laws prohibiting child
por nogr aphy have been uphel d. They protect real children
fromreal abuse.

They do so in two inportant ways. First, by
preventing the publication and production of materials
that are as effective as traditional child pornography in
seduci ng children, and second, by allow ng the governnent
to effectively prosecute cases involving traditional forns
of child pornography.

First, these provisions allow the governnment to
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attack material that poses the same risk of enticing
children into illicit sexual activities and to pose for
child pornography as traditional child pornography.

The governnment has a clear and conpelling
interest in targeting such material; indeed, this court in
Osborne agai nst Chio used that rationale to uphold Ghio's
prohi bition on the possession of child pornography.

Second and equally inportant, the governnent has
a clear interest in pronmoting the effective prosecution of
the traditional |aws against traditional fornms of child
por nography. The advent and increasing availability of
conputer technol ogy has allowed individuals to generate
conputer images that are virtually indistinguishable from
traditional photographs. This allows crimnal defendants
to inject reasonabl e doubt argunents into virtually every
case.

QUESTI ON:  Has any case, to your know edge, been
| ost on that ground in which that was a substanti al
argument ?

MR. CLEMENT: No case has been | ost on that
ground but that is largely a result of the 1996 Act, which
has taken that argunment away from crim nal defendants.

And to give you one very specific exanple, the case that
the Fifth Circuit heard in the Fox case, United States

agai nst Fox which is one of the cases where the | ower
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courts upheld this law in an as applied context, the
governnment's expert w tness, Special Agent Barkhausen was
forced on cross-exam nation to admt that she coul d not
tell definitively whether or not the i nage was of a real
child. Now that concession prior to the 1996 Act woul d
li kely have been fatal to the governnment's prosecution.

QUESTI ON:  Was that because she couldn't tell
whet her the real child was over 18 or under 18 or because
she couldn't tell whether it was a real person?

MR. CLEMENT: That case was because she coul dn't
tell it was a real person.

QUESTI ON:  Woul dn't she have the same difficulty
on the distinction between an 18-year-old and a
19-year-ol d?

MR. CLEMENT: In the cases where the line that
the courts are concerned with is the line between 18 and
19, there's an additional aspect of the statute that
clears up many of the problenms and that's the affirmative
def ense which allows individuals to produce and distribute
materials if they make clear they involve actua
i ndi vidual s who are over 18.

QUESTION: But in terms of what you outlined, in
ternms of the two dangers, you say just the same as if it
were an actual child. Well, if it's a very young adult

who | ooks like a child, it seens to ne everything that you
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said about the virtual pornography would apply to a young
adult who | ooks like a child.

MR. CLEMENT: That's certainly true, but | think
Congress in recognizing an affirmati ve defense for
mat eri als that were produced using people who had reached
the age of majority struck a bal ance and recogni zed t hat
this Court has provided additional protection to
por nogr aphi ¢ depictions involving actual adults.

QUESTI ON:  Okay, well the question of the
bal ance raises the question of tailoring, and what |
wanted to ask you was if it's appropriate to have the
affirmati ve defense that the children or that the people
depicted were in fact over 18, why isn't it equally
appropriate to have an affirmati ve defense to the effect
that the depiction does not have anyone who is not a real
child under 18. In other words, if the governnent's
interests are protected by the affirmative defense in the
real child case, why shouldn't there be a conparable
affirmative defense for the sinulation.

MR. CLEMENT: | think there are at |east two
reasons for that differential treatment. One is with
respect to age that's a fact that's uniquely verifiable
and in a lot of contexts we recognize that sonebody's age
is sonething that one can verify. And in fact what we're

really tal king about in nost of these cases where the
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affirmati ve defense for age would be inplicated are filns
and the |ike where there would be w tnesses who coul d
testify that sonebody was of a particular age on a
particul ar date.

QUESTION: But in effect you' re depending on the
witness to say that the actors here were in fact over 18.
Maybe they'll produce facsinmles of birth certificates or
maybe they'll produce children or whatnot. Wy can't you
have the sanme evidence to the effect that there were no
real children being used in manufacturing the filn®?

You' re depending on witnesses in each case.

MR. CLEMENT: Well, in nost of the cases when
you're tal ki ng about somebody who's going to make the
claimthat they actually generated the photographs
t hemsel ves, there will be no witnesses. But | think nore
i nportant than the presence or absence of witnesses is --

QUESTION:  But that's a question of proof and I
suppose that if the only person who steps up to the stand
and says, there were no live children here, is the person
who was accused of the pornography, that person may have
sonething to worry about in not having a very convincing
affirmati ve defense. But that's the defendant's problem
not the government's problem

And so | don't think that answers the question,

why if the government is sufficiently protected with the
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affirmati ve defense in the one class of cases it wouldn't
be in the other.

MR. CLEMENT: And | do think that age rather
t han whether an image is conputerally generated is
sonething that is uniquely subject to verification and
this Court in its Ferber decision confronted the argunent
that the New York statute was overbroad because it didn't
limt its protections to photographs and i nages that were
produced in the state of New York.

And the court rejected that overbreadth argunment
for two reasons; one, that it would be virtually
i npossi ble for anybody to prove what was the state of
origin for the photo. And | think the sane anal ysis
applies for a conputer generated i mage. The second reason,
of course, was that even materials --

QUESTION: Wiy is it -- why is it that w tnesses
can explain the age but cannot explain whether it was
conput er gener ated?

MR. CLEMENT: Because, again, in sort of the
stylized case that the person who's conputer generated an
i mge, that's not sonmething that requires a filmcrewto
be brought in so there aren't necessarily going to be
wi tnesses. In the case --

QUESTION:  But that's not the governnent's

problem | nean, that nmay be the problem of the person
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who has the burden of proof to carry on the affirmtive
defense and if it is a problemthen the governnment is the
-- in effect going to be the winning party in resolving

t hat problem but |ike Justice Stevens, | don't see what
is essentially unique in the probative process to acclaim
that it was a conmputer generation rather than a claimthat
the kid shown was over 18.

MR. CLEMENT: Well, I'mnot sure it's absolutely
uni que but | do think age is uniquely subject to
verification. And if | could get to the second reason
that this Court pointed out in Ferber why you didn't need
to have a limtation just to pictures generated in the
State of New York, the Court recognized in footnote 19
that those materials, even if produced outside the State
of New York, pose harnms and potential risk to children
inside the State of New York.

QUESTION: M. Clenent, may | ask you a question
again relating to the affirmati ve defenses or yout hful
adul t pornography. There appears to be no affirmative
defense for possession of sonmething that in fact used
adults, is that right?

MR. CLEMENT: That's right as a nmatter of the
statute. There's no express affirmative defense for
possessi on.

QUESTION: Well, let's relate that to sonething
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t hat perhaps a nunber of people in this courtroom have
seen. The film Traffic, which depicts |I guess soneone
who purports to be under 18 engaged in conduct that woul d
fit under the definition of the statute to be banned,
right.

MR. CLEMENT: | believe that's true.

QUESTION: Did you see it?

MR. CLEMENT: | did see it.

(Laughter.)

QUESTI ON:  Okay. So presumably it would be
covered. Now, there is no defense to someone who rents
the nmovie, they possess it, no affirmative defense.

MR. CLEMENT: There's no affirmative defense for
possession but | think what the statute does is it
effectively makes it so that in virtually, in the vast
maj ority of cases where the producers and distributors of
afilmwll be able to claimthe affirmtive defense, the
i ndi vi dual possessor will be able to claimthe affirmative
def ense because of a failure of the government's ability
to prove scienter, because if you think about the
affirmati ve defense it gives people the ability to
distribute a novie if it involves actors. But if they
have the right to distribute a novie that nobody can
|awful |y possess, it doesn't give them nuch, that's not

much confort to them
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QUESTION: | don't understand. | nean | buy at
the video store three filnms, Traffic, Lolita, and Titanic.
Each film has a scene of sinulated sexual behavior by
17-year-olds, all right? | think that was the question.
The question is, why am|l not guilty under your
interpretation of the statute of a federal crime for
possessi ng those three filns?

MR. CLEMENT: There's two reasons. One is
precisely in order to deal with this anomaly that they
don't want to be producing a filmthat nobody can lawfully
possess, the affirmative defense gives an incentive to
producers and distributors to make it clear in the
mar keting of the material that those scenes that you're
t al ki ng about were scenes that were produced using adults
or scenes used with body doubles, and so in that sense
t hrough the marketing of the material they can nmake it
clear to people that it involved adults.

QUESTION: There is the defense for the
producer, but there isn't for the person who rents the
film It's just | --

MR. CLEMENT: Exactly.

QUESTION:  -- |I'm struck by what we're supposed
to do with a statute |like this.

MR. CLEMENT: There is a requirenent, though,

that the government prove scienter with respect to age in
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any prosecution for possession and | don't see how the
government could prove scienter as to age in the case of
these filns where they're marketed in a way where it's
clear that they involve adult actors.

There's a second aspect in which this Court
could find the affirmati ve defense to cover individuals
and that -- individual possessors, and that is the statute
does give an affirmative defense for receipt and as the
governnment argued in its briefs that naturally would cover
possession incident to receipt.

VWhat it doesn't cover, though, and why | think
Congress didn't have a bl anket affirmative defense for
possession is it doesn't apply to sonmebody who receives
some material that's marketed in a way or has a disclainer
that nakes it clear that it involves adult actors, but
t hen the individual sonmehow nodifies it, strips out the
disclainmer. |In that case, the possession is covered by
the statute and | think rightly so.

QUESTION: Does it trouble you at all that the
statute would prohibit a notion picture conpany from
enpl oying an 18-year-old actress to play the three roles
that Justice Breyer identified?

MR. CLEMENT: Well, it would trouble me if the
statute had that effect but it doesn't have that effect.

The affirmative defense makes it crystal clear
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QUESTI ON:  Even though the actress is under the
statutory age, 18?

MR. CLEMENT: Oh, I'msorry, | thought you said
18.

QUESTION: Would it trouble you that the statute
woul d prohibit an 18-year-old who is a child under the
statute from perform ng those three rol es?

MR. CLEMENT: Well, | think it's 17, but in any
event it doesn't trouble ne if it's a 17-year-old is
pr ohi bi ted because they wouldn't be prohibited from
pl ayi ng those roles if -- the studio would have two
options. They could either not include the sexually
explicit conduct which is all that's covered by the
statute, and | think it would be possibie to have made the
filmTraffic without involving sinmulated sexual activity.

But putting that to the side, the other option
is to use a body double and nake it clear in the marketing
of the filmthat that's precisely what you' ve done.

QUESTION: | take it your answer to the question
if this afternoon | go out, go to the video store, buy the
three filns and bring them honme is, yes, | amguilty of a
federal crine.

MR. CLEMENT: Not at all. You could not be
guilty because the governnent could not prove scienter and

because you woul d have | awful --
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QUESTI ON: What do you nean you can't prove
scienter? It says that it is a crine to buy, to possess a
filmthat has sinmulated sexual activity by persons who
appear to be under the age of 18. Well, | would tell you
right now, | think that filmdid contain sinulated sexual
activity by persons who appeared to be under the age of
18.

MR. CLEMENT: And again --

QUESTION: | don't think it was real activity, |
think it was sinulated, and |I think they did appear to ne
to be under the age of 18. So am | guilty or not?

MR. CLEMENT: You are not guilty for the two
reasons that |'ve said and et nme just say that you would
have the same problemwith respect to the statute at issue
i n Ferber.

QUESTION: M. Clenent, |I'm not sure what
simul ated sexual activity consists of. | didn't see any
of these novies.

(Laughter.)

QUESTION:  They were pretty good actually.

(Laughter.)

QUESTI ON: One described in the briefs
supposedly was the shot of a juvenile, whether played by a
juvenile or not, fromthe wai st up supposedly engaged in

sexual activity. Wuld you consider that to be covered by
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the statute as sexually explicit conduct? | nmean what if
it was just the hand?

MR. CLEMENT: Well, certainly if it was just the
hand and certainly -- | think there would be certainly a
nunber of ways --

QUESTION: Don't you think, I nmean the
definition of sexually explicit conduct is and what the
statute prohibits is this conduct by m nors under 17 or
younger, sexual intercourse, engaging in sexual
intercourse, bestiality, masturbation, sadistic or
masochi sti c abuse or | ascivious exhibition of the genitals
or pubic area. Now, the governnent has not nmade the
argument that at |east as applied to juveniles this is
unprot ect ed speech anyway and consists of obscenity which
a state or federal governnent is free, if it wi shes, to
prohi bit?

MR. CLEMENT: To the contrary, the governnment
has argued throughout this case that it's all unprotected
speech because it's child pornography. And I think --

QUESTI ON:  Not because it's obscenity, you're
creating, you would have us create yet another category of
prohi bitive, something that falls totally outside the
first amendment. Have you clained, as Justice Scalia
suggested you m ght have, that at |east sone of this

material is obscene and therefore covered w thout regard
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to any new, any child pornography catalog -- category.

MR. CLEMENT: Well, | want to be clear, | think
governnment woul d take the position that virtually all the
mat eri al covered by this statute is independently obscene,
but that's not how the governnent chose to regulate it.

QUESTION: If the scene of a head of a person
who the other information in the novie nmakes it appear
they're engaged in sexual intercourse and all that is seen
is the head of a male and a femal e ki ssing one anot her,
that would conme covered by the statute.

MR. CLEMENT: No, | don't think that woul d be
covered by the statute.

QUESTION: Why not? It's sinulated sexual
i ntercourse.

MR. CLEMENT: | think you have to read the term
sinmul ated sexual intercourse in conjunction with the other
terms in the statute.

QUESTION: It expressly says there's no patently
of fensi ve requirenent.

MR. CLEMENT: That's certainly true but | think
if you read the statute in context, | think there's sone
requi renent that the sexual intercourse that would be
depi cted would require sone display of nudity in the
process. Certainly -- well, it doesn't -- it may not say

that and the statute itself may not address that case.
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And |

case i

woul d suggest that the proper way to resol ve that

s in an as applied challenge. Wit for the

governnment to bring that prosecution. In fact, | think

t he government won't bring that prosecution. | nmean, it's

interesting to talk about the filmversion of Lolita and

the |i

mat er i

ke but that involves just a tiny fraction of

als covered by this statute, and if you want to bet

QUESTI ON: Ferber pretty nuch said that child

por nography is of alnost no value, did it not?

mat eri

MR. CLEMENT: Absolutely, and that's why this

al that we're tal king about is all probably

virtually, the governnent could capture it as obscenity

but of course if it tried to do that it couldn't ban the

possessi on, and child pornography was treated as a

different case in Ferber.

QUESTION:  Child pornography is a different case

but very nmuch |ike obscenity.

MR. CLEMENT: Absolutely, |ike obscenity, what

this Court said in Ferber is the reason the statute was

perm ssible is because it defined a category of conduct

that could be proscribed and was outside the protection of

t he Fi

act ual

rst Amendment.
QUESTI ON: There's a vast difference between an

child who was violated and a picture, a sinulation
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in Ferber that you have relied on so heavily, what do you
make of a sentence that is not in the footnote, it is the
text, that sinulation outside the prohibition and the
prohi bition was using an actual child, simulation outside
t he prohibition could provide an alternative?

MR. CLEMENT: Well, let me just clarify one
t hi ng because the statute in Ferber itself also covered
sinmul ated sexual activity so all these lIine draw ng
probl ens about what, you know, at what point does the
scene in Traffic come under the coverage of the statute
al so applied in Ferber because it also captured sinul ated
acts involving adults. So the only difference between the
coverage of this statute and Ferber is that this statute
does attenpt to prohibit materials that do not involve
actual individuals but are virtually indistinguishable
from - -

QUESTI ON:  Yes, but even that sentence in Ferber
said we're not touching in this case, here we have an
actual child sinmulation outside that prohibition could
provi de an al ternative.

MR. CLEMENT: W th respect, | don't think that's
what Ferber meant to say. | nean, Ferber, after all, was
deci ded in 1982.

QUESTION: It used those words. It used those

wor ds.
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MR. CLEMENT: It did, but it was decided in 1982
before this technol ogy even existed. And interestingly,
if you | ook at footnote 20 in the Ferber opinion the Court
went out of its way to invoke the general doctrine that
you don't apply cases before they arise and you don't
adopt a rationale any broader than necessary to decide the
case before it. And it just seenms to nme --

QUESTION: What if we read that sentence as
t hough it were not there?

MR. CLEMENT: No |I think you read it in the
cont ext --

QUESTION:  Not in the opinion.

MR. CLEMENT: -- with respect, | think you treat
it in the context of what was prohibited by the New York
statute and the technol ogy that was available at the tine.
And | think what's inportant here is any avenues for
speech that were left open in Ferber are |left open by the
statute in conjunction with the affirmative defense. The
only materials that are covered by the statute and not
covered by Ferber are materials that didn't exist at the
time of Ferber and it seens to ne that Congress is
entitled to update the tech -- the pornography and
obscenity laws to deal with technol ogi cal devel opnments.

The first federal obscenity statute in 1842

didn't cover photographs because the technol ogy wasn't in
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w despread use at the tinme. Subsequently Congress added
phot ographs to the cover to the obscenity statutes because
t echnol ogy devel oped and new probl ens arose.

QUESTION: The Court relied very heavily on the
notion that if you use actual children they are harned,
they are actually harmed, so what is the primary reliance
t hat you nake for applying the same prohibition to these
vi deo i mages?

MR. CLEMENT: Well | think there's -- | would
make two responses. First, | think this Court has never
strictly limted itself to the protection of the child
depicted in the image and it recogni zes that | egislatures
in Congress have an interest in protecting all children
but secondly --

QUESTION: It did seemto ne that the Court, and
| was here, played heavy reliance on harmto children.

MR. CLEMENT: Absolutely.

QUESTI ON:  Actual children. So |I'm asking you
what is your primary reliance when you don't have that?

MR. CLEMENT: Well, | don't know that we have to
answer that question in this case because we do have that,
because this statute enables the governnent to continue to
prosecute effectively cases involving traditional fornms of
child pornography, because the advent --

QUESTION:  But that's not an answer to Justice

20
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O Connor's question. Basically we're tal king here about
over breadth and the governnent's argunment seens to be that
since there is a class of materials that we can proscribe,
the fact that it's overly broad is the respondent's
problem But the | aw works the other way around, you have
to show that this statute is precise as to its coverage
and that it covers no nore and let's just for argunent's
sake, although | don't think that's the | aw, concede not
substantially nore than what can be prohibited. And
Justice O Connor's question was directed to this latter
problem and it seens to ne you' re not answering the

guesti on.

MR. CLEMENT: Well, I'mtrying to and | think
that, | mean, first of all, even in an overbreadth
chal l enge the burden does lie on the party chall enging the
statute and they have to show things fromactual fact in
order to challenge the statute and I don't think they've
carried that burden.

Second, this statute is responsive to the
probl em of protecting both the children depicted in the
i mge and all children who can be seduced or enticed into
this kind of activity can be depicted thensel ves.

QUESTI ON:  But the gravanen of her question,
Justice O Connor can explain her own question, but as

understood it, is that there's a substantial area here
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where adults who are play acting roles of children are
covered, and the question is what is the governnent's
interest in that?

MR. CLEMENT: There isn't an interest in those
pl ay acting cases and that's why the affirmative defense
all ows those to take place. But again, the question is as
you i ndi cated substantial overbreadth and these questions
we' re tal king about, about Traffic and the film version of
Lolita really are a tiny fraction of the cases covered by
the statute.

QUESTION: Why is it that the question | really
would like you to get to if you can is one that's really
bot hering me very nuch is the question that Justice Scalia
asked and the thing in this area | do not understand, in
the entire area is why doesn't MIler work? There is
obviously a set of materials which Justice Stewart used to
refer to as | know it when | see it and that material does
not have at its object communication. It has at its
object a certain activity which is not conmuni cati on. Now
that's all over our society, and why, given this Court's
decision in MIller, is that so? And if | knew the answer
to that question | would be better able to deal with this
ki nd of case.

MR. CLEMENT: Well, let me first try to say two

reasons why | don't think MIller is directly relevant and
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if those aren't responsive to your questions, mybe --

QUESTION: 1'd rather not hear why it's directly
-- not directly relevant because ny question, which is ny
own problem not your problem is I'mtrying to understand
the area. There are several cases in this area com ng up,
this is not the only one, and I want to know fromthe
governnment why it is, you' ve read in this area, maybe you
just should direct nme to an article. The problem|
personal ly am having as a judge is | think what Justice
Scalia was driving at, maybe, that's his question, is why
doesn't MIler work. Now maybe you'll tell nme that it
does, but that's contrary to ny experience because it
seenms to ne | see nmuch material that would have fl unked
Justice Stewart's test all over the place. And it seens
to ne that that's the material that parents are worried
about their children getting a hold of.

Now, if | knew why MIler was insufficient to
deal with that problem | would know better how to dea
with this kind of a case.

MR. CLEMENT: Well, one reason that MIller is a
difficult case and doesn't -- isn't terribly satisfying is
it requires a case by case adjudication of that
three-prong test which I would say with deference is not
sel f-defining. And what Congress decided to do in this

context is follow the | ead of Ferber where it said that
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MIller wasn't the test of child pornography and defined a
much clearer class of material that whether or not it
applies in MIller, whether or not the work as a whole is
inplicated, this is a definable class of material that is
outside the protection of the First Amendnent.

I f you have concerns about the MIller test then
you really should seize upon this statute and Ferber and
the analysis in Osborne as one way to deal with that
probl em because here's a test that doesn't rely on
community standards or other difficult considerations to
apply in practice. It has a test that says when we're
tal ki ng about visual depictions only, we're not talking
about novels here, and we're tal king about material that
depicts children engaged in sexually explicit conduct then
we don't have to look to the value of the work as a whol e.
You can put all the Shakespeare around these visual
depictions you'd like and they're still visual depictions
of children engaged in sexually explicit conduct.

QUESTION: M. Clenent, before you finish
there's sonmething of great concern to nme too because it
seens that this is a big step away from actual child,
injury to an actual child to the effect on the viewer and
the same thing could be said for wonen with respect to
por nogr aphy, portraying wonen in a degrading way. The

sanme thing could be said for hate speech. So this, where
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there is no actual child victim where it's a picture and

you're tal king about the effect of that on the viewer, why
isn't it the same for all these other things that can have
a very bad effect on the viewer?

MR. CLEMENT: Well, | think there are two
princi pal reasons why you shouldn't be worried about that
particul ar slippery slope. One is this Court already put
one foot down that slope in Osborne when it relied on the
seduction rationale in conjunction with the concern for
the children who were depicted. And in the sane way this
statute responds both to harm potential harm to other
children in the seduction rationale and to children
actually depicted because as a matter of practical reality
it's becone very difficult for the government to prosecute
cases involving actual, traditional child pornography.

QUESTION: If you have this out you can use
simul ated children, that will protect the actual children
from being exploited. Wy can't you say one as nuch as
t he ot her?

MR. CLEMENT: Because | think, as | indicated
before, there are real verifiability problens that don't
arise in the context of age that do arise in conputer.

The second reason, though, | think that you have
to be less worried about the slippery slope in this

context is the governnment has consistently gone to the
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courts and told themto interpret appears to be to cover

i mges that are virtually indistinguishable from
traditional child pornography. It doesn't seemto put this
Court on a slippery slope to say that material that is
virtually indistinguishable frommterial that's already
been held to be outside the protection of the First
Amendnent also will be outside the protection of the First
Amendnent .

QUESTION: Are you asking us to read that phrase
into the statute, the virtually indistinguishable phrase?

MR. CLEMENT: Well, the virtually
i ndi sti ngui shabl e phrase already appears in the text of
the statute, it just doesn't appear in the operative
provision. So what we're asking you to do is to read that
term appears to be, in light of the |egislative finding,
where it's not just the legislative finding where it's
virtual ly indistinguishable.

QUESTION:  You're asking us to construe the
statute narrowly to apply only to things that are
virtual l'y indistinguishable from actual behavior, it would
elimnate cartoons and that sort of stuff?

MR. CLEMENT: That's absolutely right and that's
the position we've taken in all the | ower courts.

QUESTI ON:  Even the | anguage that says conveys

the inmpression, you want us to give the sane neaning to
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t hat ?

MR. CLEMENT: Well, | actually think that the
conveys the inpression | anguage coul d be given that
meani ng but | think the conveys the inpression | anguage is
much | ess problematic froma constitutional standpoint if
you under stand subsection D of the statute to be addressed
to pandering and in that context the concerns about
vagueness are nuch reduced because you're not going to be
focused on just the imge, you're going to be focused on
the way it's marketed, and | think in that context it
won't be difficult to see whether or not it conveys the
image. |1'd like to reserve the remainder of ny tinme for
rebutt al

CHI EF JUSTI CE REHNQUI ST: Very well, M.

Clement. M. Sirkin, we'll hear from you.
ORAL ARGUMENT OF H. LOUI'S SIRKIN
ON BEHALF OF THE RESPONDENTS

MR. SIRKIN. M. Chief Justice and may it please
the Court: The petitioner's argunent if adopted would
have three radical tragic consequences for First Anmendnent
jurisprudence. First in the name of protecting children
all visual messages of adol escent sexuality will be
forever barred regardless of their scientific, artistic or
educati onal val ue.

Second, countless visual depictions --
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QUESTI ON: Excuse ne, such as what? Such as
what ? You know, | try to think what great works of art
woul d be taken away fromus if we were unable to show
m nors copulating or any of the other acts set forth in
the definition here. Can you give nme a couple of
exanpl es?

MR. SIRKIN: Certainly, in the film area.

QUESTION: Lolita?

MR. SIRKIN: Lolita, Traffic.

QUESTI ON:  That would be a great -- leaving the
book, the novie Lolita, the book is perfectly okay, right?
This only applies to the novie?

MR. SIRKIN: That's correct.

QUESTION: The great work of western art.

MR. SIRKIN: It's gotten critical acclaim The
movie Traffic, | think, won an Acadeny Award. There's the
nmovie Tin Drum

QUESTI ON:  What el se besides the novie Lolita
woul d we be deprived of in order to prevent little
children from being exploited?

MR. SIRKIN: There's the novie Traffic, there's
the novie Tin Drum there's a whole bunch of, you know,
there's the Brooke Shields novies that maybe sone peopl e
don't enjoy, but again it's there, the Blue Lagoon and the

series of nobvies such as that.
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QUESTION:  In respect, this is not, you know,

t he Mona Lisa or Venus de Ml o or anything that has | asted
nore than 30 years.

MR. Sl RKI N: It could very well affect, | think,
pai nters because the statute -- excuse ne.

QUESTI ON: How about Roneo and Juliet? It
interprets one scene there that way.

MR. SIRKIN: It could, if the novie -- a novie
of Romeo and Juliet were made.

QUESTI ON: Gee, you've seen a different version
of that play than | have.

(Laughter.)

MR. SIRKIN. Well, it depends on how t hey wanted
to portray it. | think they would have to be prevented
from showi ng or sinulated sexual activity because if they
are in fact, you know, to be considered to be underage.
And secondly, countless visual depictions of adult
sexuality will be prohibited where the adults depicted
appear to some unknown censor to be younger than 18. And
third, it would open the door to banning other fornms of
expression sinply because the expression could be m sused
and/ or abused by a small segnment of society.

QUESTION:  Very well, how should it be read?
How woul d you wite the statute so that it did take

Justice Stewart's material that fl unks.
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MR. SIRKIN. One is, | think, enforcenment of the
obscenity | aws woul d be one way.

QUESTI ON:  Apparently that doesn't work and
that's why |I'm puzzled. And where children, where you're
depicting children engaged in this activity, let's say
that flunks the Algerian seaman test or whatever it was he
used to have.

MR. SIRKIN:  Your honor, there's --

QUESTION: How is Congress to wite a statute in
the area of children that gets at that problem which is a
pr obl en?

MR. SIRKIN: | believe that Title 18, section
2251 covers that problem In the past there have been
nunmer ous prosecutions, | think, prior to the passages of
this Act. In 1995 a nenber of the Departnent of Justice
testified before the Senate comm ttee that heard evidence
about this statute and indicated that there had been a
conviction rate of over 97 percent in cases that had been
br ought agai nst people for the possession or dissem nation
of material containing a depiction of a m nor.

So that in fact has not been a problemin the
past and apparently in this all in unmbrella statute where
t hey used any visual depiction, which in fact if you use
the term nol ogy any visual depiction it's not just limted

to virtually indistinguishable --

30

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

QUESTI ON:  You have no problemthen with the
statute before it was anended.

MR. SIRKIN: | have no problem this is a new
statute, 2251 and 2252 did exist.

QUESTION: What did it do? How did it change
t he | aw?

MR. SIRKIN:. It used the term nology, it created
a category of computer inmages that woul d be nonreal or
ot her pictures or images that are nonreal and that are
fictional characters into the act and it would be
prohi bited if dissem nated or possessed.

QUESTION:  So, well, whatever was going to be
threatened in the way of free expression and so forth
under the new act was sinply conputer images of things
that were already prohibited if done by real people?

MR. SIRKIN. No it did not, it included, it said
any visual depiction, that would include that could be
consi dered cartoons, illustrations, draw ngs, paintings.

QUESTION: If the statute is construed to be,
say, virtually indistinguishable then I think cartoons
woul d not be covered.

MR. SIRKIN:. But the problemis it would still
suffer fromthe vagueness because what woul d happen is
that in fact | had a conputer inmage of a fictional

character |1'd never have a defense because | could not
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conme forward and prove that that fictional character was
over 18. So if soneone believed --

QUESTI ON:  That seens way out at the fringes
somewhat .

MR. SIRKIN: Well but that |leaves it to the
di scretion. It may be that the current adm nistration may
not enforce this | anguage but down the road nobody knows
what wi |l happen.

QUESTI ON:  You could cross that bridge when you
come to it then.

MR. SIRKIN:. Well, | believe when you begin to
tal k about First Amendnent rights to put it on to a case
by case basis | think you are abridging, you know, a
fundanmental right and | think that in addition to that you
have the problemthat if | get charged you're not just
bei ng charged with a violation of an obscenity |law, you're
bei ng accused of being a child pornographer and that does
have sone connotation and that has sonme ill effects just
fromthe fact of being charged. And | would have no
def ense.

QUESTION:  Well, does it cover things beyond
obscene speech?

MR. SIRKIN:. Well --

QUESTION: I n your view.

MR. S| RKI N: In this it does, it would cover,
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you know, the norphing situation --

QUESTI ON: Excuse ne?

MR. SIRKIN: |'musing the term norphing where
you use an identifiable and you can nmerge it in on the
conputer to, you know, into simlar --

QUESTI ON: I nages of obscenity.

MR. Sl RKI N: That's correct, or of a sexual act

QUESTION: That is the expansion, is covering
i mges of obscenity.

MR. SIRKIN. Well, it would be inmages, it would
be copying i mages of obscenity with an identifiable
i ndi vidual or in sexual conduct and that is harmto a real
child because that person is an identifiable child and
t hat becones a permanent record.

QUESTI ON: But does it cover depictions of
sonet hing nore than obscenity?

MR. SIRKIN:. Well, when you use the term nol ogy
simul ated sexual activity it would, you know, it depends,
| guess that goes community to conmmunity. But what you
have is like in the nmovie Trafficking where you have a
young | ady under a cover with a nman on top of her, you
only see their heads but, you know, the sinulated nmeans
t he appearance of, and that in fact does give the

appearance and, you know, in that situation it is a
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representation in the novie that that person is under the
age of 18 --

QUESTION: Don't you think the statute can
reasonably be read giving the definition of the activities
covered not to cover two people under a bed with no
depi cti on of sexual organs or anything el se.

MR. SIRKIN:. The problemis, is that the statute
uses the term actual sexual activity and/or sinmulated, and
again --

QUESTION: It depends on what you nean by sexual
activity. If it's just a depiction w thout any indication
of the sexual organs it's certainly reasonable to say that
that isn't covered.

MR. SIRKIN: But that's not what the statute
says, though.

QUESTION: Well, the statute does say explicit.
Doesn't that cover what Justice Scalia --

MR. SIRKIN.:. No it doesn't, because it says
explicit sexual conduct, actual or sinulated and | guess
it depends on how you read that word sinul ated.

QUESTION:  You say explicit. Wat work does the
termexplicit do?

MR. SIRKIN:. It neans clearly and again clearly
would nmean to ne that if it appears that they're under the

bl anket and that's what they're doing | think it's a
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reasonabl e inference to be made and | think that it would
cover that as sinulated activity.

QUESTI ON:  But explicit certainly can mean
sonething different than clearly.

MR. SIRKIN: It can, but it's not defined in the
statute. They could have gotten rid of the word
si mul at ed.

QUESTI ON:  Then maybe the courts will define it
so that it wouldn't cover the kind of thing you' re talking
about .

QUESTION: It is defined in the statute,
sexual |y explicit conduct that was in quotes neans actual
or sinul ated sexual intercourse.

MR. SIRKIN: And some other things, and it uses
mast ur bati on and - -

QUESTION: It includes sexual intercourse, it
seens to nme it's sexual intercourse whether you see the
entire body or only part of it.

MR. SIRKIN: | agree with Your Honor that it
woul d be sinulated if they're under the bl anket and you

see the heads.

QUESTION: | think the question is whether you
could, a court could say well, to keep this within
constitutional bounds we will read into the statute this

broad requirenment that there be an actual show ng of
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sexual organs.

MR. SIRKIN:  You know, |egislatures wite
statutes, | think the courts interpret themand I think to
construe it you' d be basically rewiting the statute if
you did that, if you elimnated that term nol ogy and I
don't think the government has urged that.

QUESTION: Am | not correct in renmenbering that
one of the anmendnents to this series of statutes by
Congress specifically elimnated the requirenent of
patently offensive and the |ike?

MR. SIRKIN: They've done that in the child
por nography area a long time ago. They did that in Ferber
when they said that it, just if it merely is children
i nvolved in sexual activity it's a violation of the |law
and it's not subject to the three-prong test of MIler and
the patently offensive is a part of the MIler test.

QUESTI ON: Do you have any exanmpl es of the use
of conputer generated i mages covered by this statute where

it has serious literary or educational value or scientific

val ue?

MR. SIRKIN:  Well --

QUESTION: Do we have exanpl es of that?

MR. SIRKIN:. Today | don't know that we have
exanpl es today of that. | nean, | would think that if we

convert the videos and the filnms that are bei ng nade today
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into DVD, those are, that's a conputer, digital conputer

QUESTI ON: Because your concern is with the
expansion to these i mges of things that are already
prohi bited and yet | don't think we have exanpl es of any
serious use of themin --

MR. SIRKIN. Well, if | --

QUESTION: -- areas which would be of concern.
The exanpl es that we've tal ked about today and that |
think you' ve identified seemto be of filnms using yout hful
adul ts.

MR. SIRKIN:. Well, that would be correct but |
think it's not, you know, too in the distant future that
we will be making films that will be virtual reality.

QUESTION: But they're their strongest argunent
is -- | nmean, | thought their argunent is you're right,
those things you' re tal king about are not covered.

They' re not covered today because everybody knows they're
not really under the age of 18, the actors. And tonorrow
if we have a new systemwe'll worry about it tonorrow on a
case by case basis. Mybe all they'd have to do is put on
the top these are not real, | don't know what they'd have
to do, but they're so few and far between that we
shouldn't strike the statute down on its face.

Now that's why | think people are asking you for
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particul ar exanpl es because if you have to make up an
i mgi nary exanple that doesn't really exist then maybe the
correct thing to do is say the statute shouldn't be struck
down on its face and we'll proceed case by case as a
reasonable literary or scientific virtue to a particular
thing. O course the person can't be convicted. Now
that's case by case. |I'mputting what | take it is their
argunment here.

MR. SIRKIN: But the problemwth that is it
creates a chilling effect because who's going to take the
chance? | nmean that's it, if the governnent says if it's
close to the line | think the petitioners have indicated
in their brief that if it's close to the line then just
don't do it, you know, don't publish it, don't nmake it,
and that's censorship.

QUESTI ON:  What about the other argunment which
is look, we're trying to protect the real children who are
the subjects of the filmand the reason we need this to
protect themis because there is no way for any expert or
anyone el se to say when they see a filmwhether this is a
filmof a real person or whether it is a fake film made
t hrough virtual technology. The experts just can't tell
us.

MR. SIRKIN: Well, | think that becones, you

know, an excuse.
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QUESTI ON: Is it true?

MR. SIRKIN: It is not true.

QUESTION:  All right. You think it is not true,
they think it is true. |Is there sonewhere in the record |
could I ook or sonme place | could find out as to what
experts think?

MR. SIRKIN:. Yes, because | think you can | ook
at the Senate hearing report where it's indicated that in
1995 in relation to cases that were brought there was a
conviction rate of 97.6 percent. In addition to that, that
since the enactnment of this |aw the governnment has not
| ost a case and it was raised in the Kinbrough case and it
was raised in the Fox case, they were able to get a
convi cti on.

QUESTION:  You say the congressional finding is
wrong then because the statute begins with, anong ot her
findi ngs, new photographic and conmputer imaging
technol ogi es make it possible to produce by el ectronic,
mechani cal or other neans visual depictions of what appear
to be children engaging in sexually explicit conduct that
are virtually indistinguishable to the unsuspecting vi ewer
from unret ouched phot ographic i mages. You say that that
congressional finding is wong?

MR. SIRKIN:. That congressional finding, | don't

think it was enpirically, there was no enpirical evidence
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that was really shown to Congress that that is correct,
that the conmputer, and | believe, and | think it's clear

QUESTION: So you have both your opponent and
t he Congress who think you' re wong on this point.

MR. SIRKIN: Yes.

QUESTI ON: Okay. But your point still is, |
take it is, even if in fact the Congress is correct on
that, there's no evidence that cases are being | ost
because of this virtual indistinguishability problem
cases involving real children.

MR. SIRKIN:. That's correct. And | believe if
you want to make it easier for the government to nake

convictions | think that we could get rid of the Bill of

Rights and it would be nmuch easier for the governnent then

to get convictions.

QUESTION: M. Clenent gave an exanpl e of
anot her case in which the governnent did obtain a
conviction but only because of the new statute in which
t he governnment wi tness was unable to say.

MR. SIRKIN:. That was that governnent w tness.
That doesn't nean that there are not w tnesses out there
and experts that can make that distinction that if, you
know, there clearly would be, pardon?

QUESTION:  This was just a bad gover nnment
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W t ness, you say?

MR. SIRKIN: It could have been. | didn't hear
the testinony in that case but they did in fact get a
conviction in that case. But | think it's equally as
dangerous to create a barrier to First Amendnent.

QUESTION:  Woul dn't have gotten a conviction if
the | aw had been what you want it to be, isn't that right?

MR. SIRKIN: We don't know they woul dn't have
gotten a conviction with that -- the testinony in that
case was that the expert indicated that he was not sure
and could not positively say whether it was real or not
real.

QUESTION:  And on that basis can you find beyond
a reasonabl e doubt that it was a depiction of an actual
m nor .

MR. SIRKIN: It creates an inference and a jury
can draw i nferences fromthe evidence.

QUESTI ON: Suppose the | aw put the burden on
you, on the defendant to show that this depiction does not
use an actual child. The defendant, because of this proof
problem is not brought out, the confusion is it a real
child, is it a sinmulation. Suppose it were made the
def endant's burden to show that no actual child was used
in this picture, would you have a constitutional objection

to that?

41

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

MR. SIRKIN: Yes, | would. And the reason being
is that at least in the possession area that is not an
affirmati ve defense because all it has to be in the
affirmati ve defense, there is no, the elenent of age, of
bei ng able to come forward and show that it's not a real
child or that it's underage is not available --

QUESTION: Okay, let's assume that that too was
fixed. Those two features, Justice G nsbhurg's and the
i nclusion of the possession is subject to the defense,
woul d the statute then be constitutional ?

MR. SIRKIN: |, the possessor though, you'd be
switching the burden of proof then |I believe and | think
t hat woul d be an unconstitutional shifting of the burden.

QUESTION:  Well, you'd be making, you be -- are
you saying that the affirmative defense therefore is, in
effect, has got to be constitutionally relevant across the
boar d?

MR. SIRKIN: | believe that it is. | think the
affirmati ve defense that's in this statute is
unconsti tutional .

QUESTION: So there's no way to tailor it by
affirmati ve defense in effect is your argunent.

MR. SIRKIN: That's correct.

QUESTI ON: And how would that affirnmative

def ense prevent sone of the evils that the governnment is
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trying to prevent, for exanple the seduction of mnors to

sexual conduct by showi ng things that appear to be m nors?

How woul d this, affirm-- the existence of this
affirmati ve defense still enable the governnment to do
t hat ?

MR. SIRKIN:. There are currently, there are
currently lots of |laws that deal with anyone who attenpts
to entice a child and | believe that those | aws could be
enforced and | believe that the penalties could be
i ncreased and that could be a deterrent effect on that.
We're tal king about the use of this material potentially
by a very small segnment of the population and | think it
affects --

QUESTION:  Well, you could say the sanme thing
about a nurder statute, you know, you don't expect a whole
| ot of people to go out and commt nurders but that
doesn't nean Congress can't |egislate against it.

MR. SIRKIN: But here you can't |egislate that
if it's not, if it's a virtual nurder and there has been
no murder, you don't go out and arrest people. Here if
you use a virtual, a fictional character you can go out
and arrest people.

QUESTION: Well, if you want to tal k about a
very small portion of the population | would think there's

a very small portion of the population that wants either
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to produce or to watch adol escents and chil dren engagi ng
in sexual conduct of the sort described in this statute.
You're dealing with a small portion of the population to
begin wth.

MR. SIRKIN:. But if you use the principle that's
i nvol ved here then | do believe you begin the slippery
sl ope. You go fromthe idea you can use this and expand
it, you can use it, you know, that if you have depictions
such as, you know, the movie the Godfather, the novie Pulp
Fiction which are cult, you know, novies that are
attractive to children, sonmeone could conme out and say,
hey, look, join my gang, |ook how much fun it can be if we
go out and beconme extrenely violent.

QUESTION: What's worrying me about what you're
saying now is that if their factual hypothesis is true,
which | tend to doubt, but |I'mnot an expert, that there
is no technical way to distinguish between a photograph of
a real child and an imaginary child, if it were true,
there is no expert who could tell you the difference and
you tell me | can not have an affirmative defense, then
t he governnment cannot prosecute real child pornography.

MR. SIRKIN:. | think they can --

QUESTI ON:  Because there would be no way to
prove beyond a reasonabl e doubt that it was a real child.

So if you deny the governnent the possibility of the
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affirmati ve defense weapon you are denying themthe
possibility of prosecuting real child pornography.

MR. SIRKIN:. That's not correct because they' ve
been able to get convictions and they've gone forward and
t hey' ve gotten convictions.

QUESTION:  Well, presumably people think that it
is possible to distinguish between the real child and the
virtual fake.

MR. SIRKIN: But |I don't believe, you know, at
| east currently they've not |ost any of the cases and
there's only been the one where someone has raised the
i ssue and that expert had indicated that they weren't
sure.

QUESTION: | think what you're doing is in
effect varying the question, you're saying, look, in the
real world it doesn't happen, they can tell. But if you
assunme the hypothesis that Justice Breyer started wth,
the factual hypothesis that if these are well enough nade
you can't tell the difference, then doesn't it follow that
if you rule out the affirmative defense route for the
governnment, the governnment sinply won't be able to prove
the case in the instances in which real children are being
used.

MR. SIRKIN: 1'mgoing to go back and |I' m not

beggi ng the question, again, if | have, if there is
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virtual murder that |ooks so real on the screen, | don't
go out and charge anyone with nurder.

QUESTION:  Well, we can distinguish attraction
to other fornms of socially damagi ng behavior fromthat
particul ar category of social -- socially damagi ng
behavi or that has for hundreds of years been treated as
obscenity. | don't think there's any risk of the Court
suddenly declaring that excessive violence constituted
obscenity. We know what obscenity is. There have been
| aws against this particularly infectious kind of
solicitation to conduct for centuries. | don't know why
you think we're going to suddenly flop over into
prohi biting the Godfather because that al so portrays
soci al ly undesirabl e conduct.

MR. SIRKIN:. |If you take the logic that's behind
here about people, you're getting at the person who is
m susing the material and there certainly I think is, you
can't even do nedical --

QUESTI ON: Sexual material in a category called
obscenity which has traditionally for hundreds of years
been regul abl e by governnent.

MR. SIRKIN:. But the obscenity here we're making
just because it's a fictional character visually
participating in an activity that | can wite about, we're

now sayi ng you cannot express, that we're saying, we're
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giving it a social status, and | think when we start to do
that then we start to elimnate, we can start elimnating
ot her areas equally.

| further believe that, you know, as |I've
i ndi cated, that the affirmative defense seens to be
i nadequate. It certainly does not cover the individual
possessi on and that individual is in a position where if
he has three imges, if he gets a DVD novie and he takes,
and it has nore than three inages in it, he's now, you
know, can be prosecuted for possession of child
por nography. And, again, with the definition, when you
put it together with the definition of sinmulated.

| think that it is not narromy tailored, it is
overly broad because | think, again, it covers literary
material, it carries certainly for nedical research, one
cannot, there is no bona fide exception here for nedical,
scientific or educational or artistic nerit, it's a
bl anket across the board prohibition. | believe the Court
clearly indicated in Ferber --

QUESTION:  But what if we accept the
governnment's limting construction, the governnent is
urging that we use this, take the congressional finding,
read it into the text of the statute and then it would cut
out all the good things.

MR. SIRKIN: | believe that the Court has
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indicated in the past in Turner Broadcasting and in the

| andmar k comuni cati ons case that it's not for the Court
to be rewiting statutes as they cone out of Congress and
particularly in the area when it deals in areas of First
Amendnent. And | think that the Act, you know, and what
we' re proposing here --

QUESTI ON:  Supposing that -- suppose we could
consult Congress, they would say yeah, preserve as nuch of
this as is constitutional. W wanted to do a whole | ot
but if the constitution only allows us to do a little we'd
rat her have the Court say that than to throw out our
entire product.

MR. SIRKIN. AlIl we're asking is, is the Court
sever out two phrases and that is that Is, is it appears
to be and that it, you know, and where it conveys the
i npression that a mnor is engaged in sexual activity.

QUESTION: Well, in X-Citenent Video we did
sonmet hing not too different fromthis, reading in a
requi rement that wasn't express in the statute.

MR. SIRKIN: You did read in the elenents of
knowi ngly and you have to do that. Basically the
governnment is doing the same thing in this particular
statute because the knowi ngly appears in this statute
exactly as it appeared in the statute that was interpreted

by the Court in X-Citement Video. It says knowingly in
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relation to mailing or to transporting, it doesn't say
know ng as to the know edge of the particular mnority.
QUESTION:  But that's an exanple of a case where
there was a First Anmendnent chal |l enge where we have read
sonething into a statute that we m ght not necessarily
have done.
MR. SIRKIN. The Court has the power to do that.
QUESTION:  And there's precedent for our doing

MR. SIRKIN: Yes, in X-Citenment Video the Court
did do that. But we're urging here that the fact is that
t he Ferber and Osborne were based upon the harmto real
children and we're now limting sonething because of the
message. We are socially making a determ nation here that
this is speech we don't Iike.

QUESTION:  Are you saying that if real children
are not used in the depiction of sinulated sexual activity
that it cannot be barred unless it neets the Mller
st andard?

MR. SIRKIN: Yes. It would nean --

QUESTI ON:  Ei ght year olds, ten year olds,
twel ve year ol ds.

MR. SIRKIN:. They're fictional characters,
because | think they do have a valid use in nedical

r esear ch.
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QUESTI ON:  Suppose you said -- suppose you said
-- suppose | -- 1 don't know how I'd do it, suppose
could draft a statute which had a nedical research
exenpti on.

MR. SIRKIN: It would nmake it narrower.

QUESTION: Wuld it be constitutional?

MR. SIRKIN:. Again, |I'd have to see the whole
statute and, again, | think that it would depend on how it
wor ks and whether it still had the problenms with the
affirmative defense.

QUESTI ON:  Suppose you took -- | just want to
foll ow up on what Justice Kennedy said. Suppose you took
MIller and said where you have clearly mnors we as a
matter of |aw assunme that it's patently of fensive.

MR. SIRKIN: That could be done.

QUESTION: That could be done, you'd still have
t he other two parts.

MR. SIRKIN: Yes, and | think that nost
communities would feel, | think that all conmmunities would
feel that that is patently offensive.

QUESTION: | wonder if MIler would work nore
satisfactorily if you did that in the case of people who
clearly appear to be m nors.

MR. SIRKIN: | believe that it woul d.

QUESTION:  You think it woul d.
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MR. SIRKIN:. Thank you.

CHI EF JUSTI CE REHNQUI ST: Thank you M. Sirkin,
M. Clenment you have one m nute remaining.

REBUTTAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE PETI TI ONERS

MR. CLEMENT: Thank you M. Chief Justice.
Counsel for Respondent notes the 97 percent conviction
figure. Well, that reflects a couple of things. One, it
reflects that the 1996 Act has allowed us to prosecute
cases even where there is a reasonabl e doubt about whether
it is avirtual imge or not. The other thing that the 97
percent conviction rate reflects is that we are not out
there prosecuting people who pick up Traffic at the
Bl ockbuster. It's no accident that the one court that
considered this case in a facial challenge struck the
statute down, but the four courts of appeals that
considered it in an as applied chall enge upheld the
statute.

Those cases give you an illustration of what the
statute is really applied to. The Mento case invol ved
over 100 i mages of prepubescent children. The Acheson
case in the 11th Circuit --

QUESTION: Is there any precedent that we judge
a free speech statute based on the kind of prosecutions

t he governnment has been bringing?
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MR. CLEMENT: There is precedent and the best
one | can think of is Ferber for waiting until as applied
chal l enges to deal with the fringe cases, the tiny
fraction cases. And | think, as in Ferber, if you wait
for those cases to be brought you'll find that they are
not brought in these cases.

Anot her point | think worth enphasizing is that
| don't think given that this statute only covers explicit
sexual conduct that there'll be much medical research
i nvol ved.

CHI EF JUSTI CE REHNQUI ST: Thank you, M.
Clement. The case is submtted.

(Wher eupon, at 10:58 a.m, the case in the

above-entitled matter was submtted.)
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