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1 PROCEEDI NGS

2 (10:02 a.m)
3 CH EF JUSTI CE REHNQU ST: VW' [ | hear argunent
4 nowin No. 00-1089, Toyota Mdtor Manufacturing v. Ela
5 WIIians.

6 M. Roberts.

7 CRAL ARGUMENT CF JOHN G RCBERTS, JR
8 ON BEHALF OF THE PETI TI ONER
9 MR ROBERTS: Thank you, M. Chief Justice, and
10 rmay it please the Court:

11 The Sixth Grcuit below held that the
12 respondent, M. WIlians, was substantially limted in
13 performng nanual tasks and therefore disabled under the
14 Anericans with D sabilities Act because she could not
15 performthe nmanual tasks associated with her assenbly |ine
16 job, specifically gripping a sponge and repetitively
17 wiping down cars with her arns at shoulder level for an
18 extended period of tine.

19 That test for disability status was wong. It
20 was wong because it is inconsistent with the statute
21  which requires a substantial limtation on a nmagjor life
22 activity. Repetitively wiping down cars with arns at
23 shoulder level for an extended period of tineis not a
24 major life activity, and being limted in that activity
25 does not constitute being substantially limted in the
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1 ngjor life activity of perform ng nanual tasks in general.
2 A plaintiff nmust showa substantial limtation
3 in a broad range of manual tasks to neet the statutory
4  standard. The nost that the court of appeals could
5  extrapolate was that M. WIliams was substantially
6 limtedinthe tasks associated with jobs that required
7 gripping tools and repetitive activity wth arns at
8 shoulder level for an extended period of tine. That is a
9 specialized and idiosyncratic limtation. It is not a
10 substantial limtation --
11 QUESTI ON: M. Roberts, can | just ask you at
12 the outset, so you have plenty of tine to comment, there's
13 expert testinony, as | read the briefs, that -- on your
14  opponent's side that she suffers a lack of access to the
15 labor market of from50 to 55 percent of the jobs, both
16 nationwi de and in Kentucky.
17 MR ROBERTS: A nunber of things about that.
18 First, that was not pertinent on the manual tasks inquiry.
19 That was submitted wunder the major life activity of
20 working in an effort to show a substantial linmtation as
21 to working. The district court rejected that limtation.
22 The court of appeals did not reach it.
23 The district court rejected it for a nunber of
24 reasons. First, the 50 to 55 percent was based |argely on
25 the assunption that she -- she could not do nediumduty
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work, but as the evidence showed -- and | would point
particularly to page 24 of Dr. Wikel's deposition -- she
never established that she could do nediumduty work in
the first place and had never done nedi umduty work. And
what Dr. Wikel said is, if you take out that loss -- in
other words, the loss of elimnating nedium duty work --
her loss of jobs goes down to 10 to 15 percent, which
woul d not be sufficient to showa substantial linitation
i n wor ki ng.

The district court also said that that evidence
was not geographically specific enough. It was based on
national figures and it was not narronwed down to the
particular job mnmarket, so that the -- the evidence was
properly rejected by the district court and never reached
by the court of appeals because it was subnmitted on the
working life activity and not the nanual tasks.

QUESTI ON: Wien you say it was rejected by the
district court, you don't mean it was inadm ssible. You
mean it was given no weight by the district court.

MR ROBERTS: The district court considered it
and said it was not probative of what it purported to
show, a loss of access to the job narket. She failed to
-- to nmeet the test for working because she didn't show an
exclusion froma class of jobs. Al she showed was that

sone assenbly line jobs were closed to her. That was the
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nmai n reason

The other reason was because the evidence that
she showed wasn't probative of what it purported to show,
again an issue that the court of appeals did not reach

What the court of appeals erred in doing was
artificially narrowing the nanual tasks inquiry. It said
quite clearly it was adopting a class-based anal ysis.
W're only going to look at the manual tasks associated
with your job

QUESTI ON\: M. Roberts, in the sane vein as
Justice  Stevens' question, how does the worker's
conpensation notion of disability fit in? As | understand
it, she was assessed as having a 20 percent -- what was it
-- partial disability for worker's conpensati on purposes.
So, that's another statutory schene -- uses the sanme

concept, disability.

MR ROBERTS: But -- but pursuant to very
different st andar ds. And there are two worker's
conpensati on proceedi ngs. The first one, before she was

rotated into this newjob, was the 20 percent that Your
Honor referred to. The second one, she sought worker's
conpensation also after this one, and that was denied in
-- in a denial affirned by the Kentucky Suprene Court.

But there are different standards. Vorker' s

conpensation is looking to very different things than --
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than the Arericans with Dsabilities Act. And under the
Anericans with Disabilities Act, you have to show a
substantial limtation on a nmajor life activity. That's

not the standard --

QUESTI ON: Vell, why wouldn't 20 percent
limtation -- 20 percent occupational inpairnent be a
substantial limtation?

MR RCBERTS: vell, first of all, it may be

pertinent if the standards were the sane, but only under
the working category. The worker's conpensation systemis
looking to inpact on work. The court of appeals analysis
was under the perform ng manual tasks category. But
again --

QUESTION. Wy did the court of appeals avoid
addressi ng the work approach? Ws it because it thought
this Court had rejected that?

MR ROBERTS: Vell, a couple of reasons. My
brother, the respondent’'s counsel, represented to the
Sixth Crcuit that the strongest claim was under
performing manual tasks and not under working, and a
recent Sixth Grcuit precedent, the MKay case, | think
made it quite clear that she would not qualify as
substantially limted in the mjor life activity of
wor Ki ng.

QUESTION:  Should we address that, or because it

Page 7
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1 was not addressed bel ow, |eave that al one?

2 MR ROBERTS: Vell, | think the nore typical
3 approach would be not to address the major life activity
4 of working since it was not addressed below except to
5 this extent. The major problem with what the Sixth
6 CGrcuit did in looking only at the manual tasks associat ed
7 with working replicates, wunder that category, all of the
8 problems that this Court has noted or the concerns,
9 rather, that this Court has noted with respect to the
10 major life activity of working. The test is circular

11 QUESTI ON: In-- inlooking at a substantia
12 linmtation, do we focus on the things that the person
13 cannot do or the things they still can do or both? Wat
14 do we do?

15 MR ROBERTS: Certainly with respect to manua
16 tasks, you have to |l ook at both because it's not enough,
17 obviously, to say there's one particular nmanual task that
18 | can't do. That woul dn't show a substantial limtation
19 and that particular manual task is probably not going to
20 be a mpjor life activity. So, you have to look at the
21  broad range.
22 And that is what the courts of appeals have
23  done. They' ve taken a list of everyday manual tasks that
24  we all perform and said, well, where does the plaintiff
25 fall in this -- inthis -- against this list of everyday
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tasks? The Sixth Grcuit did not do that. They | ooked
just at the work-related activities.

When you do that, the record is quite clear that
Ms. WIlians can do a broad range of manual tasks. Wth
respect to personal hygiene, she can brush her teeth, wash
her face, bathe. Wth respect to everyday activities
around the house, the record shows she nakes breakfast,
can cook, laundry, pick up and organi ze around the house.
And, of course, what the district court, in particular
found nost conpelling, she can do assenbly line work at
the Toyota pl ant.

QUESTION. M. Roberts, nay | just stop you on
sonet hing you just said? | thought the Sixth Grcuit said
in its opinion that it had considered * recreation
househol d chores, living generally, as well as the work-
rel ated inpairnents.

MR ROBERTS: A very inportant sentence that |
think has to be read carefully. In the first place, it
doesn't say that we've | ooked at the record and consi dered
those. It was a generic assunption. The assunption is,
well, if she can't do this assenbly line work, that nust
affect other areas, recreation and househol d chores.

A generic assunption like that is wong, first,
because the ADA specifies you have to look at the

i ndi vi dual inpacts; second, because the inpairnents we're

Page 9

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




Page 10

1 talking about, nyotendinitis and that sort of thing,

2 affect different people in wdely different ways. You

3 can't assume, just because sonmeone cannot do the

4 repetitive work for an extended period of time, that

5 that's going to have an effect. O course --

6 QUESTION:  You can assune that, though, in sone

7 cases, couldn't you? | nean, you're not -- if -- suppose

8 a person says | cannot be a watchnaker and the reason he

9 can't is he's blind. That woul d be the end of the case,

10 wouldn't it? | mean, it would be clear he's disabled.

11 MR ROBERTS: Certainly.

12 QUESTI ON: Even though he only nmentioned

13  wat chmaki ng.

14 MR ROBERTS:. Certainly.

15 QUESTION. Al right. So, why can't this wonman

16 here say | cannot lift nore than 20 pounds ever, | cannot

17 l[ift nore than 10 pounds frequently? I cannot perform

18 repetitive notions with both hands over an extended peri od

19 of time, and I cannot work with ny hands above ny head.

20 Now, that's the problem Now, in addition, that -- 1"l

21 tell you that makes nme too -- it makes it hard for nme to

22 find a job.

23 MR ROBERTS: Well --

24 QUESTI ON: But it's -- it's really the

25 disability that we're focusing on, and in the
Alderson Reporting Company
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ci rcunst ances soneone |ike that would be able not only not
to performthe job but also not to do the things that the
judge said below, a reasonable inference from the nature
of the disability.

MR ROBERTS: First, because that type of an
inference is contradicted by the record. She says | can
do other assenbly line work, including work that involves
manual tasks. The record shows she can take care of
per sonal hygi ene. She can do chores around the house.
The inference would be -- it's contradicted by the record.

Second, the type of manual task that you're
looking at -- the problemis no one suggests that she
can't use a sponge and wi pe down the side of a car. The
problemis wth the repetitive aspect of it, ‘doing it for
an extended period of tine. The only setting in which
sonmeone woul d have to do that is in an assenbly |ine job,
and therefore, if anything, the -- the disability should
be analyzed under the nmajor |life activity of working, if
that is a najor life activity.

QUESTION Wy -- that's what | -- ny -- unti
you said the last part, ny thought was, well, we need a
trial on this.

MR ROBERTS: Onh, no.

QUESTION:  How serious is this disability? Wat

does it disqualify her fromdoing? But do we have to go

Page 11
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1 on to categorize between whether it's working, gardening,
2 what is anmgjor life activity? I mean, isn't it just is
3 this person hurt badly enough that there are an awful | ot
4 of things that she can't do?

5 MR ROBERTS: No, no. The statute sets forth a

6 standard, substantial linitation on a major life activity.

7 Therefore, the way the cases have been tried, you identify

8 amjor life activity.

9 QUESTION.  That's the part that's bothering ne
10 You're absolutely right. And what | wonder is whether
11 this statute intends the courts to be so rigid as to say,
12 well, you've got to get into an argument about whether
13 it's working, gardening, this or that or the other thing,
14 or to use a nore broad, general judgnent, is‘this person
15 incapable of doing a lot of things that people do in life.
16 MR ROBERTS: Vell, first of all, wth respect
17 to working, it is inportant I think to identify what najor
18 life activity you' re tal king about because as the EECC has
19 recognized in its regulations, as this Court has
20 indicated, there are all sorts of problens when you say
21 working is anmgjor life activity. The problens are,
22 first, that it's conpletely circular. The -- the need for
23 an accommodati on establishes the entitlenent to it if your
24 life activity is working. That's not how the statute
25 shoul d work. It should work by identifying a disability
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1 and then seeing if it can be acconmodat ed.

2 Wrking is also unusual in the sense that it is
3 not the individual's physical characteristics or condition
4 that are primarily significant in deciding whether there's
5 adisability, but the denands of the job. That's unlike
6 the other major life activities that Congress was talking
7 about, seeing, hearing, breathing, wal king. Wrking -- it
8 suddenly beconmes not only circular, but it |ooks |like
9 you're talking nore about the job than the individual
10 That's why | do think it is inportant to -- to
11 drawa distinction, and what the court of appeals did, of
12 course, was look at manual tasks but then say only the
13 nanual tasks associated with work.

14 And with respect again to the record, the record
15 shows that M. WIllianms can do a broad range of nanua
16 tasks. Wien you conpare the approach here to the approach
17 of the other courts of appeals, the Eleventh CQrcuit in
18 cases that we've discussed in our brief, Chanda and
19 Hllburn, or the Fifth Grcuit in Dutcher. This doesn't
20 come cl ose. She can do a broad range of manua
21 activities. Yes --

22 QUESTI ON\: Vell, M. Roberts, can | just
23 interrupt again? | -- you've explained by the 50 percent
24 figureis -- is wong. But assune for the nonent that
25 there were -- she was disabled from performng 50 percent
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1 of the job opportunities available in the State, and in
2 addition, there were a random nunber of additional things
3 like playing tennis and playing the piano and so forth
4 that she could not do. Wuld it still not be -- would it
5 be inpernmissible to analyze this as the disability being
6 inability to use the hands |like nost people can and the
7 nmajor part of the evidence relates to work, but then there
8 are these other things she also cannot do? Does she have
9 to have the other things -- you have to separate them
10 Can't you |l ook at the two together?

11 MR ROBERTS: Yes, you can, and -- and certainly
12 in a manual tasks case, you can subnit evidence and say,
13 here's an exanple of manual tasks that | can't perform
14 the ones that are required at work. There's nothing w ong
15 with that.

16 The problemis in artificially limting it to it
17 and looking only at the manual tasks associated w th work.
18 That's not enough. But yes, it certainly could be part of
19 her case that | can't do this job at work. But there has
20 to be nore because otherwise she hasn't shown a
21 substantial linmtation on the major life activity of
22  perfornm ng manual tasks.
23 QUESTI ON: Isit --1is it your viewthat by
24  including the non-work inpairment that she has, you sort
25 of increase the wuniverse of things she has to -- vyou
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conpare it to, and therefore, there's a snaller percentage
of an inmpairnent, and therefore, it's not substantial ?

MR ROBERTS: If the claimis I'mlimted in
manual tasks, you do have to look, and this is what all
the other courts of appeals have done, the broad range of
manual tasks. I1t's not enough, obviously, at one extreme
if there's a peculiar task that you can't do, but you can
do everything el se.

QUESTION:  What you're objecting to particularly
I suppose is the sentence of the court's opinion which
says the fact that WIlians can perform a range of
isolated, non-repetitive nmanual tasks perforned over a
short period of tine, such as tending to her persona
hygi ene or carrying out personal or househol d ‘chores, does
not af f ect a determnation that her i mpai r nent
substantially limts her ability to performthe range of
manual tasks associated with an assenbly line job.

MR ROBERTS: That's right.

QUESTI ON\: In other words, it made that
criterion of whether she's -- she's substantially Iimted.

MR ROBERTS: That's wong. |In that sentence
the court of appeals said, okay, you can do a Ilot of
things, but you can't do the assenbly line job, and not
being able to do the assenbly line job is enough for us.

And that was what was wong with the court of appeals --
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Page 16
QUESTI ON: So, the nub of it is the -- the

limtation to considering one job; i.e., an assenbly line
j ob.

MR ROBERTS. Wth respect to working --

QUESTI ON\: That if -- if there was one
overriding sin, that was it, wasn't it? | nstead of
considering a range of jobs -- I'msorry -- a class of
jobs --

MR ROBERTS: If -- if they're going to | ook at

it under nanual tasks, you' ve got to look at all manua
t asks.

QUESTI O\ Yes.

MR ROBERTS: If youre going to look at it
under working, you ve got to look at either '‘a class or a
broad range of jobs.

QUESTION | was going to say if you're doing it
under -- under the major life activity of manual tasks,
you woul dn't just | ook at jobs.

MR ROBERTS: Not just jobs. It has to be the
broad range. And typically what the courts have done --

QUESTI ON\: Yes, but it -- 1 didn't nean to
interrupt you. | was going to say, but if -- assune they
start out, our category is going to be manual tasks, and
they had come up with 100 jobs in which she could not

per form manual tasks, would that not have satisfied the --
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the required inquiry under -- under manual tasks?
MR ROBERTS: I would still need to know what
about everyday activities. Maybe the jobs involved

speci ali zed, idiosyncratic manual tasks. Can she --
QUESTI ON: Yes, but at this point, aren't we
getting sort of academic about it? |If sonebody -- let's

assune the category is manual tasks, but they identify 100

jobs which she -- | nean, a great range of things that she
can't do. Isn't it alittle unrealistic to say, well, she
mght be able to vacuumthe floor at hone? | mean, at

that point, you ve nmade a pretty good prinma facie case,
haven't you?

MR ROBERTS: The -- the evidence then would
probably not be that she can take care-: of herself
generally. She can cook. She can do laundry. She can --
as the evidence is in this case.

QUESTI ON: No. But the question that he's --
what if the evidence did show she could do all these
t hi ngs?

MR RCBERTS: Then it would seemto me to be
properly analyzed as a working case. That's where her
problem is, according to the -- this unusual record we've
hypot hesi zed, only a problemat work. Then look at it as
a wor ki ng case. If it's a manual task case, you have to

| ook at the broad range of manual tasks.
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I'd like to reserve the renai nder of ny tine.

QUESTION:  Very well, M. Roberts

Ms. McDowel |, we'll hear fromyou

CRAL ARGUMENT OF BARBARA B. McDOWELL
ON BEHALF OF THE UNI TED STATES

M5. McDOWNELL: Thank you, M. Chief Justice, and
may it please the Court:

W agree that the Sixth Crcuit applied an
incorrect test in determning whether a person is
substantially limted in the mjor life activity of
perform ng nmanual tasks.

The <correct test asks whether a person is
significantly restricted relative to the average person in

performng those basic manual tasks that are central to

everyday life, tasks such as grasping objects,
mani pul ati ng objects, hol ding objects. That inquiry is
indicated by the statutory focus on substantial limts and

major life activities.

The Sixth Grcuit's approach, which focuses only
on a plaintiff's ability to performparticular mnua
tasks required by a specific job, seens to us both over-
i ncl usi ve and under -i ncl usi ve.

First, the Sixth Grcuit's approach woul d extend
the protections of the act to persons who are

substantially limted only in performng a particular job,
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1 not in everyday life and not in performng a range of jobs
2 or aclass of jobs. That approach would wunderm ne the
3 established test for establishing a substantial limtation
4 based on the major life activity of working. That test,
5 as the Court recognized in Sutton, requires the plaintiff
6 to show that she's substantially limted in a class or a
7 range of jobs.

8 QUESTION M. MDowell, | didn't think that the
9 Sixth CGrcuit had said we're |looking only at one job.

10 thought they were | ooking at assenbly line work as a broad
11 category of jobs.

12 V5.  McDOWELL: No, we don't think so, Your
13  Honor. And | would refer you to page 4a of the petition
14  appendi x where the court is engaging its analysis. It
15 refers to certain types of nanual assenbly line jobs that
16 require the gripping of tools and repetitive work with
17 hands and arns extended out or above shoul der |evel for
18 extended periods of tine. So, it appears that the Sixth
19 drcuit was focusing on a particular category of assenbly
20 line jobs and not assenbly line jobs generally.
21 QUESTION:  Types. It uses the plural. So, it
22 wasn't just talking about a particular job, which is what
23 | thought you reduced this to, and | think that is not
24 quite a fair characterization of what the court said.
25 V5. McDOWELL: That may be correct, Justice
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Page 20
G nsburg. It may be that the Sixth Grcuit was thinking

about categories of jobs that would require these
particular limts. There is no indication in the record,
t hough, of how many other assenbly line jobs there are
that would -- the plaintiff would be disqualified from
per f or m ng.

QUESTI ON: It refers to painting, plunbing, and
roofing, et cetera.

M5. McDOWELL: That's correct. And that appears
to be an assunption by the court of appeals. There does
not appear, at least fromour exam nation of what record
has been presented to this Court, any specific discussion
of building trades, plunbing, roofing, et ceterain the
record.

QUESTI ON: | suppose it's perfectly obvious a
person who can't raise their hands above heart |evel
couldn't paint the ceiling at |east.

VS, McDOWNELL: That may well be correct, Your
Honor. The analysis, if one --

QUESTI ON: She'd have to paint floors
presumably. R ght?

(Laughter.)

QUESTION:  And nost painters are not linited to
just painting floors, | don't think.

M5. McDOWNELL: That's correct.
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And if one is focusing on limtations in work
the correct analysis is whether a plaintiff is
disqualified from a class of jobs, jobs that require
simlar training, abilities, skills, et cetera, or a range
of jobs, jobs that do not necessarily require the same
skills and training, but jobs that the plaintiff could
perform

W have no position at this point whether the
plaintiff in this case could or couldn't denonstrate that
she is substantially disabled under the working test the
court --

QUESTION:  Under the working test, do you just

| ook at the whole scope of jobs, or isn't it just limted

to jobs that this personis -- has sone ‘denonstrated
capacity for or interest in? | rmean, you know, what if |

can't be a -- you know, ajet pilot? You know, |'m
disabled frombeing a jet pilot. | have no interest in
being a jet pilot. M/ other abilities would not -- would
not enable nme to be a jet pilot anyway. Is -- is that

irrelevant to the -- to working inquiry?

V5. McDOWELL: No, it's not irrelevant, Justice
Scal i a. The analysis focuses on those jobs that the
plaintiff, without her inpairnent, would have the skills
and ability to perform

QUESTI ON: Ri ght. And had she been a roofer
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1 before?

2 M5. McDOAELL: No, Your Honor.

3 QUESTION. | didn't think so.

4 QUESTI ON: Under the Longshore Harbor Wrkers

5 and Conpensation Act, the courts routinely look at what

6 jobs are in the community that this person is eligible for

7 after they've suffered an injury. |s that about the sane

8 approach that we should use in this case -- in these kinds

9 of cases --

10 M5, McDOAELL: I"'mnot entirely famliar wth

11 the statutory --

12 QUESTION:  -- when we're |ooking at the -- when

13 we're looking at the enpl oynent aspect?

14 V5. McDOWELL: Yes. I'mnot entirely famliar

15 with the specific statutory schene you're referring to,

16 but it nay be sinlar to that under the Social Security

17 Act which l|ooks at whether sonebody can perform any

18 gainful activity in the national econony, and the

19 Dsabilities Act doesn't require that broad a standard.

20 It looks at --in a nore limted way at whether a

21 plaintiff is substantially linited in perforning jobs.

22 There still may be jobs that she can perform The

23 question is whether there is a substantial |limtation that

24  would disqualify her froma --

25 QUESTI ON: Ms. MDowell, in looking at the
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1 manual task approach, how -- how is the fact finder
2 supposed to decide which manual tasks are sufficiently
3 inportant to constitute a substantial Ilimtation? How do
4 you weigh that? How do we decide it? Is there any
5 guidance on that?
6 V5. McDOWELL: The courts of appeals thus far
7 have | ooked at -- aside fromthe Sixth Grcuit, of course,
8 have looked to those manual tasks that are basic to
9 everyday life. W would say, perhaps in sone di sagreenent
10 with Toyota, that it's not necessary to be substantially
11 inpaired in a broad range of nmanual tasks. There nmay be
12 certain nmanual tasks that are particularly inmportant to
13 everyday life, such as the ability to grasp a pen or
14 pencil and wite, that in thenselves may be sufficient to
15 constitute a -- a substantial limtation on the major life
16 activity.
17 QESTION  On -- on a question |ike substanti al
18 certainly you would get to a jury question at sone point,
19 wouldn't you?
20 V5. McDOWELL: Ch, certainly it would becone a
21 jury question in many cases.
22 QUESTION:  Conceptually it seens to work better
23  your -- your way. You say life activity is just like
24 lifting or breathing, and the issue turns on what's
25 substantial. Wit do we do about the EECC regs that seem
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to enbody what you would call a conceptual confusion?
They tal k about working being a substantial life activity,
that working shouldn't be there. It should be evidentiary
of whether the -- of whether the inpairment of being able
tolift your hands is substantial, and if you can't hold
half the jobs, that's fairly good evidence. And if you --
you know, whether it's enough or not, | don't know.

But what do we do about the EECC regs that don't
seemto take the sinple conceptual way you're advocating?

M5,  MDOWELL: The EECC regs that vyou're
referring to discuss the major life activity of working.

QUESTION:  Yes, that wecks it.

M5.  McDOWELL: The regs also recognize that

performng manual tasks is a separate major life activity.

QUESTI ON: I know. | know, but they're taking
the wong -- they're taking the wong approach in your
view So, whereas | find your view rmuch sinpler -- and

agree with you, it isn't any harsher or nore | enient, just
sinpler. Wat do we do about the fact that the agency in
charge seens not to have taken that route?

M5.  McDONELL: I believe this route is
consistent with what the agency has said, specifically
that one shoul d consider working as a major life activity
only if a plaintiff cannot satisfy any of the other najor

life activities, including perform ng nmanual tasks.
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QUESTI ON: May | ask you one question? Is it
relevant that she may not be able to performa | ot of jobs
she never performed? For exanple, is it relevant that she
couldn't be a roofer, for exanple?

V5. McDOWELL: It may or may not, and |'m not
sure that we have a position on that at this point,
Justice Stevens. It my, in fact, be the defendant's
burden to cone forward with evidence that a plaintiff
couldn't perform for exanple, in this case nmedium duty
work. The mere fact that she hadn't done it --

QUESTION: But you don't -- you don't suggest we
just look at her enploynent history and that's the only
possible thing we look at in determning whether her
working ability has been inpaired.

V5. McDOWELL: No, | don't think you look only
at the plaintiff's working history.

QUESTION It would be relevant then that she
couldn't be a roofer, electrician, or a painter or a |ot
of other things.

M5. MCDOWELL: It nay well be rel evant. There
may al so be countervailing evidence that she had other
lack of skills and so on that would prevent her from
perform ng those particular jobs.

I'd also like to note that the Sixth Grcuit's

approach not only is over-inclusive in sonme respects, but
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it's al so under-inclusive in sone respects. It would seem
to preclude a plaintiff from establishing a disability in
the performance of manual tasks based on nmanual tasks
perforned outside the work place. In many cases, a
plaintiff may be capabl e of perform ng nmanual tasks in the
work place, when the work place does not i mpose
particularly demanding obligations in that regard, but
still may be limted outside the work place.

QUESTION.  To what extent do we take account of
the particular individual? For exanple, for someone who
is making a high incone as a corporate executive, it
woul dn't matter that she couldn't vacuumthe rug because
she has paid someone else to do that for many years. So,
to what extent do we -- are we thinking of a generalized
person to what extent the particular individual who is
claimng to be disabl ed?

M5. McDOANELL: May | answer, Your Honor?

QUESTI ON: Yes.

M5. M DOWELL: In focusing on a major life
activity of nmanual tasks, we woul d suggest |ooking at the
general i zed person. Wth respect to working, it's a
somewhat nore tailored anal ysis.

QUESTION:  Thank you. Thank you, M. MDowel |

M. Rosenbaum we'll hear fromyou

ORAL ARGUVENT OF RCBERT L. ROSENBAUM
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Page 27
ON BEHALF OF THE RESPONDENT

MR RCSENBAUM M. Chief Justice, and may it
pl ease the Court:

This case is not about the inability to perform
a single job. The Sixth Grcuit did not rest its opinion
upon a finding that M. WIIliams was only unable to
performone solitary job. Wile | believe that there are
i nconsistencies in the Sixth Grcuit opinion which cannot
be reconciled and while | disagree with part of the |ega
anal ysis for reasons other than the reasons advanced by
petitioner, it's not a single job case.

The Sixth Grcuit stated at 6a of the opinion of
the appendix to the petition, here the inpairnents of
linbs are sufficiently severe to be like deforned |Iinbs,
and such activities affect manual tasks associated with
working, as well as manual tasks associated wth
recreation, household chores, and living generally.

QUESTION: M. Rosenbaum so far as the question

presented here is, you would defend the Sixth Grcuit's

opi ni on?

MR ROSENBAUM | defend the result, M. Chief
Justi ce.

QUESTION:  But not the reasoni ng?

MR ROSENBAUM Not in its entirety, but part of
it | do.
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1 QUESTION. Wl l, where do you di sagree?

2 MR ROSENBAUM | disagree when the Sixth

3 drcuit says that after you determne an individual is

4 substantially limted, you nust go farther and that

5 individual must showthat their Ilimtation affects their

6 work. And | think that that is the additional requirenent

7 that the Sixth Grcuit would place on defining substanti al

8 limtation. | think it's, at best, superfluous and, at

9 worst, nakes every disability a working disability.

10 But the Sixth Grcuit -- | nust defend them to

11 sone extent. They quoted the correct statute.

12 QUESTI ON: Vell, they ruled for vyour client.

13  Yes.

14 (Laughter.)

15 MR ROSENBAUM Vell, then | -- yes, sir, and |

16 appreciated that.

17 (Laughter.)

18 MR ROSENBAUM At -- at 3a of the appendi x,

19 they cite the correct statutory |anguage. They enphasize

20 that the inpairnent nust substantially limt. They know

21 what the lawis. They specifically refer to this Court's

22 opinion in Sutton and says you can't prove a disability

23 based upon a failure to do one particular job.

24 QUESTI ON: Vll, do you think a-- a fair

25 reading of the opinion in the -- at the end of the
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1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 29

carryover paragraph at 4a, it says, it would appear,
neverthel ess, from the language of the act, the EECC s
interpretation of the Suprenme Court analysis in Sutton,
that in order to be disabled, the plaintiff nust show that
her manual disability involves a class of manual
activities affecting the ability to performtasks at work.
You want us to read that as saying to performtasks at a
class of work activities, at a broad range of work
activities.

MR RCSENBAUM  Your Honor --

QUESTION | -- | think --

MR RCSENBAUM  ['msorry.

QUESTION:.  -- you want us to interpret it that
way and that we have to interpret it that way in order to
save it, don't we?

MR ROSENBAUM Your Honor, I would say that

that sentence --

QUESTION:  -- cone close to saving it.
MR ROSENBAUM -- that sentence has no place in
the analysis at all. That's what's superfluous about the

Sixth Grcuit analysis.

QUESTI ON\: Ckay. So, I'lIl x that out of the
opi ni on then.

MR ROSENBAUM  That's correct.

(Laughter.)
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1 QUESTI ON\: I though that was the heart of the
2 opinion.

3 MR ROCSENBAUM  Well, it is not, Your Honor.

4 QUESTION: It's x'ed out now.

5 (Laughter.)

6 MR ROSENBAUM The -- the Sixth Cdrcuit found
7 that she has the inpairnent, nyotendinitis, nyofacial
8 pain, carpal tunnel syndrone. They found that she
9 identified the major life activity of working -- excuse ne
10 -- of nmanual tasks. And then they found that she was
11 substantially limted in perfornming the mjor Ilife
12 activity of manual tasks because of the uncontroverted,
13 uncontradicted evidence as to how this affected her life.
14 And they shoul d have stopped there. * It was when
15 they went on, apparently out of sone kind of concern about
16 Sutton, that | think they lost their way, and | think that
17 this concept of class probably only fits into an analysis
18 of the major life activity of working.

19 If you look at the regulations involving this
20 which are in the petitioner's brief on the merits at 19a,
21  subparagraph nunber 2, it says with respect to the major
22 life activity of working, substantially linits nmeans
23 significantly restricted in the ability to performeither
24 a class of jobs or a broad range of jobs. | woul d suggest
25 toyou this only has to do with working. It doesn't have
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1 todowith nanual tasks. Manual tasks is at the top of
2 page 19a.

3 And really, in fornulating what the correct
4 analysis of substantial limtation under the ADAis, |
5 think the question is obvious. It is spelled out in the
6 regulation. No party to this proceeding challenges the
7 regulations, says that the Equal Enploynent Qpportunity
8 Commission didn't have authority to pronulgate the
9 regul ations. Everyone agrees that the regulations are
10 wvalid, and in past cases in -- in that circunstance, this
11 Court has been willing to accept those regulations as
12 wvalid.

13 And the regulations say what substantially
14 linited neans. It means that they are significantly
15 restricted as to the condition, manner, or duration -- or
16 -- that is disjunctive, not conjunctive -- under which an
17 individual can performa particular najor life activity as
18 conpared to the condition, manner, or duration under which
19 the average person in the general population can
20 perform--
21 QUESTI ON: Yes, a particular najor life
22 activity, not a single nmagjor -- not a single manual task
23 and not a limted nunber of manual tasks. But it is
24 disjunctive, either the duration or the -- the severity,
25 whatever. But of the major life activity. So, you're
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1 talking about a person who cannot performfor a |ong
2 duration substantial -- substantially can't perform manua
3 tasks. And -- and the evidence here didn't support that
4 except for -- except for certain manual tasks done for a
5 long period above shoul der |evel

6 MR ROSENBAUM  Your Honor, | would respectfully
7 differ with you. | think the record is to the contrary.
8 | would point out to you the restrictions found in the
9 joint appendix at, | think, page 45. These restrictions
10 were permanent in nature. They existed since May of 1992.
11 Justice Breyer referred to thema nonment ago. | don't
12 want to be unduly repetitive about this, but it said that
13 she cannot repetitively flex or extend her wists, flex or
14 extend her el bows. She can't use her arns. She can't use
15 her shoulders repetitively. She can't pick up nore than
16 20 pounds ever. She can only regularly pick up 10 pounds,
17 and she can't use vibratory or pneunatic type tools. And
18 a vibratory -- or appliance, | presune -- a vibratory
19 appliance would be a vacuumcleaner, a hair drier, a hand
20 mxer.
21 It's not that she wants to nmaintain that on each
22 individual thing such as gardening, getting dressed,
23 playing with her children, picking up a grandchild who
24  weighs -- weighs nore than 20 -- 20 pounds, that she has
25 got to prove she's substantially limted as to all of
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1 that, it's that she has the generic overall Ilimtation
2 which manifests itself in these specific exanples. And
3  when --
4 QUESTION. So, that's -- that's what 1'd like to
5 know howto deal with exactly. M inpression, which may
6 be yours, is that the sinplest thing to say is the words,
7 nmajor life activity, refer really to the nature of the
8 disability. For exanple, use of hands. A person who has
9 torticollis, for exanple, would be restricted in noving
10 his neck, and that interferes with 1lots of things. But
11 you don't necessarily have to pin down one. You say it
12 interferes with dealing with other people. It interferes
13 with working around the house. It interferes wth holding
14 ajob. It interferes with all of them
15 Then the issue becormes whether it's substantial.
16 And all of these work-related things that you're talking
17 to are evidentiary in respect to the question of
18 substantiality. Is that the right framework? And if so,
19 how do we get there?
20 MR RCSENBAUM | think we are there.
21 QUESTION. W are there. ood.
22 Vel |, what about -- so, then | saw the EECC reg,
23  which talks about the najor -- the major life activity of
24 working, and that would be a category m stake because it
25 isn't -- thereisn't amjor life activity of working.
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Wiat happens at work is evidentiary of whether the
restriction on moving your hands is a substanti al
restriction.

MR ROSENBAUM I would submit it's a question
of substantiality always, that you' re correct in stating
that the degree of inpairnent and the definition of the
major life activity are inevitably 1linked together in the
analysis. But what this Court | hope will dois to give
guidance and clarification as to how substantial the
l[imtation has to be before it is a substantial limtation
under the Anericans with Disabilities Act, that this Court
will view the regulations, which are uncontroverted,
uncontradi cted, not questioned, and will say that this, at
least in this case certainly, is the standard of how
substantial it is.

QUESTI ON\: Do you think we should say that
working is a major life activity?

MR ROSENBAUM It is ny opinion that working is
amjor life activity. It is a major life activity which
is separate from perform ng manual tasks, and we are in
agreenent in this case that, as regards the separate life
activity -- major life activity of perfornming manua
tasks, we can consi der how t hat affects work.

QUESTI ON\: It's a little hardto think of a

disability that affects a broad range of enploynent tasks
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that doesn't affect other areas of life.

MR ROSENBAUM Wl |, of course.

QESTION. | -- | can't -- and as Justice Breyer
said, these are evidentiary matters that go to a |arger
poi nt .

MR ROSENBAUM Wl |, that's why Ms. WIllians --

QUESTION:  But the statute does tal k about najor
life activity.

MR ROSENBAUM That's why this -- Ms. WIIlians'
case is a strong case.

QUESTION  But the Sixth Grcuit did not rely on
working being a najor life activity.

MR ROSENBAUM They never got there because
they had already found Ms. Wllians to be di'sabled as a
matter of law and hence it was unnecessary to find her
di sabl ed.

QUESTI ON: As a-- as a mtter of law, M.
Rosenbaum no, they did not say sinply that sunmmary
judgrment shoul d not have been granted for Toyota, but that
summary judgnent should be granted for Ms. WIIians?

MR ROSENBAUM It is ny belief that that's what
the opinion says, and | --

QUESTI O\ Vell, but -- but now surely we
shouldn't have to tal k about beliefs as to what an opinion

sai d.
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1 MR RCSENBAUM | -- |1 have to give a caveat
2 about ny remarks, which is that there are inconsistencies
3 in this opinion. I know that on the first page of the
4 opinion the court enunciates the summary judgnent standard
5 and says, we're here to deternine whether or not the
6 summary judgrment against Ms. WIlianms was appropriate,
7 giving Ms. Wllians the benefit of the inferences. But at
8 the end of the opinion, they say, because we have found
9 her ADA disabled as a nmatter of law, we renand solely to
10 determne  whether the requested accommodation was
11 reasonabl e or whether the enpl oyer had sone ot her defense.
12 | can't reconcile it.

13 QUESTI ON\: That's one -- that's one of the
14  inconsi stencies.

15 MR RCSENBAUM  Yes, Your Honor, that is one of
16 the inconsistencies.

17 And there's -- and | also disagree wth the
18 legal analysis. They didn't make the mstake that the
19 petitioner says they nade. The m stake they net -- they
20 nade was by going that extra step, after finding her
21 substantially disabled, and said you' ve got to relate that
22 particularly to her work, and | don't think that that's
23 the law, nor do | think it should be the | aw.
24 QUESTI ON: The trouble, of <course, is --is
25 defining what substantially disabled neans. Unl i ke
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1 enploynent conpensation laws, this statute was not
2 intended to require accommobdati on for everybody who is in
3 fact disabled in -- in one way or another. | nean, lost a
4  thunb, you know, lost -- lost an arm whatever

5 You know, in our earlier opinions in this area
6 we have -- we have referred to the fact that -- that
7 Congress clearly did not think that half of the popul ation
8 would be covered by -- by this. It was addressing what it
9 thought was a limted class of people, the handi capped, a
10 Jlimted class of people against whomthere had been
11 traditional -- what should | say -- feelings of -- of
12  disfavor.

13 And now, do you think that -- that given that
14 linted notion of the handicapped and what it neant by
15 substantial Ilimtation of a mjor life activity, it's
16 sufficient to -- torefer to sinply what you referred to
17 in the appendi x, the statenent of Dr. Kl einert, which says
18 she cannot lift 20 pounds -- she can only lift 20 pounds
19 nmeaxinmumand no frequent lifting or carrying of objects
20 weighing up to 10 pounds? She cannot make constant,
21 repetitive use of flexion/extension of wist/elbow.
22 Constant. She can do it, but not constantly. No overhead
23  work and no use of vibratory or pneumatic tools. Those
24 are the only things that he -- now, do you think that's
25 enough to bring her wthinthe -- the category of the
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handi capped that this piece of |egislation was addressi ng?
And that's really the question here.

MR ROSENBAUM It was several questions, Your

Honor .

(Laughter.)

MR RCSENBAUM The -- first of all, the
evidence in this case that you recited | think is

sufficient to bring her within the coverage of the act.
Secondly, there is nore evidence in the record
that supports M. WIlianms' position than what you
referred to, and | can go intoit in detail if you would
care for me to.
QUESTION: | only used that because that's what

you referred to.

MR RCSENBAUM | can't -- | have limted tine,
and -- and | can tell you that this is not sinply a sore
wist case. Ms. WIllians was diagnosed by a board

certified orthopedi c surgeon. She had nuscul ar spasns and
knotting which were pal pable. Those were injected wth
medi cations, with trigger point injections. There was an
MR of her shoul der showing inflammation and
peritendinitis. There is uncontradicted testinony that
she has troubl e dressing. She has -- does do houseworKk.
She has pain when she vacuuns. Gardening has been pretty

much abandoned.
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1 QUESTI ON\: Vll, nowshe did get workman's
2 conpensation benefits presumably.

3 MR ROSENBAUM As a result of the initial event
4 where she initially --

5 QUESTI ON\: Does -- does the existence of
6 workman's conpensation schemes help us in giving nmeaning
7 to substantial limtation [|anguage under the Disabilities
8 Act? | nean, it wasn't intended to replace worknman's conp
9 schenes, and sonebody who gets a bad back or a tendinitis
10 or a carpal tunnel syndrone presumably can resort to
11  workman's conp to get sone conpensation and sone relief.
12 But do you think that the Disabilities Act had a broader
13 scope and naybe was focused nore on discrinination agai nst
14  people who are wheelchair-bound or sonething 1|ike that
15 where enployers tended to say, gosh, I'm not going to
16 consider hiring anybody |ike that?

17 MR ROSENBAUM  The worker's conpensation award
18 is probative as to the issue of whether or not she is ADA
19 disabled. It is not preclusive one way or the other, but
20 it -- but it's a good piece of evidence because the
21 worker's conpensation award says that this is a lady who,
22 because of her injuries, has suffered a decrease in the
23 earning capacity in the area of where she lives of 20
24  percent of what was available to her, and that's
25 substanti al
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1 | also want to go back, if | mght, to Justice
2 Scalia's comment on the limted nunber. Wen the ADA was
3 passed in 1990, Congress specifically noted there were 43
4 mllion Arericans who would cone within the protection of
5 the act. The National Enploynent Lawyers amicus brief
6 refers to census data of 1989, the year before, which
7 indicates that at the time Congress passed this
8 legislation, 17.3 percent of the population were going to
9 be considered ADA disabled, and it was anticipated that
10 the nunber of individuals neeting that disability would
11 increase as time went by. And so, | think it's fair to
12 say that, yes, it's a linmted and discrete group of
13 people, but it's close to 20 percent of the Anerican
14  popul ati on. the out of five Anericans i's going to
15 qualify.
16 QUESTI ON: Vll, vyou re exaggerating it now
17 It's -- it's under 20 percent, and -- and | wonder whet her
18 -- you know, when you count just -- just the wheelchair-
19  bound or, you know, the honebound, those who really cannot
20 -- cannot wal k, cannot wal k outside the house, it brings
21 you -- it brings you pretty high up towards that figure.
22 And -- and when you start adding people who have, you
23 know, relatively mnor manual disabilities -- let's take
24  carpal tunnel syndrone, for exanple. I's that a
25 disability? Does it disable you from certain nmanua
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things? Certainly it does. Wuld you consider that a --
a disability that qualifies as a -- an inpairnment of a
major life activity?

MR ROSENBAUM W know that the inquiry as to
whet her or not an individual is disabled is an
i ndi vidualized inquiry. That's per Sutton. You can't
have a per se finding of disability based upon the
nonmencl ature of a nedical diagnosis. | understand and
think the AFL-CQ O brief tal ks about what carpal tunnel and
tendinitis and all of this in a nedical sense. But there
are varying degrees of severity, and so to tell nme that an
i ndi vi dual has carpal tunnel syndronme doesn't answer the
question of whether that individual is ADA disabled.
W' ve got to go on and | ook

QUESTI O\ So -- so, you think that the nost
severe case of carpal tunnel syndrome would qualify.

MR ROSENBAUM  If it --

QUESTION:  Qt herwi se you could have answered ny

question no. You -- you think --
MR ROSENBAUM | -- | certainly --
QUESTION.  -- there has to be an individualized

determnation because the nost severe case of carpal
tunnel syndrome could qualify as rendering that person a
disabled person wthin the meaning of this -- this

speci al i zed | egislation
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1 MR RCSENBAUM That's right because the
2 regul ati ons say is that if they're significantly
3 restricted concerning the condition, the manner, or the
4 duration of the activity, then they are substantially
5 disabl ed. And in this situation, no one would say that
6 the average person in the Arerican society can't flex and
7 extend repetitively, can't do repetitive notion, is
8 limtedinlifting, has trouble --

9 QUESTION. M. Rosenbaum do you have any notion
10 of what percentage of the popul ation woul d be taken in if
11 we use the standard -- the «class that she was put in for
12 worker's conpensation purposes, a 20 percent occupationa
13 inpairment -- how many peopl e?

14 MR ROSENBAUM I have no figures that would
15 relate that to the popul ation as a whol e.

16 QUESTION:  Is there anything that suggests that
17 those people, the people who are in a sense not the nost
18 disabled, but the people who are not quite in that
19 category are the ones who are really discrimnated
20 against? Because the ones who can't work at all,
21  obviously, are not discrimnated against. The ones who
22 would be discrimnated against would be the ones who --
23  who mght work, but -- which is sonmething bothering ne
24  about using the major life activity of working. How i s
25 that -- how does that play out?
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1 MR RCSENBAUM Well, [|'mnot sure that | can
2 explain all of its ramfications, but | can say that there
3 was certainly a concern that people who were |abeled
4  disabled woul d be stereotyped and that enployers woul d be
5 hesitant to give themthe same vocational opportunities as
6 non-disabl ed people would be, even though the disability
7 had no effect on the job. They woul d perhaps be afraid of
8 having nore worker's conpensation clains. They woul d
9 perhaps be afraid of excess absenteeism all of this type
10 of thing. But --

11 QUESTI ON: One -- one of the problens with this
12 is we're looking at the entry classification, disability,
13 but on the facts of this case, she was able to do a job if
14 the enployer slicedit a certain way. And then the
15 enployer says, well, for the good of ny work force and
16 conpany, | don't want people to do just that narrow thing.
17 | want them to be able to do four different |jobs and
18 rotate. That's a conmon business practice. And the --
19 the concernis does it nean if she is able to do, as she
20 was able to do for 3 years, a sinple job, she uniquely and
21 all the people who work there has to be able to have this
22 special job when the others all have to rotate into four
23 different positions.
24 MR ROSENBAUM That issue is not reached in
25 this case. That is an issue of whether or not, wth or
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wi t hout accommodation, Ms. Wllians can performall of the
essential tasks of the enploynent. And --

QUESTI ON: I -- 1 knowthat we -- we don't get
to what is the -- how nmuch accomodation would be
required, but it's alittle hard to keep that fromview
because if the enpl oyer doesn't have -- would not have to
make the accommodati on that she's seeking, then this case
is not very significant. It's just a question at what
stage she | oses.

MR  RCSENBAUM Well, let ne -- let me say a
coupl e of things. It wasn't an essential task of M.
Wl lianms' job that she performed the wiping in the shell
body for 3 years. She could performa full job for 3
years without having to do that, and so, we would say
that --

QUESTI ON: But the enployer decided to change
what the workers do, and as | understand assenbly I|ines,
that's not uncommon to take people fromdoing the sane
thing every day, day in and day out, train them for
several jobs, and then they rotate.

MR ROSENBAUM In the Sixth Grcuit, there's
the case of Kiphart v. Saturn where that issue was put to
the jury where the enployer said, you' ve got to be able to
rotate through all of the tasks in your group, and since

you, the allegedly disabled person, were not able to,
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1 we'reentitled to fire you. The jury did not accept the

2 enployer's statenent because the jury determned that the

3 enployer did not, in fact, require all enployees to do

4 every job.

5 And in this particular case, the evidence is

6 that the area that M. WIllians went back into, the

7 inspection job, was a job where nedically placed people

8 would be put, people who were known to have problens with

9 their hands and arns and shoulders. That's the quote from

10 Kendall Hall. And so, this entire group was nmade up of

11 physically limted people and were put there as a natter

12 of accommodation by Toyota. And in those circunstances,

13 if Toyota on remand, if -- if we go there, wants to argue

14 tothe jury that it was essential, then thisis a -- a

15 matter the jury will have to determne, but we say it

16 wasn't.

17 QUESTI ON\: Essential is not the standard of

18 accommodation, is it?

19 MR ROSENBAUM  Excuse ne?

20 QUESTI ON\: Isn't -- essential isn't t he

21 standard, is it, that the enployer has to showthat it's

22 essential --

23 MR RCSENBAUM  No.

24 QUESTION:  -- that their work be arranged --

25 MR ROSENBAUM No, no. There are
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reasonabl eness consi derations to accomrodat i on. It is --
the definition of the individual who is eligible to ADA
protection is that that individual is a qualified
individual with a disability, neaning that although they
are significantly and substantially limted in a najor
life activity, they can do all of the essential tasks of
the enpl oynent either with or w thout accommodati on

And there was a -- if | mght go on, there was a
refrainin the -- in the question that you asked about,
well, if they can do all of these things, how can they be
disabled. The ADA |ooks at what a person can't do. It
doesn't help or further the inquiry to say what they do,
if they can do all these things.

QUESTION.  Well, doesn't -- don't 'you have to
look at bothin -- in tryingto assess the extent of
sonebody' s incapacity to do a najor life activity?

MR ROSENBAUM  You -- you inevitably --

QUESTION:  What they can do and what they can't?

MR ROSENBAUM In fact, inevitably by
consi dering one, you consider the other, obviously. But
it's not a defense to the ADA claimto say, |ook, they can
do alot of stuff. You ve got to |look at what they can't
do.

That's what the Southeastern GCommunity Coll ege

case is about. That's what Bragdon neans when it says,
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you don't have to be utterly unable. You have to have a
| ot of capacity to do ADA -- to be an ADA di sabl ed person.

The ADA is about worKking. It's about a | awsuit
to try to keep a job. This is a basic, fundanenta
Anerican value. Wy shouldn't it be pronoted?

QUESTI ON\: M. Rosenbaum could -- could you
tell us what you want us to do? Assuming we agree with
you, you want us to take the Sixth Grcuit opinion as --
as affirmng a summary judgnent for you on the disability
portion. Correct?

MR ROSENBAUM  Correct.

QUESTION.  Now, let's assune we don't agree with
you on -- on the point. As | understand it, the
petitioner wants us to reverse the Sixth* Grcuit and
reinstate the district court's summary judgrment agai nst
you. Isn't that correct?

MR ROSENBAUM Not in total. They --

QUESTION: | thought that's -- that's what they
say, and |' mwondering --

MR ROSENBAUM  They want --

QUESTION:  -- wondering why we can do that when
the Sixth Grcuit hasn't addressed the -- you know, the
other areas of disability.

MR ROSENBAUM The case is before the Court in

the procedural posture of proceedings for a summary
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judgrment. The outcomnes in the case can be, as a natter of
law, she's insubstantially, insignificantly disabled and
she |l oses, or as a natter of law, she is substantially and
is significantly inpaired and she wins, or she's sonepl ace
inthe mddle, and there's a --

QUESTION: It goes to a jury.

MR ROSENBAUM It goes to the jury.

This Court, | think, can probably reach that as
concerns manual tasks, but certainly this Court can
clarify, say what the correct standards are, send the case
back and let the lower courts apply the standard to the
record before it. And -- and so, if -- if we are not
going to prevail on our contention that M. WIllians is
disabled as a matter of law, then we want to'go back for
the jury trial, is what we want to do.

And | know I'm alnost out. |'ve got to say on
the 50 percent, Justice Stevens, the 50 to 55 percent
vocational testinony, that was related to M. WIIlians'
geogr aphi cal area. It is in the record. It is
appropriate evidence, and it is not nmentioned at all by
petitioner in any of petitioner's filings. And | think as
concerns working, it is extrenely strong evi dence.

| also want to say we have never conceded that
Ms. Wllians is incapable of prevailing on working.

QUESTION:  Thank you, M. Rosenbaum
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1 MR ROSENBAUM  Thank you

2 QUESTI ON: M. Roberts, you have 2 mnutes

3  remaining.

4 REBUTTAL ARGUMENT CF JOHN G ROBERTS, JR

5 ON BEHALF OF THE PETI TI ONER

6 MR ROBERTS: Thank you, Your Honor

7 Justice Kennedy, it will not be enough to x out
8 that one sentence on page 4a. You woul d al so have to X
9 out the sentence on page b5a saying that an individual is
10 disabled if their inpairment, quote, seriously reduces her
11 ability to performthe manual tasks that are job-rel ated.
12  You would al so have to x out the other sentence on page 4a
13 that says a plaintiff is disabled if they're limted in
14 performng, quote, manual tasks associated wth an
15 assenbly line job, end quote. And you would have to x out
16 the sentence on page 2a that says the key issue is whether
17 the plaintiff in this case can use her arns, hands, and
18 shoulders, quote, as required by her new job, end quote.
19 | respectfully subnmt that by the time you get through
20 x-ing out all those sentences, you should go one step
21 further and x out the opinion as a whole by hol ding that
22 it is reversed.
23 Thank you, Your Honor
24 QUESTION: What about the other -- the other two
25 issues? | nmean, the -- the court of appeals did not
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purport to reach the working as a substantial life
activity and what else? Lifting as a substantial life
activity. How can we reverse it w thout addressing those
i ssues also, which | don't think we have the tools to do
her e?

MR ROBERTS: You can certainly reverse with
respect to the summary judgnent on perforning manua
t asks. The issues with respect to lifting and working
were not addressed by the court of appeals.

QUESTION:  So, you acknow edge we would have to
remand for -- for its consideration of those.

MR ROBERTS: Unl ess the Court felt, given the
fact that the issues with respect to working were
insinuated into the case by the Sixth Grcuit's approach
that it was appropriate to address that mjor life
activity as well.

QUESTI ON: Even as to manual tasks, are you
asking for aruling in your favor on sunmmary judgnment on
that, or are you saying it shouldn't have been effectively
sumary judgnent for the plaintiff and then we go to the
next stage, that -- that it could be a jury question on
manual tasks?

MR ROBERTS: No, no. Summary judgnment shoul d
be granted in favor of Toyota because you have, with

respect to manual tasks, an undisputed factual record, and
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the question is whether that neets the |legal standard of
substantially limted wth respect to a mjor life
activity. A jury can decide things |ike whether can she
lift 20 pounds or not, if there's a dispute, can she do
this or that. But those facts are all wundisputed with
respect to manual tasks. It is a purely |legal question
whet her she neets the statutory standard.

CH EF JUSTICE REHNQU ST: Thank you, M.
Roberts.

The case is submtted.

(Wiereupon, at 11:02 a.m, the casein the

above-entitled matter was subnitted.)
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