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PROCEEDI NGS
(11:40 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
next in Nunmber 99-1815, National Labor Rel ations Board v.
Kentucky River Community Care, Inc.

M. Wallace. M. Willace and M. Hawkins, we
will recess at noon, conme back at 1:00 and finish up.

M. Wall ace.

ORAL ARGUMENT OF LAVWRENCE G WALLACE
ON BEHALF OF THE PETI TI ONER

MR. WALLACE: Thank you, M. Chief Justice, and
may it please the Court:

The National Labor Rel ations Act confers
organi zati onal, representational, and bargaining rights on
enpl oyees, broadly defined, including professional
enpl oyees, but it expressly excludes supervisors fromthat
protected cl ass.

The term supervisors, is defined in section 211
of the Act, which is set forth on page 2 of our brief, or
al so on page 2 of our petition, and to be a supervisor
under this provision an enpl oyee nust have authority in
the interest of the enployer to performone of 12
speci fied supervisory functions, or effectively to
recommend that such action be taken, and the enpl oyee's
exercise of that authority nust not be of a merely routine
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or clerical nature, but nmust require the use of
i ndependent judgnent.

In 1994, in NLRB v. Health Care and Retirenent
Corporation, this Court held that the board had m stakenly
applied a special test of supervisory status for the
health care industry based on an incorrect interpretation
of the phrase, in the interest of the enployer.

The Court held that the board had set up a fal se
di chot oy between action taken in connection with patient
care and action taken in the interest of the enployer,
which is in the business of patient care, and in so doing,
the Court did not at all suggest that the problem of
reconciling the coverage of professional enployees with
t he excl usion of supervisors was an insuperable one for
t he board.

It suggested sone possi bl e approaches that
m ght result in a defensible solution. It specifically
agreed with the proposition that phrases in section 211
such as independent judgnment and responsibly to direct,
are anbi guous, and the board needs to be given anple room
to apply themto different categories of enployees.

QUESTION:  So there were those three phrases
that could possibly justify the exclusion of registered
nurses generally, and one of them was disposed of in the
earlier case. There are two left, independent judgnent,
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and responsibly to direct, but the Governnment has chosen
not to put both in play in the present case, right? Only
i ndependent judgnent is at issue here, so that if you | ose
on this one, you still have the third swing, right?

MR WALLACE: Well, this was a determ nation
made by the board in going back to the draw ngboard, so to
speak.

QUESTION:  Well, that's the Governnent, right.
| under st and.

MR. WALLACE: Yes, of course, but the board nade
a determnation that responsibly to direct in the abstract
need not be defined because it is always qualified by the
exerci se of independent judgment not of a routine nature
in order for these determ nations to be nade, and early
on, after Taft-Hartley was passed, the board got burned by
courts of appeals in trying to interpret responsibly to
direct, particularly in a case called Chio Power.

QUESTION:  The trouble is that hanging it all on
i ndependent judgnent is -- that's much the broader way to
go. | think that suggests that no professional exercises
i ndependent judgnent if he is acting on the basis of
know edge that is peculiar to his profession, or her
prof ession, in the case of nurses, for the nost part.

What -- you really think you can sustain that position?

MR. WALLACE: Well, the board I think quite
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properly on the basis of textual analysis of this

provi sion holds that there nust be a nexus between the
exerci se of independent judgnment and the exercise of one
of the 12 categories of authority that define who is a
supervi sor, because that is what is qualified by the
phrase, requiring the exercise of independent judgnent.

QUESTI O\ But your basic position is that
prof essi onal judgnment is not independent judgnent, that if
sonmething is required to be done, and any qualified
prof essional would do it that way, this is not independent
judgment. It conmes closer to routine.

MR. WALLACE: Well, the -- if we're talking
about when an enpl oyee is performng his own functions,
his trade or his profession, carrying out his own tasks,
that is not one of the functions that nakes one a
supervi sor.

QUESTION:  No, but let ne give you a
hypot heti cal, one that concerns ne.

Let's say that you have a registered nurse in
charge of a health care facility, and one of her tasks is
to assign the other health care personnel to one or
anot her patient. She says, we need nore help here. This
patient is in nore need of help. The other patient is in
| ess need of hel p.

That seens to me to be supervisory activity,
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even though it is based upon her nedical experti se.

That's opposed to the situation in which the registered
nurse is nerely supervising one of the practical nurses in
the care of a particular patient, and she says, you know,
put a bandage here, you know, or give himtwo aspirins.
There, you're not directing the enployee to one task or
another. You're telling that enpl oyee how to do the task
t hat enpl oyee is doing.

Well, if the registered nurse is really
assigning all of the people, and saying, we need three
nore over here, we need two nore down there, | don't know
why that is not supervisory work.

MR. WALLACE: Well, assignnent is a separate
category in this, but let nme respond nore directly to your
guestion. If the nurse did not have anyone assisting her
and had to decide which patient was in nore acute need of
care, the nurse would be nmaking a professional judgnent
and carrying it out. If the nurse has an extra pair of
hands available with which the nurse has to comuni cate by
nore than brain waves in order to exercise the sane
prof essional responsibility, and this is a less-skilled
enpl oyee, and the direction to that enpl oyee once that
prof essi onal determ nation has been nade falls into the
category of routine, in giving the directions to the
assistant, so that it would be in -- for purposes of
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di vidi ng | abor and managenent, which is what this is
about, in the category that also would include the
journeyman directing his apprentice --

QUESTION:  Sure, | understand. |'mnot sure
where you canme out on the hypothetical | gave you. 1Is
that nurse who is assigning other health care personnel to
one patient or another, on the basis of her expert nedical
j udgnment of which patients need help nore, is she in a
supervi sory position, or not?

MR. WALLACE: That woul d depend on further
i nqui ry about whether she is naking determ nations about
how the staff is to be depl oyed beyond direction that she
got from her --

QUESTION:  Yes. No, no. It's her independent
judgnment. The owner of the home tells her, you know, we
have 30 personnel here, and you know, sone of themare in
this ward, sonme in that ward. W don't know which ones
are -- should be where. It's up to you to assign them
where they shoul d be.

MR. WALLACE: That would be much further al ong
what | think of as a spectrum between the journeyman
apprentice and the managerial enpl oyees.

QUESTION: M. Wallace, maybe you can tell us
when an RN, under the board's current definition, when
woul d an RN not -- would be an uncovered enpl oyee and
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woul d be ranked a supervisor, so that she would not cone
under the Act's protection. Maybe that woul d be better.
G ve us exanples of RN s under this test who woul d not
qual ify as enpl oyees, but would be excluded as

supervi sors.

MR. WALLACE: Well, it was stipulated that the
nur si ng coordi nator here, who had authority to hire and
fire, and nade staffing decisions about who woul d be
working in the wings of this facility was a supervisor.

QUESTION:  Isn't that just the question that
Justice Scalia asked about staffing, making staffing
deci si ons, who goes to which ward?

MR. WALLACE: If it becane conparable to that,
yes. | nmean --

QUESTION:  Well, | thought in this very case,
and maybe I'm wong, but there is a nechani sm whereby
there's a registered nurse who's the buil ding supervisor
when the other folks aren't there, and that that anounts

to about 72 percent of the tinme, in terns of total hours

that the building is open, 24 hours a day, and there is an

internal neno which states that these regi stered nurses,
as building supervisors, are in charge of the facility,
and all rehabilitation staff, and are ultimately
responsi ble for quality patient care.
Now, why isn't that using independent judgnent?
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| have a hard tinme understanding why a person under those
instructions, who is in charge, and the only person there
at the building, isn't exercising i ndependent judgnment
under your proposal.

MR. WALLACE: Well, there's also a finding that
t hese regi stered nurses usually work on their own, w thout
any assistance in performng their duties, and the other
enpl oyees who nay be present -- we're tal king about the
eveni ng hours when less is going on, are -- do not report
to the nurse, whether she's the building supervisor or
not, and are performng tasks that are laid out for them
by managenent in the facility, so of course she would be
usi ng judgnment in performng her own nursing services, to
the extent they're called for.

But what the board found in this case, the
regional director found in the representation hearing, was
that all that the buil ding supervisor designation neant in
practice was that she was to try to see to it that
prescri bed nunbers of staff, and we're tal king about
rat her small nunbers, were net, previously prescribed
staffing --

QUESTION: M. Wallace, | amless concerned
about, you know, the outconme of this case, whether these
particul ar nurses were, indeed, supervisory, as | amwth
the rationale that the board used, and the rationale that
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it used -- 1'Il quote it fromyour brief.

It is that an enpl oyee's exercise of ordinary,
prof essional or technical judgnment in directing |ess-
skill ed enpl oyees to deliver services in accordance with
enpl oyer's specified standards is not the exercise of
i ndependent judgnent.

Now, if that's the principle on which the board
is proceeding, it seens to ne that would say that in the
hypot hetical | gave you before, that nurse, who is using
her expert judgnment to direct the | ess-skilled enpl oyees,
you go here, you go there, she would not be a supervisory
per sonnel , because she's using her professional judgnent
to know, you know, which nedical services are needed
where, and it seens to me she is a supervisor, on any
reasonabl e anal ysi s.

In other words, | think maybe you have to take
the third swing, and go back and, you know, try to resolve
this case under the remaining test, which is, what is it,
authority to direct.

MR WALLACE: Well, what -- that standard that
we' ve articul ated was based on | ongstandi ng board
experience with other enploynment situations involving
skilled crafts, team | eaders, |ead nmen, group nmenbers, who
they on their experience, or their superior technical
know edge, direct discrete tasks to be performed by ot her
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menbers of the group that managenent has assigned to be
menbers of that team They're not deciding for thensel ves
who shoul d be nenbers of the teamto performthe function.
This has conme up in a wide variety of --

QUESTI ON: But nobst supervisors don't
necessarily deci de who shall conpose the peopl e that
they're going to supervise. That's usually a given by
managenent .

MR. WALLACE: That's precisely ny point, M.

Chi ef Justice, that nmanagenent is deciding who the team
shall be and who shall be in the position of the |eader.

QUESTI ON: Wiy shoul d the fact that nanagenent
gi ves you a teamof, say, 30, be fatal to your position as
a supervisor, the fact that you don't pick them yourself?
That can't be right.

MR. WALLACE: Well, if you're exercising one of
the 12 kinds of supervisory authority, of course you would
be a supervisor, regardl ess of whether managenent
prescri bed the team but that's one indication of the
limted role that the team | eader is playing.

QUESTION: Well, doesn't this turn on what the
authority to direct consists of? If all the supervisor
has -- the purported supervisor has authority to dois to
tell the mechanic, no, turn the screw cl ockwi se, not
countercl ockwi se, okay, if that's all he has authority to
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do, you're turning the screw the wong way, that's not
supervi si on

But if, on the basis of his expert know edge, he
says, listen, | want you to go over to this other job
whi ch needs i nmedi ate assistance, | want to take three
fellows off of this job, put themover there, that's
supervision, and -- but that's not the basis on which the
board decided this case. It decided it on the basis that
there's no independent judgnment when you're using your
prof essi onal standards, and that seens to ne to be nuch
t oo broad.

MR. WALLACE: Well, it is qualified by the
degree of discretion that the particular skilled enpl oyee
or professional is given, and the degree to which the
exercise of any direction to others or assignnent of
peopl e who had been put on the shift to discrete tasks is
cabi ned by standards both express and inplicit in the --

QUESTION: Is --

QUESTI ON: Wl | --

QUESTION: | thought that what Justice Scalia is
tal king about is not really involved in this case, so |
must not understand it, because |I thought there were three
separate things. One is a situation where you have a
carpenter, and he has an assi stant carpenter.

Now, the assistant carpenter may tell the
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carpenter a |lot of things, all about carpentry, and if
that's what's going on, that isn't supervision, because
they' re experts, they're carpenters, and as |ong as
they' re tal king about carpentry, that falls within the
rule we're tal king about. Am1 right?

And that describes the relationship between the
regi stered nurse and the licensed practical nurse. The
I icensed practical nurse does things, gives shots or
what ever, so that's the expertise point, but | thought
this case primarily involved two other things. One is,
what does the worman do who is the nurse, let's say, during
the night hours? Now, if she's ordering building people
around, |ike mai ntenance people or others, maybe she's a
supervisor, but there was a finding she did nothing.
She's just there, doing her nurse's job.

And then there was a second thing. It isn't
quite true she does nothing. |In fact, she can call in
substitutes, but when she calls in the substitutes, they
don't have to come, or she has little discretion there.
Now, that | thought was the key question. Wen she deals
with those substitutes who are comng in when there's a
shortage, that if I'mright, that doesn't have nuch to do
with that aspect of the case that Justice Scalia's talking
about .

That's a little long, but that's how | was
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seeing it, and I'd like you to correct nme if I'm w ong.

MR. WALLACE: | think what you have said
reflects the facts at issue in this case very accurately,
Justice Breyer.

QUESTI O\ Then naybe your opponent will correct

MR. WALLACE: And the findings and the record
are quite clear that her responsibility as the building
supervisor is just to see that the prescribed head count
t hat managenent has prescribed is there, so to speak, and
in doing that she first asks for a volunteer that's
falling short.

QUESTI ON:  Thank you, M. Wallace. W'IlIl resune
at 1:00.

(Wher eupon, at 12: 00 noon, the Court recessed,

to reconvene at 1:00 p.m)

15

ALDERSON REPORTI NG COMPANY, | NC.
1111 FOURTEENTH STREET, N W

SUl TE 400

WASHI NGTON, D. C. 20005

(202) 289- 2260

(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

AFTERNOCON SESSI ON
(1:00 p.m)

QUESTION:  You may continue, M. Wll ace.

MR. WALLACE: Thank you, M. Chief Justice, and
may it please the Court:

If I may briefly nention a couple of other
hypot hetical s al ong the spectrum which may shed sone |ight
on what the board has to decide here, supposing a nurse
either has a broken arm or has her hands tied up with
anot her patient, and another -- and a different patient
needs sonething adm ni stered that requires two hands, and
she directs soneone to do that, even selecting from anong
the staff assigned to her soneone that she knows knows how
to do that, that would be very simlar to the team | eader
the skilled electrician or carpenter who is doing one
t hing and asks another man of his teamto do the other
thing that's required.

Movi ng much nore toward nanagenent on the
spectrum if the nurse is anticipating a difficult night,
and can authorize someone to stay overtinme in addition to
the regular staff, and therefore commt the enployer's
resources to decide how the business should be run, rather
t han what happens here, just seeing to it that the
preor dai ned head count is nmet, that would nove the
j udgnment nuch nore toward the managerial side along the

16
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

spectrum Perhaps it would nove back a bit if this
di scretion were cabined by rather specific criteria from
t he enpl oyer.

The task of the board is to place these various
fact-intensive situations, and we've shown themin many
ot her areas of the workforce, to place them accurately
along this spectrumand to decide where the line is to be
drawn, and if there is to be coherence in the
adm nistration of the Act in this respect, it is inportant
t hat when the board reasonably does so the court defer
rat her than second-guess those judgnents.

QUESTION: M. Wallace, | agree with that, but
my -- again, my problemis, why is it that the phrase,

i ndependent judgnent, is the key to distinguishing anmong
t hose various hypotheticals? Wy is that the key?

| ndependent of what? | gather the Governnent's position
i's, independent of the professional expertise of the

i ndividual, and I don't see how that distinguishes anong
t he various hypotheticals along the spectrumthat you' ve
descri bed.

MR. WALLACE: | ndependent of manageri al
directives, or the inplicit understanding of the way that
particul ar supervisory functions should be utilized,
because the sane question arises with respect to the
function of assigning, with respect to the function, other
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functions that appear in section 211

QUESTION:  No, but with respect, it's not
i ndependent of managerial judgnment, because even in the
case where, in the first hypothetical, where she clearly
is not supervisory, she's just telling another nurse to do
this or that, that's independent of the manageri al
judgnment. It's her judgnent as to whether this nurse
should do this or that, so it isn't independent of
manageri al judgnent.

The position of the Governnent has been that it
has to be independent of her professional expertise, and
for the life of me | can't understand how that has
anything to do with distinguishing anong these vari ous
hypot heti cal s.

MR WALLACE: Well, because the exercise of her
own professional expertise in carrying out her
prof essional tasks is not one of the 12 functions of a
supervisor, and the judgnment that she's exercising in
selecting the hel ping hands, if it's nmerely of a routine
nature within the neaning of the other part of the
i ndependent judgnent clause, would not nmake her a
supervi sor.

If I may, 1'd like to reserve the bal ance of ny

QUESTION:  Very well, M. Wallace.
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M. Hawkins, we'll hear fromyou.
ORAL ARGUMENT OF M CHAEL W HAWKI NS
ON BEHALF OF THE RESPONDENTS

MR HAWKINS: M. Chief Justice, and may it
pl ease the Court:

This Court nust reject the board's
interpretation of independent judgnment and the definition
of supervisory status in this case in order to assure
Ameri cans throughout this country that when they put their
| oved ones in nursing homes, health care facilities, and
home care facilities such as our client, that they are
assured of an environnent which will be supervised and
wel | - managed.

No one in this room or this country, would put
t hensel ves or their famly or |oved ones into a nursing
home or health care facility where, unknowi ng to them
there was no one in supervision for 72 to 75 percent of
the tine.

QUESTION: But that's the description that the
regional director gave. | |ooked back at it, and he said
that the only thing that the buil ding manager, or -- what
was the termthat was used?

MR. HAWKINS: Buil di ng supervisor, Your Honor.

QUESTI ON:  Bui | di ng super -- the only thing that
she did was to nake sure that the count was net, that she
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had no discretion to order anybody to show up, that she
just counted how many people were there. She was to
assure that the shifts were fully staffed, period, and
that she had no further authority than that, so those are
the fact-findings that were nade.

MR, HAWKINS: Well, Your Honor, all | can say is
that the regional director nmust have read sone different
record, because he didn't read the record in this
particul ar case.

QUESTION:  Are you saying that finding is
clearly erroneous? The only additional duty assuned by a
bui | di ng supervisor is to obtain needed help if for sone
reason a shift is not fully-staffed.

MR. HAWKINS: Yes, Your Honor, | would say that
that is conpletely erroneous.

QUESTION: Did you raise that before the board?

MR HAWKINS: W raised it in --

QUESTION:  And then the board has said what, in
response to your statement that that statenent's clearly
erroneous? Wat did the board say?

MR. HAWKINS: They take the position that they
take, and that they're right.

QUESTION:  You raised, as a matter of objection,
there's a finding, the only additional, et cetera, which
Justice G nsburg rai sed.
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MR HAWKINS: Wwell --

QUESTION:. Al right. You say, you raised to
the board that that finding was clearly erroneous. W
guestion to you is, in response to that statenent to the
board, what did the board say?

MR. HAWKINS: The board gave the rhetoric that
it gave in this case.

QUESTION: Did it say, it is clearly erroneous,
or it isnt?

MR HAWKINS: No, they did not find -- the board
did not find it erroneous, but the Sixth Crcuit did.

QUESTION: Did the board address it
specifically?

MR HAWKINS: The Sixth Crcuit did. The board
did not address it.

QUESTION:  The board did not address your
statenent, so when | read the record I'Il find, objection,
it was clearly erroneous, and the board just didn't
address it.

MR. HAWKINS: Your Honor, the way this process
wor ks, this was our case hearing, and what ends up taking
place is, it goes to the board, and then they issue a
conplaint for summary judgnment for the enpl oyer's refusal
to bargain, so you don't have a full, adjudicative burden
of proof, burden of evidence hearing before the NLRB
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itself.

QUESTION:  They don't have a system where you
raise an -- you object to an ALJ's finding, and -- they
don't? This is the first tine |I've heard --

MR HAWKINS: Well, the enployer in this case
rai sed an objection to the regional director's decision.
That was just rubberstanped by the NLRB. W appealed to
the --

QUESTION: |I'mnot used to words |ike,
rubberstanped. |'mused to words like, there's a
statenent, sonebody objects to that, and then there's a
finding by the higher adm ni strative body.

MR HAWKINS: Well, what I'mgetting at, Your
Honor, is that there is not a formal determ nation by the
board. It is a, we reviewed it, we agree with the
regional director, the enployer technically refuses to
bargain to get this issue before the Sixth GCrcuit, and

that's what this enployer did in that situation.

QUESTION: It's an enforcenent action.
MR HAWKINS: So -- it's an -- yes, sir.
QUESTION: So there was no -- | take it --

inmplicit in what you're saying is, there was no way for
you to raise a specific objection to that finding before
the board itself, is that correct?
MR HAWKINS: Oher than raising the issue about
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the board's regional director's determ nation. You raise
it wwth the board, the NLRB --

QUESTI ON:  You say, okay, | object to the
regional director's determ nation. Do you have an
opportunity to say, and, in particular, the finding that
Justice G nsburg just read was clearly erroneous?

MR HAWKINS: In the --

QUESTI ON:  You have the opportunity to say that?

MR- HAWKINS: In odd case situation, which this
arises out of, the enployer's ability to challenge it is
by refusing to bargain. The NLRB --

QUESTION:  Is the answer to ny question, then,
no?

MR. HAWKINS: The answer to your question is no.

QUESTI ON: Ckay.

MR. HAWKINS: You do not have a formal process
to resolve it before the board.

QUESTION: So the first opportunity you had to
make a specific claimthat this was clearly erroneous was
before the Grcuit?

MR. HAWKINS: No, Your Honor. You have the
ability to raise the erroneous nature of it before the
board, but you do not get a hearing before the board.

QUESTION: Do you have an opportunity to nake a
specific objection with respect to the specific finding
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that it is clearly erroneous?

MR. HAWKINS: Yes, you do, Your Honor.

QUESTI ON:  Okay, and you did not do that?

MR. HAVWKINS: No, that was done, to ny
understanding. | did not handle the case at the board
| evel .

QUESTION:  Well, regardless of who did it, was
it done before --

MR, HAWKINS: To nmy know edge, it was, Your
Honor .

QUESTION: Well, let's get into howthis
practice works. The evidentiary hearing is before the
regional director, or before an ALJ?

MR HAWKINS: It's -- no, it's not before an
AL -- it's before a hearing officer --

QUESTI ON:  Before a hearing officer.

MR HAWKINS: -- of that particular region.

QUESTI ON:  And he nakes fi ndi ngs.

MR HAWKINS: Yes.

QUESTION:  And then what happens?

MR HAWKINS: And then the -- well, he doesn't
make findings. He apparently nmakes sone recomendati ons
to the regional director, and the regional director wites
up a report based on those reconmendati ons.

QUESTION:  And then, if that is unsatisfactory
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to a party, the party has a right to appeal it to the
NLRB?

MR HAWKINS: It's not really an appeal. You
rai se your objections about that determination, i.e., in
this case that these individuals were supervisors, as
opposed to were not supervisors. That process then ends
up forcing an election. You don't have a choice about it.
They hold --

QUESTI O\ Okay, but -- so you're dissatisfied
with the regional director's finding. Does that go
automatically to the board, w thout any subm ssion on your
part?

MR HAWKINS: No. You -- they order an el ection
and schedul e an election. You're stuck with that process.

QUESTION:  So there's no way that you can ask
the NLRB to change the finding of the regional director?

MR. HAWKINS: Not in that process, no. They
direct an election, the regional director directs an
el ection, and -- he has an election. The way you
chal l enge that issue is by refusing to bargain and they
end up filing a technical 8(a)(5) charge against the
enpl oyer, the enployer refuses to bargain, and then if
your way of -- they file a notion for sumary judgnent.

On a notion for summary judgnment --
QUESTION: A notion for sumary judgnent where?
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MR. HAWKINS: The NLRB general counsel files a
nmotion for summary judgnent with the NLRB, and the NLRB --
| nean, every case, our case |'ve had, they end up
granting the notion for sumary judgnent.

QUESTI O\ But you opposed the notion for
sumary judgnent, | take it?

MR HAWKINS: Yes, | did, in the |ower |evel.

QUESTION: May | ask, in the unfair |abor
practice proceedi ng agai nst you for refusal to bargain,
are you limted to the evidence that was adduced
originally?

MR, HAWKINS: No, Your Honor.

QUESTION: It's a de novo proceeding. You can
bring in new evidence about --

MR. HAWKINS: Well, you don't have a new
hearing. You're stuck with the record.

QUESTION: Oh, you are stuck with that. That's
what | was aski ng.

MR. HAWKINS: Yes, you are stuck with the
record.

QUESTION:  You are stuck with that record?

MR. HAWKINS: Correct, and -- so the way in
whi ch you get review of it by a court is with the refusal
to bargain, and then you end up with --

QUESTION:  Yes, but in answer to the board's
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conpl aint you can assert as a defense one of the findings
of fact was clearly erroneous, can't you?
MR HAWKINS: Yes, and the Sixth Crcuit so
agreed that they were clearly erroneous.
QUESTION:  And you did do that before the board?
MR. HAWKINS: Pardon, Your Honor?
QUESTION:  You did, in your answer to the
conpl aint before the board, on the refusal to bargain, you
did make the point that this finding of fact was clearly
erroneous.
MR. HAWKINS: That's my under st andi ng.
QUESTION:  On what did you base --
QUESTION:  And did they rule on that?
MR. HAWKINS: They grant summary j udgnent.
QUESTION:  But they did not make a ruling
specifically --
MR. HAWKINS: They don't issue you a fornal
decision and wite-up, and we find this, and we find that.
QUESTION: M. Hawkins, could you please tell ne
on what basis you urged it was clearly erroneous, because
| went back to read M. Eichol's testinony, and it
corroborates what the regional director reported exactly.
He said that the only authority that they had as
bui | di ng supervisor was to call enployees, and they coul d
use a list of enployees who |ive nearby, the building
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supervi sor had no authority to conmpel -- M. Eichol's
testinmony is perfectly consistent with what the regional

di rector found.

MR. HAWKINS: Your Honor, | believe this Court's

standard is the record as a whole, and it's not on one
particul ar page of a transcript. |[If you look at the
record as a whole --

QUESTION: Well, isn't that -- that's not in
the -- where is it in the joint appendi x?

MR. HAWKINS: \Where's what in the joint
appendi x?

QUESTION: Is there anything in the joint
appendi x?

MR HAWKINS: Yes --

QUESTION:  Everything that | read in the joint
appendi X is consistent with what the regional director
report ed.

MR HAWKINS: Well, Your Honor, if |I may I'1I
glad to point out some things to you. Sone 11 tinmes in
the transcript, in the admnistrator's testinmony from
transcript 138 to 221 he references responsible or
responsibility 11 different tinmes. He tal ks about
j udgnment, or judgnent calls --

QUESTION: | would like to know specifically,
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MR. HAWKINS: Ckay. Pages 140 --

QUESTION: M. Hawkins, a statenent was nade
that she has no authority to order anyone to stay, that
yes, she can wite sonmebody up, but anybody el se can wite
anybody up.

|s there any -- anything that contradicts the
statenent that -- what was the expression that was used,
that it was just to count, to nake sure that the count was
met, and that she could ask people to stay, if they said
no, she had no authority to conpel themto stay, she got
not one penny extra for that building supervision --

MR. HAVWKINS: Your Honor, there's nothing in
section 211 that tal ks about pay being an issue. | would
submit to you at J. A -- joint appendix 62, 63, and 64,
which are the three nmenos in question, and if you take al
of M. Eichol's testinony in total, you will find that
t hese individuals clearly had supervisory authority, and
clearly had authority under 211 that surpassed and was not
routi ne, and much nore significant than anybody el se in
that building during the time that they supervised.

They had the ability to call in people for
overtime, and even the hearing officer --

QUESTION: If a person said no, then what
happened?

MR. HAWKINS: According to the neno, they have
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the authority to wite themup, and I know t he regional
director made a to-do, well, they didn't wite anybody up,
but that assumes that all your enployees nust totally

di srespect you as a supervisor, and that you have to be
writing everybody up.

QUESTION: But where is it that says that
sonebody is obliged to say yes to the request for
overtinme? | didn't find that.

MR HAWKINS: Well, it says in the J. A 63,
pl ease wite up anyone who does not conply with the
request inmediately. There was also testinony --

QUESTION: W th what request?

MR. HAWKINS: The request to work, or to cover
the unit, or to pull soneone fromone unit to another, and
so therefore, if -- it was also testified that -- and it's
in the record, that every enployee in the facility had to
sign all three of these nenoranda, read them to
acknowl edge -- | nean, a conpany and an enpl oyer cannot do
anyt hing nore significant and nore strongly to conmunicate
to every one of their enployees, this person is the
supervisor, they are in charge of the building and you
will followtheir lead, to the point that --

QUESTION: W' re tal king about a |egal
definition. W're not tal king about who you can call a
supervisor or not. Call anyone you want. And | didn't
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know until you started, which is why | was asking, that
there were any facts in dispute in this case.
| thought, when | read the Sixth Grcuit, that
it was perfectly consistent with what the ALJ had found,
and | thought the key facts are that KRCC directs that the
regi stered nurses, 1) may direct the LPN in dispensing
medicine. | didn't think that was in dispute. | thought
that, 2) they regularly serve as the highest ranking
enpl oyees in the building. | didn't think that was in
di sput e.
MR. HAWKINS: Correct, Your Honor.
QUESTION: | thought 3) they seek additional
enpl oyees in the event of a staffing shortage, all right.
MR. HAWKINS: Yes, Your Honor.
QUESTION:  And | thought that they nove
enpl oyees between units as needed. That | better put a
guestion mark on, but | suppose if | read that carefully
inthe ALJ I1'll find they have sonme authority to do that.
MR. HAWKINS: Correct, Your Honor.
QUESTION:  And they have the authority to wite
up enpl oyees who do not cooperate with staffing
assi gnnment s.
MR. HAWKINS: That's correct, Your Honor.
QUESTION: Al right. Now, | didn't know that
there is a factual dispute.
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MR HAWKINS: |'mnot disputing those facts.
guess really nore what the issue, then, is, is the
substanti al evidence issue, and that's --

QUESTION: Wiy is it substantial evidence? |
t hought that the issue is whether the | egal |abel called
supervising can fit on those facts, as the record wll
support them | imagine to sone extent, and so we're
dealing with a question of law, and normally you' d say
it'"s -- on that kind of a question we'd give a |ot of
deference to the board.

MR HAWKINS: Unless there --

QUESTI ON:  But here, you wanted -- the Sixth
Crcuit said, the board does not have the | egal power to
say that the other side has the burden of proof, namely
you. They didn't have that |egal power, and the other
thing they said was that they have been saying certain

things in the past, nouthing a standard but doing

sonmet hing the opposite, so we're not going to give them as

much attention as nornal .
MR HAWKINS: Well, Your Honor, if we | ook at
t hese --

QUESTION: Is that -- aml right? Wat are

MR HAWKINS: Well, you certainly --
QUESTION: I'mtrying to get what our issue is
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here.

MR. HAWKINS: This Court in Chevron and a number
of the other cases said you certainly do not give the
board deference when their interpretation of the Act and
application of it is irrational --

QUESTI O\ Qbviously not --

MR HAWKINS: -- and is not consistent with the
I aw.

QUESTION: -- but the classic case was the case
of the newsboys, wasn't it -- they were call ed newsboys at
that time -- are they enpl oyees, or are they supervisors,
and | believe that this Court in that first case said that
the board gets a | ot of deference because they know about
t hese things, and we don't.

MR. HAWKINS: This Court in HCR and Yeshiva, and
Bel | --

QUESTION:  Yeah, a lot of them--

MR HAWKINS: -- all these cases, is not giving
deference to the board.

QUESTI ON:  You nean you're saying we shoul dn't
gi ve deference to the board on such a question?

MR. HAWKINS: No, you should not give deference
to the board in this case because their interpretation of
this particular statute is so irrational and so
inconsistent with the Act.
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In fact, addressing Justice Scalia' s point
earlier, you raised the question, Justice, about this
i ssue of responsibly direction, the board go back, and
conme back, is that going to be the next one we're going to
have.

| f you read the definition that they have of
i ndependent judgnent, and I would really address this and
tell the -- suggest to the Court that you pay attention to
this -- the board continues with enployers to not be
proactive. They just keep telling enployers what it's
not. It's a shell gane. Wat it's -- they never say --
if I read through the enter carpenter's brief you can't
find where they say what independent judgnent is. They
keep saying what it's not.

But in looking at their definition of it, and if
you stack that up agai nst Senator Flanders' conparison of
what responsibly direct is, they have literally witten
out of the Act, responsibly direct.

QUESTION:  What is the board's definition?

MR. HAVWKINS: The board's definition --

QUESTION: Is that found in the briefs
sonmewher e?

MR. HAWKINS: Yes. They set it forth in the
petition for cert, itemnunber 1 and index 1, which is the
reverse of, it's not independent judgnment if an RN
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exerci ses ordinary professional technical judgnment in
directing |l ess-skilled enployees to deliver services in
accordance with enployer's specified standards.

Well, what did Senator Flanders say in the --
pages 14 and 15 of our brief, what did Senator Flanders
say was responsibly direct? GQGuess what? He said, it's

exerci se personal judgnment based on personal experience,

at

training, and abilities. He says, it's the direction of a

departnment and the nmen under him the | ess-skilled peop

e.

He says he determ nes under general orders what to do, and

he gives instructions for its proper performnce.

QUESTION: M. Hawkins, then every professional

enpl oyee woul d be excl uded, because everything that you've

read to nme is what professional enployees do.

MR. HAWKINS: No, | disagree, Your Honor, and

let me explain why. |If you | ook at what Senator Flanders

was tal king about as to the definition of responsibly
direct, he's hit all of these points.
He has hit the fact that you exercise personal
j udgnment based on your skill and training, i.e., a
professional. He has hit -- this is not what al
prof essionals do, direct their nen under them do it
pursuant to general orders of the enployer, and gives
instructions for its proper adoption.
QUESTION:  The typical thing, | thought, that
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the RN who says to the LPN, do this injection, and
supervi ses that process. | thought that that would fal
within the definition of professional enployee, but not
supervi sor.

MR HAWKINS: Well, Your Honor, |I'm aware of the
concern and the dissent that you wote in HCR about this
i ssue concerning when i s soneone --

QUESTION:  There, the board was trying to have
sonme special definition just for nurses and health care
people. Now, as | understand it, they're saying, we're
not creating any different definition for nurses than any
ot her professional enployee. W're trying to distinguish
bet ween prof essi onal enpl oyees on the one hand, and
supervi sors on the other.

MR HAWKINS: And | would submt, Your Honor,

t hey have not done that. |In fact, all they' ve done is, in
different terns, defined professional. If you |ook at
their definition of independent judgnment, and if you took
it and put it up on a board next to definition of
supervi sor and definition of professional, and said, which
one does this fit, you'd say, it fits professional. Their
definition of independent judgnent is a professional.
That's why it's wong, and that's why it's inconsistent
with the Act.

QUESTION: Can | cone back to the facts in this
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case?

MR. HAWKINS: Yes, Your Honor.

QUESTION: Is it really uncontested that the
bui | di ng supervisor had the ability to, as one of these
menos say, if necessary, pull fromone unit to another.

MR. HAWKINS: They had the ability to do that.

QUESTION:  Well, you say they had. |Is that
conceded? | thought that the accuracy of these nenoranda
as a description of what their genuine authority was, was
contested by the board. They said these nmenoranda is just
words on paper, and that's in fact not how it worked.

MR HAWKINS: Your Honor, those nenoranda were
i ntroduced without objection. |In fact, it was -- when
they were introduced --

QUESTION: Well, that's okay. | mean, you can
i ntroduce -- basis for -- so on, right. The point still
remains, did they reflect the actual duties of the,
responsi bilities of the building supervisor, and the board
said that in fact they didn't. Isn't that what the board
sai d?

MR HAWKINS: Well, they may -- yes, they did
say that they didn't.

QUESTI ON:  Okay. Now, how can we say that that
was wr ong?

MR HAWKINS: On the substantial evidence
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standard. This Court --
QUESTION: Wl |, what evidence do you have that

it did represent --

MR HAWKINS: [|'Il give you a few exanples, Your
Honor .

QUESTION: Wl |, maybe the burden's on them
guess. It is a nenoranda that goes to all nurses. They

don't deny that it went to all nurses.

MR. HAWKINS: And they don't deny that all the
board signed for it.

QUESTION:  And they -- but they're just saying,
it never happened?

MR. HAWKINS: No, Your Honor, they're not saying
those different things did not happen. Let nme go through
a few of these points in the record, and these are sone
guestions that were posed by the hearing officer herself
in this case.

In the record, it's very clear that there
typically was oftenti nes one individual on duty. There
was one question at J.A 36 where the adm nistrator was
asked, even if you're on duty, say, beyond 3:00 and this
bui | di ng supervisor is there, what ends up happeni ng, and
woul d you handle it? He says, no.

In other words, if I"'min the building, | would,
you know, be surprised if they cane to ne and said, |ooks
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like we're going to be a little short on night shift, what
do you think we should do? In other words, the question
is going to be asked of the building supervisor, not ne,
the adm nistrator. She's in charge of that issue. That's
as strong a granting of the right to i ndependent judgnent
and section 211 duties as any.

QUESTION:  Well, that just concerns being short
on night shift, and that is really just a mathenati cal
call. That doesn't take any independent judgnent there.
You' re supposed to have 30 people there, we have only 29,
pi ck up the phone and see if you can get a thirtieth in.
That's just not independent judgnent.

MR. HAVWKINS: Your Honor, if you apply that
principle, then the vast array of supervisors throughout
the United States are not going to be supervisors, because
| believe, as M. Chief Justice indicated, it's very
frequently the exact situation, where managenent tells
you, these are how many people are allocated to your
departnment, you're going to get the job done, if enough
peopl e don't show up, call people in, hold people over for
overtime -- that is an inherent part of supervision,
maki ng those judgnents. W can get the production out
today with |l ess people, so | won't call anybody in. No,
we can't get the production out today, we need to cal
soneone in.
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QUESTION:  She wasn't given that discretion. As
| understood it, she had to nake the call when they were
under st af f ed.

MR. HAVWKINS: Your Honor, at page, transcript
206, concerning overtime without restriction, the question
by the hearing officer again was, so is there no
restriction on that concerning overtime assignnent and
calling people in, and the answer was no.

Even a question at transcript --

QUESTION: What is the that, no restriction
on -- yeah, she was supposed to try to get themup to the
full count, and to call people, but where is there --

MR HAWKINS: But there's no -- the point there
is no restriction on overtine, and then at 208 she's got
the ability to call into increase the unit above five,
and at transcript 334 one of the residence assistants
says, yeah, |'ve been asked to stay over and called in a
|l ot, so she clearly had those responsibilities.

QUESTION: | don't see howto deal with the case
unless we're like a super-NLRB, unless -- | could go this
far, we take the facts as stated in the Sixth Grcuit, you
know, and we say that insofar as those are concl usory,
what they actually nean, as long as it allows it, is what
t he board sai d.

| nmean, we'd go back to the opinions of the
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board, which | agree is just a sunmary affirnmance, so
you'd go back to the opinions of the district director and
say that's what the words nean, so when they tal k about

it, you know, when they tal k about her super -- how --

unl ess you want us to go -- you're saying we should go
read through the whol e record and deci de whet her al

t hese --

MR. HAVWKINS: Your Honor, |'m not saying that
you have to go read through the whole record. |'m saying
that, absent showing that the Sixth Crcuit was in sone
way arbitrary and capricious about the way in which they
handl ed this matter, they should be affirnmned.

The other point I would make, and | would Iike
to propose, and |'ve been doing this work for sone 25
years, and not unlike what this Court did in Ellerith &
Ferriger, it provided good determ native standards for
enpl oyers to followto be able to conply with the law, to
define in this situation what is a supervisor, and I'd
like to propose six points for this Court that | think
address these issues.

One is that the individual in question should
have the authority fromtheir enployer to engage in one of
the twelve activities. In our case, they had the
authority to assign, transfer, and responsibly direct the
enpl oyees by those definitions.
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Two, the individual should be responsible for
ot her enpl oyees, a shift, a departnent, a unit, a
facility. In our case, the RN was in charge of the
buil ding and the shift, and of the residents, and the
facility in general

Senat or Fl anders tal ks about that in terns of
direction of departnent, nen under him

QUESTION: Well, and you say it was her judgnent
as to how many of the extant enployees would be in each of
the various units. She said, you know, we need ei ght
here, rather than just five, so I"'mgoing to pull three
fromthe next-door units. She could do that.

MR HAWKINS: |If the census was down in a
particular period of time, if it was up she had those
sorts of abilities.

QUESTION:  No, no. Everybody's there, the ful
conpl emrent of the staff is there, and you say she had
authority to say, we need nore in this unit than they need
in the other unit.

MR. HAWKINS: Yes, she did.

QUESTION: I'mgoing to transfer three people to
this unit.

MR. HAWKINS: Yes, she did, Your Honor.

QUESTION:  And that, and the evidence for that
i s the nmenorandum whi ch says, if necessary, pull from one
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unit to anot her.

MR HAWKINS: It's nore than that, Your Honor.
It's also at transcript 155. |It's also at transcript 140,
142, 43, 45, 146, 150, 206, 220 to 221, 227 --

QUESTION:  Well, could you give us an exanpl e of
what those citations -- is that the testinony of a w tness
that you're referring to?

MR. HAWKINS: These are testinony of various

Wi t nesses about being assigned, calling people in, keeping

t hem over --

QUESTION:  I'mnot tal king about calling people
in. I'"mnot tal king about that. [|'mtalking about
assigning the enployees that are there and saying, | am

goi ng to make the independent judgnent that we should have
nore people in this unit than the enpl oyer originally put
t here, because this unit has special needs today, and | am
maki ng that judgnent, three people conme fromthis unit and
go here.
MR HAWKINS: At --
QUESTI ON:  Now, what evidence is there for that,
beyond the statenent in the menorandunf
MR. HAWKINS: At joint appendix 24, for
situational issues building supervisors can decide if
staffing is inadequate and that additional enployees are
needed. Buil ding supervisors can situationally ask for an
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the appendix to the cert petition? That's what the Sixth
Circuit relied on, as | understood it.

MR. HAWKINS: Yes, Your Honor, we rely on what
the Sixth Grcuit --

QUESTION:  And so you don't think it's necessary

to call our attention to any other facts than those that
the Sixth Grcuit relied on?

MR HAWKINS: Well, | do to the extent the
board's wanting to say these people aren't engaged in
i ndependent judgnent, because | think these --

QUESTI O\ They have said, though, that these
facts are sufficient to establish their status as
supervi sors.

MR. HAWKINS: Right.

QUESTION:  And so either -- it seens to ne you
ei ther agree or disagree with what they say on that page.

MR HAWKINS: Wth the Sixth Grcuit, correct,
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Your Honor.

QUESTI ON:  Your six points on what's the
correct -- are they in your brief, because I'd like to --

MR HAWKINS: No, they're not, Your Honor, and
l'"d like to finish those quickly. The fourth one is the
authority they have in exercise under section 211 is
different fromthose they supervise and thus not routine,
and | think that addresses the routine issue. It also
addresses Yeshiva at 690 about it not being routine, and
when you |l ook at the totality of the activities that these
RN s are engaged in, they're not routine as conpared to
the others they supervise.

Fifth, that the authority to exercise does not
consi st only of record-keeping or filing, and thus not
clerical, and sixth, in exercising their authority they
are not subordinate to those that they supervise, and use
t heir personal judgnent based upon experience, training,
and ability, thus they use independent judgnent, and these
standards are rational, they' re reasonable, they alleviate
any concern that we're trying to suggest that al
prof essional s are supervisors, or that sonmehow or
anot her --

QUESTI ON:  What RN under those standards -- what
RN woul d ever be professional and not supervisory?

MR HAWKINS: Well, certainly in large health
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care facilities you'll have a floor in a hospital, as an
exanpl e, where everybody's an RN, and you'll have one unit
supervisor. You wouldn't say all of those RN s, just
because they sinply periodically tell another nurse aide
or LPN, oh, adjust this --

QUESTION:  Well, typically isn't it so in
hospi tal s nowadays that you have a | ot of subpeopl e under
-- who are not RN's but are LPN s, and then other
categories, and that the nurse on the shift would be
telling those people -- she wouldn't be the nurse in
charge of assigning anybody any place, but she certainly
woul d be directing the nurse's aides and the LPN s.

MR HAWKINS: Well, Your Honor, if the RNis
directing the facility, as this one was in this situation,
t hey woul d be a supervisor.

QUESTION: | asked you to tell me who, under
your definition, what nurse, assum ng that the nurse is
going to give instructions to an LPN, to a nurse's aide,
and to other people who work in the hospital, what nurse
woul d not fit the standards that you just read?

MR. HAWKINS: A nurse that doesn't have the
authority fromthe enpl oyer to direct those enployees. A
nurse that's not been told you're in charge of the unit.

QUESTION:  What nurse in any hospital setup
woul d not have the authority to direct the LPN, supervise
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the LPN in the way a treatnment is adm nistered, a
treatment ordered by a doctor?
MR. HAWKINS: Your Honor, as an exanple, in sone
of the other cases that this Court has dealt with you
tal ked about whether the individual is aligned with
managenent or not. That is a key conponent. 1Is a nurse
just performng her duties in a project sort of the
straw boss | ead person, or are they actually aligned with
managenent and charged with the responsibility of
directing the facility or the unit or the group of
i ndi vi dual s.
QUESTI O\ Thank you, M. Hawkins.
MR. HAWKINS: Thank you, Your Honor.
QUESTION: M. Wallace, you have 6 m nutes
remai ni ng.
QUESTION: M. Wallace, | hope at sone point in
your 6 mnutes you'll tell us on what basis the board
di sregarded and apparently didn't accept the truth of the
menor andum whi ch said that these nurses had authority, if
necessary, to pull fromone unit to another.
REBUTTAL ARGUMENT OF LAWRENCE G WALLACE
ON BEHALF OF THE PETI TI ONER
MR. WALLACE: Well, the only nurse who testified
said she had not read two of the three nmenoranda that had
been introduced and had never been shown it. The -- on
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page 16 of our reply brief we respond --

QUESTI ON: What does that prove?

MR WALLACE: -- with record citations to sone
of these factual clains.

| do think, to put this in context, it's
inmportant that the Sixth Grcuit did not set aside any of
the board's findings in this case as erroneous. It just
reached different |egal conclusions based on its view of
what constitutes supervision, based on the board' s --

QUESTION:  The Sixth Grcuit did say that, in
its opinion, that they have the authority to nove
enpl oyees between units as needed, and | don't think the
board said that.

MR. HAWKINS: The board did not say that, and
that is not ny understanding of the findings. | wll say,
|"mholding in ny hand here the response to the general
counsel's notion for sunmary judgnment in the unfair |abor
practice proceedi ng before the board, and there was no
effort to introduce any further evidence on any of the
matters that we're tal king about.

The only request to introduce further evidence
was on the question of whether the enployer was exenpt
from coverage because it was an armof the State
government, or because its board was controlled by public
officials. They --
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QUESTION: Well, do you -- M. Willace, do you
chall enge the Sixth Crcuit's -- you say the Sixth -- you
agree the Sixth Circuit said there was the authority to
nmove. Now, do you chall enge that finding?

MR. WALLACE: Wwell, to --

QUESTION:  You can answer that yes or no. Try,
anyway.

(Laughter.)

MR WALLACE: | -- the board did not nmake such a
finding, and I don't know the basis on which the Sixth
Circuit made the finding.

QUESTION: Wl l, you have the nenos in the
record, and to follow up on Justice Scalia's question, you
say that a nurse, one nurse testified she had read only
one of the two nenos. Was there other -- what was the
ot her factual basis for the board saying these nenbs were
not accurate, or were not used?

MR. WALLACE: Well, they -- what the regional
director said was that paper authority differs from
authority in practice, and --

QUESTION:  What was his authority for saying
that? | nmean, what was the testinony, or reason that he
said that?

MR. WALLACE: All of the testinony was about
what, in practice, the nurses understood their authority
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to be when they were acting in the capacity of building
supervisor as well as in conducting their other
activities.

The board does have a procedure for review of
the regional director's findings, and that review was
denied in this case, and that is in an order in our
appendix to the petition for certiorari, which appears on
page 34a, because they found that nothing requiring review
had been presented, no substantial issues had been
pr esent ed.

There is a practice of not receiving new
evidence in the unfair | abor practice proceedi ng unl ess
there is something newly di scovered, or there are speci al
ci rcunstances warranting it, because otherw se the
contestants in the representati on proceedi ng woul d not
have sufficient incentive to present all of the relevant
evi dence and get that proceedi ng deci ded accurately.

QUESTION: Can | take it as some concession on
this? The Sixth Crcuit says, they have, the registered
nurse has authority to, quote, nove enpl oyees between
units as needed.

In respect to that -- that's the only one that
wasn't there before. 1In respect to that, you say on page
16 of your brief, the building supervisors, nanely the
nurses here, transfer enployees fromone unit to another
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sinply, quote, to nake sure the head count is there, end
quot e.

MR WALLACE: That is --

QUESTION: So | don't really see the conflict.

MR WALLACE: That is our view, and we have
citations on page 6 of our brief as well.

QUESTION:  So they do have authority to nove
peopl e to make sure the head count is --

QUESTION: Well, wait, | don't understand that.
As needed neans to make sure the head count is there.
They have a full conplenment of people. How -- if you're
short-staffed, noving it to another unit can't increase
the head count. | nean, it clearly neans in that
menor andum t hat they can decide they need nore in one unit
than are assigned to that unit normally. Doesn't it
clearly nean that?

MR WALLACE: | don't think it's clear. There
certainly is indication that it's for the head count, and
t he burden wasn't sustained, and the burden is on the
proponent of the exception.

CH EF JUSTI CE REHNQUI ST:  Thank you, M.
Wal | ace. The case is submtted.

(Whereupon, at 1:40 p.m, the case in the above-

entitled matter was submtted.)
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