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PROCEEDI NGS
(10:11 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
now i n Nunber 99-1680, City News and Novelty, Inc. v. the
Cty of Waukesha.

M. d son.

ORAL ARGUMENT OF JEFF S. OLSON
ON BEHALF OF THE PETI TI ONER

MR OLSON:. M. Chief Justice and may it pl ease
t he Court:

This case is controlled by the interaction of
four principles, all designed to elimnate the danger of
censorship by delay, fromthis Court's decisions on speech
licensing schenes. First, in order to conply with the
First Amendnent, a speech licensing schene that acts as a
prior restraint nust guarantee an applicant a pronpt final
adm ni strative decision in a short, fixed period of tine.

QUESTION: M. dson --

MR OLSON:  Yes.

QUESTION: -- is this a speech licensing schene?

MR OLSON: It is a speech licensing schene
because it requires a license to operate an adult book
st ore.

QUESTION: But it's different than Freednman, in
the sense that Freedman was expressly designed to permt
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or not permt speech based solely on its content.

MR, OLSON:  You're correct.

QUESTION: And it seens to nme this is not that
at all. 1 recognize the anal ogy, but Freedman is not
directly controlling, it seenms to ne.

MR. OLSON:  You're right that the Waukesha
ordi nance doesn't permt |icensing decisions on its face
to be made on the basis of content, but the Court |
bel i eve has recognized in Cty of Lakewood and in FW PBS
that |icensing decisions that are not expressly content-
based can still be used for covert content-based
censor shi p.

QUESTION:  Are you claimng that any of the
reasons that were given -- this is a case of a |license
that was in existence, and it was -- it's a nonrenewal
case, right?

MR, OLSON: Yes.

QUESTION:  And the nonrenewal was based on

violation, alleged violation of the terns of the |icense.

Are you contesting that any of those terns, |ike no mnors

on the prem ses, open booths, that any of those terns
violate the First Anendnent?

MR. COLSON: Not in this case. W wll do that
in sone future case, but we have not made that argunent
this case and we don't think the Court should reach that

4
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argunent in this case. This is a case about procedures,
not about the substantive disqualification criteria.

QUESTION: | suppose a book store, or a
newspaper has to -- they're in a building, and | guess
they can't have holes in the floors and unsafe electricity
and maybe they wouldn't be able to run a business if they
did. They don't have to neet -- for that safe electricity
or working conditions and so forth there isn't sone
special test, is there?

MR OLSON: Onh, all of those |l aws of general
application that don't act as prior restraints targeted at
speech can be enforced.

QUESTION: How are the violations here targeted
at speech? | believe that the accusation was they were --
i nvol ve conduct, nothing to do with speech in the books in
t he store.

MR. OLSON: They're targeted at speech in the
sense that they're tied to the license, and they're tied
to the permi ssion to continue your ongoi ng speech.

QUESTION: Wl l, so you have a book store, and
it says you can have a license to sell a book store, open
your book store provided there isn't electricity running
all over the floor and el ectrocuting peopl e.

MR. CLSON: Those --

QUESTION:  Is that then subject to sonme speci al

5
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test because it's a book store?

MR OLSON: If the requirenent to have the
electricity only applies to book stores, yes, it would be
subj ect to the Freedman guarantees. |If it applies to
everybody, as all those building code requirenents do as
far as | know, then they're not subject to the Freednman
guarantees, and that's what the Court said in Lakewood.

The second principle that | think controls the
Court's disposition of this case is that a speech
Iicensing schene violates the First Arendnent if it
permts the status quo to be altered to the applicant's
detrinment during the adm nistrative proceedi ngs.

QUESTI O\ How do you get that from Freedman,
because Freedman, the status quo was no speech. That is,
the Court said you nust have a graphic procedure, because
you're not allow ng soneone to speak. Here, a speaker has
been permitted to speak, has a |icense, and the question
is whether it will be renewed. So --

MR. CLSON: That's --

QUESTION:  So you're asking for, the continued
speech is the status quo, as distinguished from Freednan,
where no speech was the status quo.

MR. OLSON: That's absolutely correct. In
Freedman and in Sout heastern Pronotions the Court said
that a prior restraint before judicial review can be

6
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i nposed only where it nmintains the status quo.

Where the status quo i s speech, obviously you
can't inpose a prior restraint prior to judicial review,
and in the tail-end of Southeastern Pronotions the Court
listed the constitutional deficiencies with the |aw at
i ssue there, and one of the deficiencies |listed was that
it permtted the status quo to be altered to the
applicant's detrinment before judicial review

QUESTI ON:  That was anot her Freedman-type case,
wasn't it, where the performance could not go on under the
exi st ence.

MR OLSON: It was a new speech case, that's
correct, but | believe the Court found that the status quo
was altered to the applicant's detrinment because the show
in the presentation of Hair in Southeastern Pronotions had
to be postponed and they lost their date for the
present ati on.

We believe that the third principle governing
this case is that a licensing schene that acts as a prior
restraint nmust confer upon an unsuccessful applicant the
right to pronpt judicial review, and the fourth principle
is that --

QUESTION: Do you really -- is that really your
principle? As | understand your case, it's not pronpt

judicial review as such, as was the case in Freednman, but
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here you woul d be delighted to have del ayed j udi ci al
review as long as you keep your license until judicial
reviewis over, so what you're really saying, it's not a
guestion of pronpt, it's a question of until the end of
the judicial road, however long that road is, your license
can't be revoked.

MR. OLSON: We believe that's what Sout heastern
Pronotions requires, and we believe that's the only way to
prevent injury fromlack of pronpt judicial review

QUESTION: But then if that's the case it's
nothing to do with the pronptness of judicial review
It's sinply that you retain your l|icense until judicial
review is over, however long it takes.

MR OLSON: It's right that that's the rule
we're urging the Court to find in Southeastern Pronptions
and FWPBS and apply in this case, but it's wong to say
that it has nothing to do with the pronptness of judicial
review, | think, because the question on which the Court
granted certiorari is does the licensing ordi nance have to
contain | anguage to prevent injury fromwant of pronpt
judicial review, and the only way to prevent injury from
want of pronpt judicial review when you' re enacting city
Iicensing ordinance is to maintain the status quo,
guarantee the status quo --

QUESTION:  But that can be done by the court.

8
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If that's constitutionally required, as you say, when you
have the ordinance providing for pronpt conmencenent of
judicial review, what would go along with the pronpt
commencenent of judicial reviewis the ability of the
court, indeed the obligation of the court, if the
Constitution is as you say it is, to inmediately issue a
stay order preventing the cancellation of the |icense.

Wiy isn't that sufficient? Wy does it have to
be in the statute if you provide for judicial review and
if, as you tell us, the court having judicial review nust
mai ntai n the status quo?

MR. COLSON: Justice Scalia, it's not sufficient
for five reasons. First, the timng of that sort of
tenporary relief is in the discretion of the circuit court
and can depend on lots of factors, including docket
pressure --

QUESTION: Not if it's constitutionally
required, as you tell us. You tell us that the status quo
has to be maintained. |If that's so, you have a -- you
know, a lock on a stay order fromthe court as soon as the
case gets there.

MR OLSON: Well, that really depends on what
this Court says in this case. |If the Court says in this
case, as we urge it to say, that the status quo through
judicial review nust be guaranteed, then | suppose we

9
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could go into circuit court and get on the schedule for a
notion and have the judge receive briefs and deci de our
nmotion and, after a period of tinme, issue an order

i npl enenting this Court's deci sion.

QUESTION: It would al so nean that you've
brought this case before you have any reason to believe
you' ve been har ned.

MR, OLSON:  No.

QUESTION: | mean, why should we pronounce that
advi sory opinion? |If it is indeed the case, as you say it
is, that the court nust issue a stay order, why can't we
await that event? |If and when a court doesn't issue a
stay order, then you've been harned.

MR OLSON: | don't think that a stay order, the
possibility of a stay order in the circuit court is an
adequat e substitute for Freedman saf eguards, including
mai nt enance of the status quo as witten into the
or di nance.

QUESTION:  Well, the suprenme court of Wsconsin
held -- was it the supreme court, or the court of appeal s?

MR. OLSON: Court of appeals.

QUESTION:  The court of appeals held that what
you're asking for was not required here, didn't it?

MR. OLSON: The court of appeals believed that
the status quo woul d be maintai ned through the

10
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adm ni strative proceedi ngs automatically, and the court of
appeals held that it wasn't necessary to maintain the
status quo through the term nation of judicial

pr oceedi ngs.

QUESTION:  So under that holding, if you went
into the Crcuit Court of Waukesha County you m ght get a
stay and you m ght not.

MR OLSON:  Well, we wouldn't have nuch of a
claimon a stay today except by making the argunents from
Freedman and Sout heastern Pronotions that we're making
here today.

QUESTION:  Well, couldn't you argue that the
adm nistrative determnation by the city was arbitrary or
capricious? 1Isn't that a ground for judicial review of an
adm ni strative order?

MR OLSON: W could. That would be an argunent
going to the nerits of the claimand, of course, it would
be relevant to the issuance of a stay, because we have to
show probability of success.

QUESTI ON: Your position basically is, even
t hough your claimsubstantively has no nerit, you're stil
entitled to an automatic stay.

MR OLSON: | don't even get to whether we're
entitled to an automatic stay in my thinking, because I
don't think that the possibility of a stay being inposed

11
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in a discretionary manner in the circuit court is
sufficient to satisfy Sout heastern Pronotions, Freednman,
FW PBS.

QUESTION: It is sufficient if they decide your
case -- if the circuit -- you have sone claimon the
merits. You say they're arbitrary in taking away ny
l'i cense.

MR OLSON: O sone provision is
unconsti tutional .

QUESTION:  Yes, all right, you say this, we have
a claimon the nerits, and you say, judge, decide it.
Decide it before we have to close down. Now, if they do,
it's fine, right? You have no conplaint as long as the
j udge deci des your claimon the nerits before you have to
shut the door.

MR. OLSON: In an as-applied challenge that
woul d be correct, but this is a facial challenge.

QUESTION:  No, but I'mnot saying about this
case. Suppose it was always true that the judges would
decide on the nerits before anyone had to shut the door.

MR OLSON: If that were always true, then --

QUESTION:  No problem all right.

MR OLSON: -- the court wouldn't have to worry
about a specific guarantee --

QUESTION:  Fine, then why aren't you better off,

12



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

not worse off, if the court decides a stay before you have
to shut down, for after all, a court will give you the
stay as long as there's a reasonable probability of
success, but the court will allow you to stay open on the
merits only if you' re right.

MR. OLSON: Cetting that stay does require us to
show a reasonabl e probability of success on the nerits.

QUESTION: But to win, you have to win, so
you're easier -- it's easier for you to get the stay than
it is to wn.

MR OLSON: Not -- not really, in terns of
timng especially. W can't show a reasonabl e probability
of success on the nerits in an admnistrative review until
that adm nistrative record gets to the court, and there's
no time limt on that under the unanmended ordi nance.

QUESTION:  This case has an air of unreality to
it, because in fact your client did get a stay until the
end of the judicial road without making a show ng of
probability of success on the nerits and, in fact, the
entire case has been now adjudicated on the nerits, is
t hat not so?

MR. COLSON: That's correct, and we have no as-
applied challenge here. This is strictly a faci al
chal | enge case.

QUESTION: But isn't it also have an air of

13
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unreal ity because your client is not in business any nore
and doesn't intend to go back into business, as |
under st and t he proceedi ngs.

MR OLSON: Qur client is still just barely in
busi ness operating as a nonadult store, and intending to
cl ose even that operation within a matter of days, but as
we pointed out in our brief --

QUESTION: Wiy isn't the case noot?

MR. COLSON: The case isn't noot because there's
a disability fromlicensure that flows from having
vi ol ated the ordi nance by operating w thout a |icense,
which | told themthey were entitled to do under
Shuttl esworth, because --

QUESTION: But there's a disability for
licensure for a business he has no intention of engaging
in, as | understand it.

MR OLSON: Well, there's no showi ng that they
intend to engage in this business, or that they have not
applied for a new license and they don't have an
application pending now, but they haven't foresworn any
intention to apply for a license at sone other location in
t he future.

QUESTION: | have the inpression -- | nmay be
unfair to you -- that you may be representing interests
ot her than the nanmed party to the case here.

14
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MR OLSON: Not -- my client has a real,
concrete interest in having a facially valid,
constitutional ordinance on the book in Waukesha. City
News and Novelty and its officers have real interests in
t hat --

QUESTION:  Sufficient interest to finance
extensive litigation in the United States Suprene Court.
| guess that's the answer, right, and of course he's
paying the bills, | suppose.

MR, OLSON: Yes. The City News and Novelty is
footing the bill for this case because they believe
they're right, they believe in it's inportant principle,
and they don't want the 5-year disability fromlicensure
that will fall on the corporation and its officers. |If
they're determ ned to have been operating wthout a

license in violation of a valid ordinance up unti

February 14, 2000, which is when they stopped operating as

an adult book store, they'd be disabled fromlicensure in
Waukesha for 5 years after that, until Valentine's Day
2005.

QUESTION:  That disability has nothing -- |
mean, that disability has sonmething to do with a defect
the systemthat m ght have produced a merits decision that
was contrary to the facts, or contrary to the |aw, but I
don't see how that disability has anything to do with the

15
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guestion of timng that you' re now bringing before us. |
mean, if, indeed, your client was properly found to be in
vi ol ation of the substantive provisions of the ordinance,
then it seenms to ne he deserves to be disabled fromfuture
| i censi ng.

What does that have anything to do with the
timng question of, you know, he has to be allowed to
continue operation before the adjudication is made? |
mean, | see that you have sone continuing interest, but
it's not an interest that depends at all upon the issue
that you're bringing before us here.

MR. OLSON: Justice Scalia, they do in the
following sense. |If there is no valid judicial review
path in this licensing ordinance, then there's no valid
renewal mnmechani sm and the whole |icensing requirenent
beconmes facially invalid. Then they're entitled to
operate without a |icense.

QUESTION:  But you're not saying that the whol e
judicial review nechanismis invalid in the sense that it
has produced an unjust or incorrect substantive deci sion.
You're saying that there's one feature of it, nanely
whet her your client was allowed to operate in the nmeantine
that rendered it unfair, but I don't see how that has
anything to do with your -- the propriety of preventing
your client fromoperating in the future, once a

16
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substantive violation has properly been found.

O, you say it can't properly be found, that the
entire judicial proceeding is invalidated by reason of the
fact that your client could not be allowed to continue
operation pendi ng the proceedi ng?

MR OLSON: My client was allowed to continue,
but my client was entitled to have that guaranteed on the
face of the ordinance, and we contend that the --

QUESTION. Wl --

QUESTION: There is a -- there was a -- | forgot
what the title of the case was, but a decision of this
Court explaining that if you were entitled to sonmething as
a matter of constitutional right, due process, |ike
notice, it doesn't matter that the notice provision isn't
inthe lawitself, as long as the court insists on it.
Then you have no constitutional right that has been
vi ol at ed.

MR. OLSON: That's right. There are sonme of the
cases going to the requirenent of, for exanple, explicit
and specific and objective |icensing standards that
recogni ze that these could be -- these could cone from
usage or authoritative construction, as well as on the
face of the legislation, but here there is no usage or
authoritative construction that builds a status quo --

QUESTION: Wl l, do you have -- all we know is

17
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in your case you were allowed to remain in operation until
the end of the line. Do you -- is there anything in this
record to show that that doesn't routinely happen?

MR COLSON: Well, as far as | know, this is the
only establishnent ever to be licensed in Waukesha as an
adult book store. There's nothing --

QUESTION:  So you're saying in another case
soneone el se mght suffer the violation of a
constitutional right, but certainly that has not been your
experience, and | don't know why we shoul dn't assune that
ot her cases would proceed in this sane pattern and not in
sonme ot her pattern.

MR. COLSON: The Court has held in nore than one
case that license applicants are entitled nore to the hope
of the grace -- to nore than the hope of the grace of the
Government. They're entitled to a guarantee. In other
wor ds, maybe they will. Maybe they will |et the next guy
stay open, too, or maybe they'll say that we let A son's
clients stay open because that was test case, raising
constitutional issues about our ordinance and we weren't
sure how it was going to cone out, now we know, so you've
got to close with our nonrenewal decision. W're
entitled --

QUESTION: M. dson, does the fact that you're
maki ng a facial constitutional challenge here in your view

18
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make any difference on the question of nootness or
ri peness?

MR OLSON: Yes, | think it does. | think if we
wer e maki ng an as-applied challenge the -- Justice Scalia
woul d be right in the sense that we haven't suffered any
injury, because we were allowed to remain open. The fact
that we're making a facial challenge, I think first of al
it focuses the Court's attention on the ordi nance as it
stood in 1995, and that's -- in '96, and that it prevents
it frombeing nooted out by the subsequent anendnments to
t he ordi nance that have taken place four tines this year.

QUESTION:  Maybe, is it standing? | nean, as |
understand it you're saying -- you' re conpl aining about a
procedural flaw, call it X

MR OLSON:  Yes.

QUESTION: And as far as your client is
concerned, X never happened to him

MR, OLSON: Correct.

QUESTION: As far as your client was concerned,
it's now been determ ned that he violated the statute on
the nerits.

MR. OLSON: Correct.

QUESTION:  And your client says, |'mout of
busi ness anyway, |'ve nade an agreenment not to try to get
back into it.

19
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Now, it sounds as if that should violate sone
prudential principle. | just --

(Laughter.)

QUESTION: I'mnot totally sure which one.

MR COLSON:  Well --

QUESTION:  You've | ooked into this nore
t hor oughl y.

QUESTION: Can | add one fact before you answer
Justice Breyer?

MR OLSON:  Sure.

QUESTI ON: Cenerally the purpose of the facial
challenge is to protect third parties who nmay not be
before the court, but here, is it not a fact that the
third parties are largely, maybe not entirely protected by
t he amendnent to the ordinance, fromthe very danger that
you're seeking -- the very principle you re seeking to
vi ndi cate?

MR. OLSON: The third parties are protected from
a couple of the original problenms. They're protected from
indefinite time -- indefinite times in the adm nistrative
procedure. But they're not protected fromlack of pronpt
judicial review and | ack of preservation of the status quo
during judicial review. The third parties out there who
will apply for renewal in the future under this ordinance
will still face those facial problens with the schene as

20
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it stands today.

QUESTION:  But those third parties will be in
exactly the position that your client has been in during
the course of this litigation, isn't that correct?

What |'mgetting at is, the kind of the classic
third-party right that we recognize is the right in the
case in which the individual defendant in effect says,
yeah, as applied to nme the ordinance is perfectly
constitutional, but there are these other people and as to
themit would not be.

But here your client is in exactly the sanme
position as the other people, and should that make a
difference? One reason why it mght nmake a difference is,
if it turns out that this supposedly facially invalid
ordinance in practice is applied in a perfectly valid way
to you, should we therefore assune that it will be
di fferent when the ordinance is applied to third parties?

MR OLSON: | --

QUESTION:  So |I'm wonderi ng whet her you're
really in a situation in which our cases recogni ze your
right to raise a third-party right where you're in the
sane boat with them

MR. OLSON: | think your cases prevent you from
assumng that we are in the same boat with them | think
t hey prevent you from assum ng that they won't be required

21
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to close pending judicial review, for exanple, or that --

QUESTION: Well, why aren't you in the sane boat
with then?

MR. OLSON: Because --

QUESTI ON:  You say our cases prevent nme from
maki ng that assunption. Wiy aren't you?

MR. OLSON: W got the grace of the Governnent
and a special dispensation to be allowed to remain open.
Future applicants, there's no reason to believe that they
will get that, and they are entitled --

QUESTION:  There's al so, usually a chanpion
conmes forward and says, other people are going to be
chilled, but in this case not only aren't others chilled
fromgetting into this business, but you're being edged
out not because of any ordi nance, but because a bigger
pl ayer has taken over and there's not -- and has squeezed
you out of the market.

MR. OLSON: Maybe not totally out of the market.
They m ght want to apply for a license at sone ot her
| ocati on.

QUESTION:  But they are perfectly adequate
chanpi on of thenmselves. |It's not |ike the person who is
going to be afraid to denonstrate for fear of being
arrested. It's -- | don't see any chill of people Iike,
what is it, the B -- whatever the organi zation that has
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conme into this town with a bigger and better adult book
shop.

MR. OLSON: Setting that particul ar organi zation
asi de and | ooking at future operations that m ght be
deci di ng whether or not to |ocate in Waukesha, | don't
think it's beyond the stretch of the inmagination to
suggest that they m ght decide to go elsewhere if this
Court deci des that Waukesha's ordinance is just fine and
you can be nonrenewed adm nistratively for popcorn on the
fl oor, and you have to close until you get a judicial
decision on the nerits that that's an unconstituti onal
criterion.

QUESTI O\ Maybe we have been m sconstruing your
argunent. |Is your argunent not that there is a third-
party right that you were raising, but an argument that
even as to you in this case, in which you were allowed to
operate as the proceedi ngs progressed, even as to you in
this case, the statute was sinply flatly unconstitutiona
and therefore the entire proceedi ng was unconstitutional,
even t hough you weren't shut down pending the
det erm nation

MR. COLSON: W do contend that, and we do
contend that at |east on remand the nonrenewal order wl|
have to be vacated because it was issued pursuant to an
unconstitutional |icensing schene.
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And with the Court's permission, I'd like to
reserve ny tinmne.

QUESTION:  Very well, M. Odson. M. Mitz,
we'll hear from you

ORAL ARGUMENT OF CURT MEI TZ
ON BEHALF OF THE RESPONDENT

MR MEITZ: M. Chief Justice, and may it please
t he Court:

The petitioner in this case was denied a renewal
of its adult license for conmtting nine separate
vi ol ati ons of our rmunicipal code, including permtting
mnors to loiter and allowi ng sexual activity to both
occur on the prem ses. The Gty of Waukesha nai ntai ns
that a guarantee of a pronpt judicial determ nation, as
required in Freedman in the context of a censorship
schenme, is neither applicable or required for a licensing
ordi nance that focuses on the secondary effects of such
establishments and targets prior msconduct not protected
by the Constitution.

The specific issue before this Court, which is
before the Court today, is that -- whether such an
ordi nance, which has neither the effect or purpose of
l[imting or restricting the content of any comrutative
mat eri al s nmust provide either a guarantee of a pronpt
judicial determ nation, versus the availability or access
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to pronpt judicial review for adm nistrative deci sions
that are made concerning conduct which is unprotected by
the First Amendnent.

QUESTION:  Well, if we accept your statenent of
the question, | think it's perhaps an easier case than
believe they mean to bring, because | think part of their
point is that even under a schene which is justified on
the secondary effects analysis, so it's not content-based
in the classic sense, even under that schene, there is
still going to be a content restriction on speech if this
establishment is shut down, and that is true sinply
because the nature of the establishment is rather content-
specific, so you're going to have a content -- you're
going to have an effect which is correlated to content, so
that's why | wonder if it's fair for you to say that the
ordi nance does not have the effect, in addition to not
havi ng the purpose of a content restriction, because |
think they're saying it does have the effect of a content
restriction, and that's why you ought to have sone
saf eguar ds.

MR. MEITZ: | n answering your question, Justice
Souter, this Court said in the semnal cases, in the first
and the plurality of Arerican Mni Theatres, and in
Renton, that these types of establishnents, adult
establishments do have a effect on the surrounding
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envi ronment s.

The Court said in Renton, the ngjority said that
you are capabl e of regulating, you have a substanti al
i mportant interest, and as long --

QUESTI ON: No questi on.

MR. MEITZ: As long as your regul ations are
justified without regard to the content of what they sell,
in this case what they sell or rent, that is content-
neutral. Certainly --

QUESTION: It is content-neutral for certain
pur poses, but he is saying that there ought to be sone
procedural safeguard that recognizes the fact that even
t hese so-called content-neutral limtations based on
secondary effects do have an effect on speech, and that
effect is at |least very closely correlated with content,
and he's saying that for that reason, even though you can
regulate it -- that's not being contested, is it, as a
broad proposition -- even though you can regulate it,
there ought to be sonme Iimts on your regulation because

of the damage that you can and do on a content-basis, in

effect.

MR MEITZ: And | think that is clear. As the
Court -- a plurality stated in FWPBS, technically this is
a -- requires prior restraint analysis, and we do

initially, we provide the objective standards for review,
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because if you don't have, as the case was cited in
Lakewood, where there are no standards, you have unbridl ed
di scretion, and without any standards there's that hidden
i dea of censorship, and we provide, as the court of
appeal s determ ned, objective, definitive standards.

The ot her key here, as FWsaid, is you nust
provi de, the licensor nust provide a determnation in a
reasonabl e, specific period of tine.

QUESTION: But | think, and I don't want to cut
you of f, but | think what you' re saying -- and this may be
fine, but I want to nake sure | understand it. You're
sayi ng, yes, so long as we neet certain conditions, not
all the conditions he wants, we can have an effect on
cont ent.

MR MEITZ: | think what we're going to find
here is certainly --

QUESTION:  But isn't that your position?

MR MEITZ: There will be what we consider an
i ncidental burden on content. There clearly will be, but
this Court on numerous occasions involving tinme, place,
and manner restrictions where you have in place sone
restrictions, as long as they're incidental, and
incidental as this Court has defined on nany occasions, is
that the regulation is essential to the furtherance of the
interest, and clearly here, our interest, our interest in

27



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

protecting the health, safety, and welfare of our
citizens, is geared on not what they're selling, not what
they' re renting.

W' re concerned about keeping mnors out of
t hese establishnments. W' re concerned about keeping
sexual activity fromoccurring. W' re concerned about
peep boot hs not being obstructed, which would di scourage
sexual activity.

QUESTI ON:  We accept that and he accepts that.
Al he's saying is, if you re going to regulate on that
perfectly legitimte basis, you' ve got to do it pronptly.
That's the argunent. Wy can't you do it pronptly --

MR MEITZ: And | --

QUESTION: -- and therefore why is it a burden?
| mean, that seens to nme what the issue is in this case.
Wiy is it a burden that you should not carry?

MR MEITZ: W would agree with that. W
believe that the argunent of admi nistrative determ ne --
of pronpt judicial adm nistrative determnation is not the
i ssue before the Court.

QUESTION:  But do you agree that it's required?

MR, MEI TZ: Absolutely.

QUESTION: Well then, what's the difference
bet ween an adm ni strative delay, which you concede the
Constitution prohibits, and a judicial delay?
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MR. MEITZ: The big difference is this, and |
think there were six justices in FWPBS v. Dallas that
recogni zed the distinction between content-based
censorship schenes and the Freedman anal ysis, which was --
requi red these safeguards to obviate the dangers of a
censorship system and those |icensing ordi nance that do
not pass judgnment on the content of any conmutative
mat eri al .

QUESTI ON:  But what sense would it make for the
Court to have strict rules about adm nistrative expedition
but not judicial, other than what Justice -- the line of
guestions Justice Scalia was indicating, that there is
authority to issue a stay? Qher than that, what woul d be
t he reason?

MR. MEITZ: The reason is, is the requirenent
for a guarantee of a pronpt judicial determ nation in
Freedman i s because the |icensing schene in Maryl and was
passing a determ nation on the content of what is
obscenity. This Court has stated, to obviate the risks
associated with that the judiciary has the expertise to
make determ nations concerning the constitutionality or
whether a matter is protected or unprotected. That is
clear, that an admi nistrative review body is not the final
arbiter.

| f they want to decl are sonet hi ng obscene or
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not, the burden is upon them-- the burden upon them of
going to court and proving that is there, and the

requi renent of pronpt judicial determ nation is because
the judiciary has the necessary sensitivity towards what
is protected or not protected versus an administrative
body.

QUESTION:. M. Meitz, if some kind of provision
for pronpt adm nistrative reviewis required in these
| icense revocation cases, do you think this Court has ever
deci ded whether the ensuing judicial review, whether it
has to provide for a pronpt decision or just pronpt access
to the courts, to courts having a power to naintain the
status quo if the appropriate show ng i s made.

MR MEITZ: W believe that --

QUESTION: |Is there a difference between access
and final decision and what do you think our cases hold in
t hat --

MR. MEITZ: For matters involving censorship or
content-based situations, it's clear from Freednman and its
progeny, Southeastern, that a pronpt judicial, guarantee
of a pronpt judicial determnation is necessary to
mnimze the risk, and the --

QUESTION:  You nean final determ nation?

MR MEITZ: Yes.

QUESTI O\ As opposed to access?
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QUESTION:  Yes. However, as the plurality
stated in FW the words availability, avenue, and
possibility, that that is appropriate considering the fact
that what we are doing here, the nmunicipality is not
passi ng judgnment on the content. \What they sell is
irrelevant. W are naking determnations that are within

our expertise. W do it every other Tuesday in the Gty

of Waukesha.
QUESTION:  Well, I"mnot clear on what you think
is necessary. Is it necessary here that there be a

provi sion on the face of the statute for pronpt final
judicial decision, or just pronpt access to the court for
judicial review?

MR. MEITZ: Pronpt access, Justice O Connor
because we believe that the purpose, the reason for a
pronpt judicial determnation to elimnate that
di scouragi ng effect on the individual filmexhibitor to go
into court and the expertise, which only the judiciary
has, that is not applicable.

QUESTION: But it seens to ne it would go the
other way around. |[|f the adm nistrative agency has
expertise, and it's required to expedite, in your case,
but the judiciary doesn't, then you're allowing the entity
Wi t hout expertise to delay. That seens to nme, you have it
backwar ds.
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MR. MEITZ: Not with regard to matters that are
not content-based. |If you're nmaking a determ nation on
whet her mnors are loitering or not, that is within the
particul ar real mof nunicipal body. They nake deci sions
like that all the tinme, and that decision is, in effect,
final, unless there is an appeal taken, and that's clearly
unli ke the censorship schenme, where you have to go to
court Maryland, if you want this to be decl ared obscene
you better get authorization --

QUESTION: | go back to ny earlier question. |If
the premse is that the Constitution requires expedition
at the admnistrative level, why doesn't it have the sane
requi renent at the judicial level? Expertise can't be the
answer, because that works against you, it seens to ne.

MR. MEITZ: The reason it would not be required,
you have to | ook at the underlying rationale of Freednman
and why Freedman required a pronpt judicial determ nation,
because of specifically what the Court said -- filed |ike,
t he 37 photographs. You are not in the position,
censor -- you are -- you're in the business of censoring,
and you are not sensitive to the protected versus
unpr ot ect ed speech.

QUESTION: Well, isn't there something, too, to
the idea that when you get into court, you're dealing with
a neutral tribunal, whereas perhaps the admnistrative
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tribunal m ght be thought not to be neutral.

MR MEITZ: This is true, and | think as you
poi nted out earlier the deferential standard of review
exists virtually in every State that I'"maware of. It's
poi nted out by the Solicitor General, is whether there --
whet her the admi nistrative body was arbitrary and
capricious, exercises will versus its judgnent.

QUESTION: M. Meitz, would you be making this
sanme argunent if what was at issue here was not a statute
directed at adult book stores but a statute directed at,
let's say, radio stations? It's not addressed at al
busi ness, just radio stations.

It picks themout, and it addresses the external
effects of radio stations. |If they're found to be in
violation of the sanitary code because they're infested
with rats, or because the plunbing is unsafe, or because
the electricity is unsafe, their license can be revoked.
It seens to me a very parallel situation. Now, would you
say that you could have a hearing under that statute
directed only at radio stations, and shut down the radio
station before the opportunity for conplete judicial
revi ew has been accorded?

MR MEITZ: |If you' re obviously not trying to --

QUESTION:. | amworried --

MR. MEITZ: -- control the content, but if it's
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like you said --

QUESTION:  That's right.

MR. MEITZ: -- rats, or whatever, | would say,
absol utely, because if you -- you have an interest in
mai ntai ning the sanitation and health of the community --

QUESTI ON:  Yes.

MR MEITZ: -- and if there happened to be a
licensing schene that allowed themto be shut down, |
think the nunicipality would have a real substanti al
interest in controlling, and as part of its public --

QUESTION: A court would want to inquire into
why only radio stations were prohibited fromhaving rats
in them as opposed to every other kind of business,
suppose.

MR MEITZ: | would agree with that, but |
think, again | bring the Court back to the sem nal cases
of American Mni Theatres and Renton. The Court
recogni zed that these secondary effects associated with
such establishnents are inportant and substantial, and
they allow the nunicipality sone flexibility with dealing
with these very serious problens, so yes, in a sense --

QUESTI O\ Those cases just dealt with the
| ocation of the business. They didn't go into procedures
at all, Renton and M ni Theatres.

MR MEITZ: Renton and Mni Theatres was a
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licensing, albeit you' re correct, Justice Stevens, it did
i nvolve the zoning, but I think there have been ot her
cases since then, and 1'Il use -- although not in the
adult book schene, but I will nmention Ward v. Rock Agai nst
Raci sm where there was a clear burden, or incidental
burden pl aced upon speech fromthe standpoint of how | oud
the nmusic could be in Central Park, and the interests of
the nmunicipality being, you know, the neighbors around
Central Park had the right to quiet enjoynent --

QUESTI ON:  But again, that didn't have anything
to do with the timng of the decision, as | renenber it,
didit?

MR MEITZ: Well, the Court there analyzed that
as internediate scrutiny, tinme, place, and nmanner
restriction.

QUESTION: 1'd just like to get quickly your --
what's the procedural doctrine that -- is -- look, they're
conpl ai ning about X. They weren't hurt by X  They've
decided definitely they're not entitled to a |icense
anyway and they're going out of business, all right.
They' ve agreed to that, and yet they want to conplain
about X. What's the procedural doctrine that bars then?

MR MEITZ: |I'mnot sure if | understand the
guesti on.

QUESTION:  Well, you don't think they ought to
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be here making this argunent. You called it noot, or --
we just went --

MR MEITZ: Yes.

QUESTI O\ Renenber what | just went through
wi th hinP

MR MEITZ: Yes.

QUESTION: | want to know, what's the procedural
doctrine that says we can't get to the nerits of this?

MR MEITZ: | -- the reason we brought this
issue to the Court's attention, and for the very linmted,
uni que situation, was the issue upon which you granted
review, and that is whether you require a pronpt judicial
determ nation. The fact whether it was expedited or not,
they were not injured. They were allowed to stay open,
and that -- again, we would prefer that this natter be
litigated on the nmerits. W have many municipalities --

QUESTION: | just want the name of the doctrine.
What is the law that stops them from doing --

MR MEITZ: | would cite Asarco fromthe
standpoi nt at |east that you have to have sonme kind of
l'i kel i hood of redress that's available fromthis Court,
and it's very speculative at this point in tine.

QUESTION:  But you called it noot. You did
| abel it npotness, as opposed to standi ng, because |
suppose, on the theory that going in, when this whole
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thing started, they appeared to be -- to have a live
interest in this, but now at the end of the line they
haven't maintained that interest. | thought that's what
you were sayi ng, but maybe not.

MR MEITZ: Only since the Court granted this
petition for review, we felt it was our obligation to
bring it to your attention because of the limted issue
upon which you granted the review, not because we anended
t he ordi nance.

QUESTION: Well, is the -- is this any nore noot
than Pap's and Erie was noot ?

MR MEITZ: | think it's distinguished from
Pap' s, because one, as the Court stated in Pap's, they
were -- this is clearly not an attenpt by us -- they
arrived at a favorable decision fromthe | ower court,
number 1. Nunber 2, we don't know what -- as Justice
O Connor said in Pap's, there's sone ongoing injury that
occurred in that case to the City of Erie --

QUESTION: The difference seened to me to be, in
Pap's it's solely a question of nootness. Here there's a
different thing. The additional thing is that they were
never hurt by the provision of which they're conpl ai ning.

MR. MEITZ: And that's exactly why we brought
that to the attention --

QUESTION: | know, and I"'mtrying to | ook for
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t he doctrinal handle.

MR MEITZ: Yes, and we look at it, if the Court
woul d have granted cert on all issues that woul d have been
a different case, because that mght, if you were -- the
standards issued, or there was sone inpartiality question
of City of Waukesha panel, then that woul d maybe underm ne
the entire licensing process, but this was a very limted
issue, and we fail to see howthis -- how they are harned
by this, or there's any redress likely by this Court.

The Court here is -- there's 21,000
muni ci palities in this country, approximtely, all of
whi ch have a substantial interest and -- in seeing --
preserving the quality of urban life in Anmerica.

QUESTION: May -- I'msorry, may | just go back
to this other issue, and I want to ask you a question
about your ordinance.

They're out of business now, | take it. They're
not -- they don't wish to operate at the nonent.

MR MEITZ: That's my understandi ng.

QUESTI ON: Ckay.

MR. MEITZ: They're closing down this week.

QUESTION:  Now, if they were to win their case,
woul d they be entitled to a |icense renewal under your
ordi nance, even though they do not at the present tine
wi sh to operate the business?
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MR MEITZ: W don't believe so, because of the

narrow i ssue before the Court.

QUESTION:. Well, I"mnot -- no, but |I'mnot
aski ng about the issue before the Court. |'masking a
guestion about your ordinance. |If they were to win this

case and they cone to you and say, we don't intend to
operate this business, but we'd |ike a |license, does your
ordi nance provide for granting thema |icense?

MR. MEITZ: They could be granted a license if
they were -- if they're found not to have commtted a
vi ol ation over the past 5 years. The offices --

QUESTION:  You license businesses that don't
intend to operate?

MR MEITZ: |If they don't operate, no, we would
not give thema |icense.

QUESTION:  Well, that was ny question. As |
understand it, they don't intend to operate. They say,
okay, we've won our case. W don't intend to operate,
give us a license. Can they get a |license under your
or di nance?

MR MEITZ: No.

QUESTI ON: Thank you, M. Meitz.

M. Feldman, we'll hear from you

ORAL ARGUMENT OF JAMES A. FELDVAN
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE
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SUPPORTI NG THE RESPONDENT

MR. FELDVAN. M. Chief Justice, and may it
pl ease the Court:

It's our position that the city's ordinance in
this case satisfies First Amendnent procedural standards
in that pronpt judicial reviewis avail able and therefore
t he judgnent bel ow shoul d be affirned.

QUESTI ON:  You nean access to review, as opposed
t o deci si on- maki ng?

MR. FELDVMAN. Yes. | think that actually is the
guestion on which the courts of appeals were divided, and
that's the question that the Court ought to reach and
deci de, whether what's necessary is access to pronpt
judicial review, or a final judicial determ nation on the
merits within a particular period of tinme.

QUESTION: M. Feldnan, are those cases
involving renewals, or initial issuance of |icenses?

MR FELDVMAN: | think all of the -- at |east all
of the court of appeals decisions |I think were initial
l'i censes.

QUESTION: Do you think the considerations are
the same in the two situations?

MR FELDVAN: Yes, | do. | think there are
differences in a due process anal ysis between sonmeone who
has applied for renewal of a |icense and hasn't gotten the
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renewal and has a property interest, perhaps, in that
license, and that may have due process inplications, but |
think fromthe standpoint of the First Amendnent the
guestion is, is there going to be a period of tinme during
whi ch t he expression doesn't occur, or does occur, and
it"s just an interest in expression, and it doesn't matter
whet her before that tine the person was |icensed and
had -- expression occurred or not.

QUESTION: O course, the status quo is entirely
different, because in one case the status quo is that the

First Amendnent materials are being sold, and in the other

they're not in -- they' re not being sold.
MR. FELDVMAN: | think that's true. | think that
status quo issue has to -- nay have to do with a due

process anal ysi s.

QUESTI ON:  Yes.

MR. FELDVMAN. Fromthe standpoint of the First
Amendnent, the Court's references in Freedman and the
ot her cases to maintaining the status quo was -- in the
context of those cases what that neant is, there can be a
period of time during which the expression doesn't occur,
and | think that's the sane principle that applies here.
There can be a period of time in this case pending
judicial review, as long as the judicial reviewis
avai |l abl e, during which the expression doesn't occur.
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| think what's necessary in this context is, the
license applicant has to have the availability of -- has
to be able to go imMediately into court once the
adm ni strative decision is nade, the |icensee has to have
the ability to get tenporary or prelimnary relief if the
facts of the case warrant it, and there has to be no
particul ar obstacles that are placed in the |icensee's
way, and if all of that is satisfied, then the court is in
the position to safeguard the |icensee's interest and no
further requirenents are necessary.

QUESTION:  So you think the availability of
tenporary relief on a substantial showing is a necessary
conponent of the review?

MR. FELDVMAN. It's not directly presented here,
because that is available under this statute, but yes, |
think it's probably -- if you had a schene -- and they are
unusual , but | think they may exi st here and there. Were
a court doesn't have the power to grant the tenporary
relief, I think that would raise other -- that would raise
First Anendnent concerns.

| think --

QUESTION: M. Feldnan, does the Governnment have
a position on nootness, or whatever you want to call it,
or the justiciability of this case at this tine inits
current posture?
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MR. FELDMAN. | think it's our position that
essentially for the reasons given by the petitioner, that,
al though it m ght be a close question, the case is
probably not nmoot. There still is some continuing
interest that the petitioner has in the case.

QUESTION: Wiy do these adult book store owners
keep goi ng out of business and not intending to get back
in? | nean, we had the same question in Pap's. It's an
occupational hazard, | gather.

(Laughter.)

QUESTION: | don't understand.

MR. FELDVAN. |I'mreally not aware of the
economi cs that lead to that.

QUESTI ON: But how does he have the right to
raise the clains of people who are not here whom woul d be
affected by this procedural provision, when he hinself is
not affected by it?

MR FELDVMAN: | think that his -- | think his
basic claimis this, is this procedure that the city's put
into effect, this licensing procedure, is
unconstitutional, and therefore | don't really even need a
license, or if | need a license, | ought to be able to get
one inmmediately. That's the basic claimthat --

QUESTION: He's saying the whole thing is
unconsti tutional because --
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MR. FELDMAN: Ri ght.

QUESTION: -- it doesn't have sufficiently quick
judicial review, which he hinself wouldn't have been
af fected by.

MR. FELDVMAN. That's right, but I -- the fact
that in this particular case he woul dn't have been
affected by it --

QUESTION:  Can you think of another case where
it was that distant and sonmebody was all owed to raise
sonebody' s First Amendment rights when the other people
were perfectly able to raise it thensel ves?

MR FELDVAN:  Well, | think the FWPBS case, for
exanple, or in the Lakewood case, | think in a couple of
t hose cases you' ve had peopl e who say, that there are
these -- that there are First Amendnent procedural
safeguards that are required, and the party is able to go
into court and say, his claimis that the schene is
unconstitutional. Now, I'mnot -- we don't agree that it
is --

QUESTI ON:  Even though it doesn't affect them at
all. Even though they're not affected and the other
peopl e --

MR. FELDVMAN. They're not affected in this case.
| suppose the theory would be that when he goes for
renewal again he mght be affected, or that he --
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QUESTION: Well, if the theory is if he goes for
renewal again and he's not going back into the business,

it's alittle far-fetched, isn't it?

MR. FELDVMAN. Right. | think -- yes.
QUESTION:. Well, | take it that the classic
Thornhill doctrine, where I"'mallowed to rai se sonebody

else's rights, is because it's a content-based statute,
and this is not content-based.

MR. FELDVMAN. That's right, and | think that's
the crucial -- this is not contents-based, it's true, but
al though in the FWPBS case, which was identical to this
in terms of whether it was content-based, the Court said
the party could al so raise these procedural interests,
First Anmendnent interests, could nake a challenge to the
constitutionality of that schene.

| do think that on the merits the inportant --
the crucial point here is that the decisions the city
makes are not content-based. Unlike in a situation |like
Freedman, where the Court said, this Court said that a
reviewi ng court has to be able -- has to -- is necessary,
because what the State was doi ng was | ooking at the
particul ar novie and maki ng a judgnent based on that
content about whether that novie should be all owed.

QUESTION:  Can you explain to ne why the
adm ni strator nust act pronptly, but the judiciary does
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not ?

MR. FELDVAN. Yes, | hope so. | think in -- in
FW PBS what the Court held was that sone of the Freednan
requi renents are not necessary in this context and, in
particular, it said the city doesn't have to go to court.
You can |let the other party go to court and the city
doesn't have to bear the burden of proof when it goes to
court, and | think the point of that decision was that the
muni ci pal decision here, since it's not content-based, can
be allowed to go into effect and have final effect even
with no judge ever |ooking at it.

In the Freedman context, it's quite different.
In the Freedman context, what the Court was sayi ng, we
don't want this censor's decision to go into effect for
any significant period of time w thout a judge | ooking at
it. It's not really a final determ nation of [aw unti
you go into court, until a judge has a chance to | ook at
it and deci de whether the material --

QUESTION: | thought --

MR. FELDVMAN. -- is constitutionally protected.

QUESTION:  Am | wong, | was thinking, |ook,
normal |y where your courts are at stake a prelimnary
i njunction is good enough, but that isn't good enough
where it's the adm nistrator, because the adm nistrator
m ght not be as fair.
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MR FELDVMAN: |'mnot sure | understand the
guesti on.

QUESTION: Well, the reason that you have to
protect them nore about -- against the adm nistrator than
a judge is, you think, well, the judge will be fair. He
sees irreparable injury, and if there's sonme probability
of success he'll give you the injunction.

MR FELDVAN: That's correct.

QUESTI ON: But you have to be tougher than that
on admi ni strators, because they're already taken a side
and they're not judicial and so forth.

MR. FELDVMAN. That's correct. | was only naking
the point that there was a unique feature present in a
Freedman-type case, which is, you don't want any effect to
be given, or any substantial effect to be given to the

adm ni strati ve deci sion because it's a content-based

deci sion on the content of that speech. You don't want
any effect to be given to that, basically, until it gets
into court.

Here, the point of FWPBS was, that can have
sone effect as long as the proper procedures are required,
and --

QUESTI O\ Excuse ne, until it gets to the
court? Are you saying that if it's a content-based
restriction you cannot inpose it until the judicial review
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is conpl ete?

MR FELDVMAN:  No. No, but I do think that the
Freedman saf eguards were designed so that it has a very
limted effect, and that was the reason why in Freedman
you needed the judicial determ nation, not just the access
to the judge, to be within a very pronpt period of tineg,
because there was a concern that that admnistrative
deci sion just shouldn't have a final effect until -- not
for a very long tinme, only for the m ni num possible tine,
until the judge decides the --

QUESTION:  Way wouldn't a stay by the judge, if
t he judge thought there was any question about it, why
woul dn't that have sufficed in that context as well?

MR. FELDVAN. That would, but I think you could
| ook at the Freedman decision --

QUESTION:  Yes, but that would be changing the
status quo.

MR. FELDVAN:. Excuse ne.

QUESTI ON:  That woul d be changing the status
guo. The State problemis different in the two
si tuations.

MR. FELDVMAN. The stay, in nmy view, in our view
those are really procedural due process issues and not
First Amendnment issues, but | think that would be
sufficient. | think you can | ook at the Court's decision
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in Freedman as essentially saying that the -- saying that
either a judge has to grant a stay in each one of these
cases regardl ess of the nerits, or there has to be a
pronpt judicial determnation within a very short period
of time.

QUESTION:  Yes, but the stay in the case
involving an initial issue, a stay would be a nandate to
grant the license, rather than a stay to maintain the
st at us quo.

MR. FELDMAN: That's correct. That's correct.

QUESTION: So it's really not a stay, it's nore
of a mandanus.

MR. FELDVMAN: That's correct, but | -- that's
correct. That's correct, but | do think the difference is
that in the initial -- whether, in -- under a procedural
due process analysis there is a difference. For the First
Amendnent the question is, is that speech occurring during
that period of tine, and how long a period of tine can
that be allowed to happen.

The decisions that the city nakes in a schene
like this are decisions about things |ike whether there
were mnors in the store, what was the age of the peopl e,
were they there, were they not there, were the booths
covered or were they not covered so that you could be able
to tell what was going on inside them was there sexua
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activity that sone of the patrons were engaging in or not.

Those are very, very different fromthe kinds of
deci sions that were nmade in the Freedman context, and
since those decisions are the kinds of things that
muni ci palities make in generally in enforcing police
power -type ordi nances, there's no reason for themnot to
be given, in fact, when they nake them

QUESTI O\ Thank you, M. Fel dman.

M. dson, you have 4 m nutes renaining.

REBUTTAL ARGUMVENT OF JEFF S. OLSON
ON BEHALF OF THE PETI TI ONER

MR. OLSON: Thank you. If I'moperating a radio
station and the city takes ny |license away because |'ve
et the fence around ny tower get into slight disrepair,
and ny defense is that the provision of the ordinance that
says you can |l ose your |icense for having your fence in
di srepair slightly is unconstitutional, | can't even raise
that defense until | get to court, and if | don't get
pronpt judicial review or a stay of the status quo and be
allowed to operate until ny judicial decision, I will in
all likelihood be out of business and I won't have any
effective judicial review on that constitutional defense,
and the adm ni strative process can't touch that
constitutional argunent.

This Court's decisions are clear that delay in a
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i censing process can |ead to content-based censorship
just as easy as |lack of standards, even in a situation
where |icensing decisions are not expressly based on the
content of the material.

Lakewood | think also warns us that an ongoi ng
business is a nore likely target of content-based
discrimnation in the licensing process at the
adm nistrative level. The --

QUESTION:  Then | don't understand why the
proper answer isn't, because there is this danger, the
court will look at it case-by-case and if, indeed, this is
a situation where the admnistrator is abusing authority
to disguise what is really content-based regul ation, the
court can say in that situation, we put a freeze on it.
We all ow you to keep your |icense pending the decision.

But if there's no basis for that, so that it is
just a tinme, place, and nmanner-type restraint, why should
you be able to maintain the status quo, which is, allowed
to go on with the business, in face of very serious
charges of violations that have nothing to do with the
content of the books and tapes that are sol d?

MR. COLSON: On the face of the ordi nance, those
violations may or may not be very serious. Nonrenewal is
required for one single, trivial violation of a provision
of the ordinance that may well be unconstitutional. W
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can't test the constitutionality of that provision on the
face of the ordinance until we get to court.

There are really | arge nunbers of people out
there, highly notivated, with influence in nunicipa
affairs, who are waiting for this Court to give them an
opening for the covert censorship of sexually explicit
speech through delay of licensure, or through any other
nmet hod that allows roomfor indirect action.

Not only ny client, as an adult book store, but
ot her people who are engagi ng i n unpopul ar speech and
mai nstream nedi a ask this Court not to create that opening
for covert censorship by delay of the judicial review
until that delay becones fatal to many busi nesses who
won't have neani ngful judicial review because they'|l just
die on the vine while they're waiting for a judicial
deci si on.

A tenporary injunction that they have to take
the burden of getting in circuit court is not going to be
an answer. First of all, it's the kind of cunbersone and
ti me-consunm ng and expensive neasure that, as Justice
Harl an, concurring in Shuttlesworth, said, you shouldn't
have to engage in to pursue your free speech rights, and
second, it's a flawed process because you have to wait for
the adm nistrative record to prove you' ve got a chance of
prevai l i ng.
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CHI EF JUSTI CE REHNQUI ST: Thank you, M. d son.
MR. OLSON: Thank you.

CHI EF JUSTI CE REHNQUI ST: The case is submtted.
(Wher eupon, at 11:12 a.m, the case in the

above-entitled matter was submtted.)
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