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PROCEEDI NGS
(11: 05 a.m)
CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
next in Nunmber 99-1185, Mark Seling v. Andre Brigham

Young.
Ms. Hart.
ORAL ARGUMENT OF MAUREEN A. HART
ON BEHALF OF THE PETI TI ONER
M5. HART: M. Chief Justice and may it pl ease
t he Court:

This case presents a narrow but inportant issue,
and it concerns how this Court determnes the threshold
guestion of whether a statute is civil or crimnal. This
threshold inquiry is inportant because it establishes what
constitutional rules apply to a statute and that the
statute nust satisfy, and al so what constitutional
protections are available to people who are subject to the
statute.

It also is inportant because this same threshold
inquiry applies to many kinds of statutes, not just
statutes such as Washington's, providing for the
comm tment of sexually violent predators. It applies to
numer ous statutes, including others that deal with
confinement such as nore generalized civil conmmtnent
|l aws, commtnments for drug or al cohol treatnent, statutes
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such as quarantine statutes, and statutes relating to
pretrial detention.

In this case, the Ninth Grcuit rejected the
principle that whether a lawis civil or crimnal is a
t hreshol d question based on | egislative intent and the
face of the statute. |Instead, the Ninth Crcuit held that
Washi ngton's admittedly civil law may be divested of its
civil nature and converted into a crimnal law if
conditions of confinenent at Washi ngton's Speci al
Comm tment Center are punitive.

In other words, the Ninth Grcuit held that the
fundanmental nature of a law as either civil or crimnal
may vary and that the same statute may be both civil and
crimnal at different times and in different places.

The Ninth Circuit's decision is fundanentally
wong. It conflicts with the holding of this Court in
Hudson v. United States. It doesn't serve --

QUESTION: Ms. Hart, | suppose you could have a
situation where on habeas sone prisoner, sone person being
hel d under a statutory schene of this type could cone in
and say, on Federal habeas, |'m being held under
circunstances that violate the Constitution, and nmake an
i ndi vi dual challenge, isn't that so?

M5. HART: | think that in habeas an individual
who's subject to confinenent could cone in and the purpose

4
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of habeas woul d be for that person to indicate that for
sonme constitutional reason the very fact or duration of
his or her confinenment violates the Constitution.

QUESTION: Right. |Is that what this person is
doing, or is there sonething different?

MS. HART: No, Your Honor. |In fact, | think
that what M. Young has here essentially is a civil rights
claimthat the conditions of confinenent at the Speci al
Comm tment Center are not what they ought to be.

QUESTION:  Now, there is an ongoing 1983 cl ass
action, is there, covering this very facility?

MS. HART: Yes, there is, Your Honor.

QUESTI O\ And under that action, presumably
this respondent woul d be affected by the outconme of that?

M5. HART: | believe that's correct. The
Special Comm tnent Center is under the supervision of the
Federal District Court in Washington at the nonent. That
particul ar case basically deals with i ssues of whether
there's adequate treatnent at the Special Commtnent
Center.

QUESTION: Wiy is that a constitutional clainf
| mean, what constitutional claimdoes he have other than
t he doubl e jeopardy cl ai n?

M5. HART: In this case, Your Honor?

QUESTI ON:  Ex post facto.

5
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QUESTION: O ex post facto.

QUESTION:  Both. Both.

M5. HART: He woul d have each of those clains,
and in this case, provided he -- that our statute is
punitive --

QUESTION:  No, no, but | nean, assum ng the
statute is not punitive, does he have any ot her
constitutional relief for the fact that he is not getting
the treatnment which the statute provides he's supposed to
be given? 1Is that a constitutional claim or just a State
| aw cl ai n?

M5. HART: He would have, certainly under
Washi ngton statute, a State law claimin the sense --

QUESTION:  Correct.

M5. HART: -- that the statute requires adequate
treatnment and --

QUESTION:  Right, but what other Federal
constitutional claimwuld he have?

M5. HART: The only Federal constitutional claim
that | believe m ght otherw se be involved here would be a
claimthat goes to conditions of confinement on sonme sort
of --

QUESTION:  Cruel and unusual punishnment? He's
not --

M5. HART: No, not with respect to any issues

6



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

that would flow fromthe crimnal |aw, Your Honor. There
are -- certain decisions of this Court will not precisely
reach an issue that | read to suggest that individuals who
are deprived of their liberty are entitled to certain

m ni mal adequate conditions of confinenent as perhaps a
matt er of substantive due process.

QUESTION: And is that the basis for the -- is
it the Turay suit? There is a pending 1983 case, so we
don't have to specul ate, at |east, about the basis of that
lawsuit. What is the constitutional right that's invoked
in that litigation?

M5. HART: In the litigation that's ongoing
currently --

QUESTI ON:  Yes.

M5. HART: -- Justice G nsburg, the right that
is being invoked is essentially a right that one m ght
find derivative fromyour decision in Youngberg, and that
is aright to a certain |l evel of nental health treatnent.

QUESTION: Well, in effect the claimis that if
you conmt ne for treatnment, you' ve got to treat nme. 1've
got a substantive due process right to that effect --

M5. HART: That's correct, Your Honor.

QUESTION: -- if | amtreatable. But that's the
kernel of it, isn't it?

M5. HART: That's the essence of the claim Your

7
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Honor .

QUESTION:  Wel |, Youngberg certainly didn't go
that far.

M5. HART: It didn't, Your Honor, but | believe
that that's where the genesis of the claimin this case,
and as | say, there's certain |anguage in Youngberg that
woul d perhaps |lead one in that particular direction.

QUESTION:  But turning to this case, when at the
outset a determnation is nmade for an order for a civil
conmitnent, is there no basis for the court to determne
and to | ook at how the di sease is defined, how the
treatnment is defined, what treatnment facilities are
available in order to determ ne whether or not it's
punitive?

MS. HART: Your Honor --

QUESTION: Isn't there sone initial assessnent
t hat nmust be nade?

M5. HART: No, Your Honor. This Court has, for
pur poses of civil conmitnment has required two predicates.
One is a nmental condition, and the other is an existing
danger ousness.

Once that civil conmtnment is affected, however,
Your Honor, there are certain clains that can be made and
are being made in the State of Washington that the
i ndi vi dual subject to that conmtnment is entitled to
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adequate care and an adequate |evel of treatnment, but that
doesn't go to -- the conditions of confinenment, Your
Honor, wouldn't go to the face of the statute, or whether
the statute itself is punitive. This Court --

QUESTION: Wiy is that? | nean, suppose you
have a conpul sive ax nmurderer, and you know, he's served
his time, but he's still a conpul sive ax nmurderer. You
could not conmmt himsinply because he's dangerous and
t hen not provide treatnent?

O what about quarantine of sonmeone who has a
comuni cabl e di sease? In order to quarantine, do you have
to provide treatnment?

M5. HART: Your Honor, | don't find an answer to
t hose questions precisely in this Court's jurisprudence.
It does seemto ne that one of the things this Court has
sai d, however, on a due process level, is that a
statute -- if the State is going to claimthat it's
commtting an individual for treatnent, that's what its
statutory purpose is, then the statute ought to relate to
that in ternms of the nature of the confinenment and the
duration of the confinenent.

QUESTION: Does this statute make that
representation, that it's confining himfor treatnent, or
does it sinply talk about the abnormality, nental

abnormal ity?
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M5. HART: Your Honor, this statute confines for
treatment and in order to protect the community fromthese
individuals, so it's -- statutorily it serves both
pur poses.

QUESTI ON: Suppose that he nakes out his claim
Suppose he proves what he's trying to prove. Suppose he
proves that there's virtually no treatnent for people who
could benefit by it, that it's virtually inpossible to be
rel eased to hal f-way houses even though certain nedical
peopl e woul d say he was safe enough for that.

He proves that it's being run by prison
officials for the nost part, and not by nental health
officials, and that really there isn't much segregation
fromthe general prison population, and they don't seemto
have the status of ordinary nentally ill people confined
for civil purposes. Assune he proves that, would that
then violate the statute?

M5. HART: That woul d be inconsistent with
Washi ngton's stat ute.

QUESTION: So it would violate the statute. So
you' ve read his clains, and you' re saying that if he
proves what he says he's going to prove, then the
conditions violate Washi ngton's statute.

M5. HART: Washington's statute specifically
requires that individuals --

10
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QUESTION:  Yes, but I'd like a yes or no answer
to my question.

M5. HART: | believe ny answer to the question,
as | understand it, Justice Breyer, is yes.

QUESTI O\ Thank you.

QUESTION:  That wouldn't afford a basis for any
Federal relief, | take it, if it's sinply a claimthat the
confinenment violates the Washi ngton stat ute.

MS. HART: No, Your Honor, that would not. One
of the things about this statute is that M. Young and
others lIike himhave a renedy under State |aw, and that
remedy, because of the way our statute is read, is to
ensure and press litigation, as is being done in
Washi ngton, that the appropriate |evel of care and
treatment is being provided, but he -- but it --

QUESTION:  Well, if you can find for us a civil
purpose that clearly cannot be fulfilled, is that one
i ndex at |east, or one indicator of an intent to punish?

M5. HART: Well, Your Honor, this Court has
pointed to a nunber of indicators, all of them determ ned
facially under the Court's jurisprudence in Hudson, such
as whether there is a confinenent in the first place, what
is the purpose, and whether the statute is rationally
related and fulfills that --

QUESTION:  So you read our precedents as sayi ng

11
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our inquiry nust be sinply confined to a facial inquiry,
and not to the reality of what the treatnment is or is
going to be?

M5. HART: \Whether a statute is crimnal or
civil -- civil, excuse me -- this Court has held is a
facial matter. That's precisely what the Court held in
Hudson, and in doing so disavowed an approach that it had
taken in Hel per that | ooked at the actual effects, but
-- or conditions of confinenent would be the equival ent
her e.

But Your Honor, that doesn't nean that people
like M. Young are without a renedy, or that they are |left
unable to secure the --

QUESTION: May | put the question just a little
differently? Assunme our first case holds that a statute
is civil, a facial attack on the statute as being crim nal
aut hori zation for double jeopardy and ex post facto
violation, and we reject that by saying the statute on its
face is a civil statute.

Does that mean that every application of that
statute that m ght subsequently be chall enged woul d have
to come up with the same answer? 1In other words, is it
conceivable that a statute which is valid in response to a
facial attack could neverthel ess be invalid as applied in
particul ar cases?

12
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M5. HART: | don't believe so, Your Honor, and |
believe that's essentially what this Court held in Hudson
when it overrul ed Hel per.

QUESTION:  Wasn't there |anguage -- perhaps it
was in Hendrix -- that the first question is, does the
| egi slature nmean to enact a civil or crimnal provision,
and then the second question is, is the schenme so punitive
in purpose or effect, and | enphasize or effect, as to
transformthe civil remedy into crimnal penalty? Wat
does that nean, yes, the legislature wants a civil
statute, not a crimnal statute, but it is so punitive in
effect as to be transformed fromcivil to crimnal?

M5. HART: Well, Your Honor, | believe two
t hi ngs about that. First, that Hudson stands for the
proposition and reaffirnms the notion that the effects test
for whether a statute is civil or crimnal is a facia
test, and having given you that answer, | believe that
what the effects test, or what that |anguage neans, is
what are the necessary consequences of the very statutory
provi sions that whether it's Congress or State |egislature
has provided. That would be the effects.

QUESTION:  Yes, but if the statute has been
adm ni stered for sonme period of tine before the
adjudication, | take it that the experience under that
adm ni stration may be considered in what we are calling a

13
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facial inquiry.

M5. HART: I'mafraid | disagree with that, Your
Honor .

QUESTION: Wl l, do you have to disagree
entirely? | suppose you could take into account the

adm nistration in determ ning what the neani ng of
anbi guous provisions of the statute are. That wouldn't be
harnful, | suppose. But you wouldn't say you coul d take
into account the inplenmentation to such a degree that you
woul d allow the inplementation to contradict the very
terms of the statute, which is what you're tal ki ng about
her e.

M5. HART: That's correct, Your Honor, and

that's essentially the essence of the claimbefore the

Court.

QUESTION: If that's --

QUESTION:  You win if -- no, please.

QUESTION:  Well, all right. If that's so, |
take it -- and this is just an el aboration of what | asked

you before.

| don't know if you're famliar enough with
Hendrix to refer to it by page nunber, but at the end, on
page 368, the Court suns up the factors in the statute
that make it civil, and they include things, to bring it
to your mnd, the State's di savowed any punitive intent,

14
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it"'s limted its confinement to a small segnent, and
particularly -- there are procedural safeguards, they're
segregat ed, they have the sane status as the other civilly
commtted, recomended treatnment is possible, et cetera.

Does that call to m nd the paragraph that you're
probably famliar wth?

M5. HART: Yes, it does.

QUESTION: Okay. AmI right in saying fromyour
prior answer that you think your statute neets all those?

MS. HART: Yes.

QUESTION:  And that insofar as the facts in a
particul ar case don't neet them they violate the statute.

M5. HART: That's -- that would be true, Your
Honor, and | would point out that the |anguage that you're
dealing, or you' re quoting from fromHendrix, is |anguage
that for each of those propositions one can go back to the
Hendri x opinion and find that the source of those things,
such as the procedural protections, the segregation from
the prison population, within the statute, just as one can
in the State of Washi ngton

And as you noted in witing the dissent in
Hendri x --

QUESTI ON:  Yes.

M5. HART: -- the Kansas |law, our State |aw,
Washi ngton State | aw was a nodel for the Kansas | aw.

15
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They're essentially identical, except for sonme places
where Washington's --

QUESTION:  Yes, but it's inportant they be
interpreted the sane way. They -- the majority

interpreted that statute in Kansas to require certain

things, |ike adequate treatnment, and | take it -- at |east
that's how !l read it. That's -- the words are there, and
the -- so -- it's inportant to nme that you're saying that

if those are not being given in fact, then the renedy for
the prisoner is to sue under the State | aw and say, this
is what the State | aw nmeans, and |I'mnot getting it.

M5. HART: | believe that a resident at the
center woul d have that opportunity under State lawto --

QUESTION:  Insofar as this case is concerned, |
take it, you |l eave open the possibility -- you certainly
don't concede it, but you | eave open the possibility that
there could be a Federal substantive due process claimon
the theory that we threw out a nonent ago, you and | were
tal ki ng about a nmonment ago, which | guess has been
asserted, and that is, if the State's purpose in
conmitnent is treatnment, and | have a treatable condition
and they don't treat ne, that is a violation of due
process. |'mnot asking you to concede that that theory
shoul d prevail, but that is at |east a possible assertion
that could be nmade in a Federal court.

16
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M5. HART: | believe that's true, Your Honor,
and | would |like to note that since the question really
before this Court is that narrow question of how the Court
determ nes whether a statute is civil or crimnal, that
that kind of issue and concern is one that really is
reflected in, | think in part, or you can find in part in
the factors that this Court |ooks at facially.

QUESTION: Right, and | take it that the -- that
for you to win this case the proposition that your case
really turns on is not even a broad proposition, or a
broad set of rules about how we determ ne whether it's
crimnal or civil, but rather, your case depends on the
proposition that it doesn't vary fromindividual to
individual. It is either civil, or it is crimnal, and
that the details of individual treatnent do not affect
t hat determ nation

M5. HART: That's correct, Your Honor.

QUESTION:  And perhaps it's even narrower than
has been suggested judging fromyour question presented.
VWhat we're actually tal king about is, does the -- was the
Ninth Crcuit wong in saying that this statute as
presented to it could violate either the Ex Post Facto
Cl ause or the Doubl e Jeopardy C ause?

M5. HART: That's correct. Those are the only
two clains involved in this case and before this Court.

17
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QUESTI O\ How does one respond to the, what |
understood to be the conplaint in this case, which is,
amcivilly coomitted, and yet |I'm housed in a prison and
|"mtreated worse than I was treated when | was serving a
sentence of conviction?

That's essentially, as | take it, his conplaint.
There's no change in ny circunstances fromthe time I was
i ncarcerated as punishnent. |[If anything, |'m being
treated worse now than | was. How does one answer t hat
cl ai n?

M5. HART: | think the way one answers it in the
State of Washington first of all has been referenced by
ot her menbers of the Court, is that Washington's | aw
requires the provision of adequate care and individualized
treatnment to these individuals.

The other thing that | think answers, or hel ps
answer that, Your Honor, is that Washington's |aw, just
i ke Kansas' law, is a civil commtnent statute, and once
having enacted a civil commtnent statute, there are
certain consequences that fall fromthat for a State, and
anong themis to provide care nore considerate than one
woul d receive or is constitutionally entitled to receive
in a penal institution.

QUESTION: My understanding is that he did have
a proceeding in the State court before he cane to Federal

18
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court, is that correct?

M5. HART: Yes. There is a direct appeal by
M. Young fromhis comm tnent.

QUESTION: It was only that, so at that stage he
wasn't conpl ai ni ng about the treatnment he was in fact
getting. He was conpl aining about the right to continue
confinement, is that so?

M5. HART: I'msorry, | mssed the |ast part of
your --

QUESTION: | asked if in his States court
litigation he was challenging, as he is now, that he is
bei ng kept in confinenent, that he's being treated no
better and, in fact, worse than he was treated when he was
in prison.

M5. HART: Your Honor, that really wasn't an
i ssue on the direct appeal. Wen the Washi ngton suprene
court affirmed M. Young's comnmtnent it remanded the case
to the court of appeals for two purposes, to determ ne
whether a less restrictive alternative -- or actually for
one purpose, to determ ne whether a |less restrictive
alternative to total confinenment would be appropriate to
M. Young, and in the context of that proceeding, at the
outset of that proceeding, M. Young chall enged the
conditions of confinenent at the Special Conmm tnent
Center.
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There was a hearing of some week's duration on
that issue, and the court declined to conclude that the
conditions of confinenent were punitive.

QUESTION: So there is a final adjudication
after the remand fromthe WAashi ngton suprenme court.

M5. HART: Your Honor, ny understanding, and it
is correct, it's not sinply ny understanding, is that
t here has been an appeal fromthat, and that appeal is --
that appeal to the court of appeals is pending now.

In other words, the suprenme court of Washi ngton
sent this back to the trial court on a less restrictive
issue, less restrictive alternative. |In the context of
t hat proceeding, M. Young raised the issue of conditions
of confinenment, was not successful there, and is now
appealing that to the Court of Appeals of the State of
Washi ngton, and that matter is pending.

QUESTI ON:  You described the first instance
decision in rather careful words. You say that they
declined to find that. Did they reject such a clain? Did
they say, even if he would establish that he's being
treated no better and perhaps worse, he still has no
claim \What was the reason he was --

M5. HART: The court -- this -- the order from
this proceeding the Court will find at page JA 49, the
j oint appendi x at 49, and the court after trial sinply

20
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concluded -- let me see -- sinply concluded that he had
not denonstrated that the conditions were punitive.

QUESTION:  And the point was that if they were
punitive they would have viol ated the Washi ngton st at ute.
Was that the point of the proceedi ng?

M5. HART: | believe the proceeding itself was a
generalized challenge to conditions of confinenent at the
Speci al Conmm tnent Center.

QUESTION:  As violating what?

M5. HART: | believe that the focus there was a
constitutional type substantive due process claim Justice
Scal i a.

QUESTI ON:  What was the nental disorder, or the
personal ity disorder, or the nental abnormality that was
est abl i shed here?

M5. HART: M. Young was found to suffer froma
severe paraphilia characterized either by sexual sadism or
rape, as well as a severe antisocial personality disorder.

QUESTION:  What is paraphilia, if that's the
wor d?

M5. HART: It's essentially a nmental condition
that is characterized by recurrent and intense urges and
fant asi es, sexual fantasies with respect to things that
are either nonhuman objects, nonconsenting adults,
children -- it's a pathol ogical, pathologically driven

21
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mental condition.

QUESTI O\ Does a person have that disorder if
he has or she has volitional control?

M5. HART: | think that --

QUESTI ON:  They' ve tal ked about this in the
brief, and I'mnever quite sure of the full significance
of this part of the inquiry.

M5. HART: In Washington's statute, nental -- a
mental abnormality, which is a predicate to conm tnent
under Washington law, requires a condition that does
affect volitional control

My under st andi ng, Your Honor, of this sort of
mental disorder, this sort of paraphilia, is that it is a
difficulty with volitional control, that you'll have
situations where individuals will have these repeated
urges and fantasies and then act on them perhaps be
remorseful, but they will repeat, and the ability to
control themis sonething that the individual cannot do
consi stently.

QUESTION: W talk about this. Do the
psychiatrists talk about this in a way that has nmeaning to
then? Do they say, this person has or has not volitional
control? |Is that a standard psychiatric frame of
eval uati on?

M5. HART: Not that I'mspecifically aware of,
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Your Honor, but | believe it's sonmewhat inherent in the
nature of this particular nmental condition.

QUESTION: Do you interpret the findings here
t hat he | acked volitional control?

M5. HART: Under Washi ngton statute, he would
have to have -- suffer froma nental abnormality, or was
bound to suffer froma nental abnormality, Your Honor,
that entails a lack of volitional control, or at |east an
impairment of his ability to control what he does.

QUESTION: | take it what -- he was originally
convicted of rape?

M5. HART: He was -- he has a lengthy crim nal
hi story, Your Honor, of six violent rapes.

QUESTION:  And | presune under Washington | aw
sonme sort of mens rea is required for the of fense of rape.

M5. HART: | believe -- | believe that's -- |I'm
not sure, Your Honor. | don't believe there's necessarily
a nmental elenent. There nay be a nental el enent.

QUESTION:  Well | nean, woul d Washington | aw at
| east recogni ze a defense that he was unable to contro
his actions? O would it be the McNaughton test?

M5. HART: | think in Washington it would be the
ability to discern right fromwong.

Just before -- I'd like to save a coupl e of
m nutes for rebuttal, but the other thing | would like to
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do before | do this is essentially to sort of bring this
case back to the question before the Court and to nmake the
Court understand that a number -- and |'m sure you do
appreciate that, that a nunber of the questions that
you' re posing here are ones that have al ready been
resol ved against M. Young both in the Washi ngt on suprene
court and in the Ninth Circuit and that the very narrow
and limted issue, but inportant one, before this Court is
rather, how the Court determ nes whether a statute is
civil or crimnal.

If I could, 1'd like to reserve --

QUESTION:  Very well, Ms. Hart.

M. Boruchowitz. Am |1 pronouncing your nane
correctly?

MR BORUCHOW TZ: Yes, sir.

ORAL ARGUMENT OF ROBERT C. BORUCHOW TZ

ON BEHALF OF THE RESPONDENT

MR. BORUCHOW TZ: M. Chief Justice, and may it
pl ease the Court:

|"d like to begin by answering quickly sonme of
the questions that the Court just asked. Justice
Kennedy's question with regard to the evidence about
M. Young's nental abnornmality, the testinony was that
fromthe single State psychol ogi st was that he has a
paraphilia not otherw se specified. He also has a
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personal ity di sorder not otherw se specified, neither of
whi ch, standi ng al one, woul d support the prediction that
t he psychol ogi st was required to make, but by conbining
the two, by 51 percent he would say that M. Young woul d
be dangerous.

There's no evidence of volitional control or the
| ack of volitional control. There's no jury instruction.
There's no requirenent about that whatsoever and, as the
DSM nakes cl ear, sinply having a disorder in the DSM does
not meke any indication about |ack of volitional control.

Wth regard to the question about the evidence
bel ow - -

QUESTION: And is it conceded by all sides that
that showing is, under Washington law, sufficient to
commit himcivilly?

MR. BORUCHOW TZ: Under the Washi ngton statute,
yes. The test -- well, yes. W have argued that in the
State court and lost, that that volitional control elenent
is required, and as the am cus brief suggests, that
remai ns potentially unclarified by the Hendrix opi nion,
but in Washington that testinony was sufficient.

| think it's inmportant to point out with regard
to the testinony, to the decision in the superior court
below in M. Young's case at the joint appendi x, page 61,
the trial court applied to M. Young a burden of proof
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beyond a reasonabl e doubt in order to show that the effect
of the statute was unconstituti onal

The judge did find that we proved by a
preponderance of the evidence that certain conditions were
| ess than treatnment and greater than prison and so forth
but, since she applied to us beyond reasonabl e doubt, we
| ost.

In the Canpbell case, which is pending cert in
this Court, a judge found that in fact the conditions were

unconstitutional, so that needs to be clarified,

suggest .
QUESTION: And then what happened --
QUESTI ON:  The Canpbell case was in State court?
MR BORUCHOW TZ: Yes. Yes, Your Honor.
Canmpbel |l lost in the suprene court and is now pending cert
here.

QUESTION:  And what was the reason for
overturning the trial judge's disposition in Canpbell?

MR. BORUCHOW TZ: Basically the State suprene
court took the position that the Attorney General is here,
that a statute should be | ooked at only on its face, and
that the effect of the statute, the conditions of the
statute, the punitive conditions of the statute as
i npl enented didn't nmake any difference.

QUESTION:  Qobviously, the word isn't applied.
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That's the wong concept, | would have thought, that the

conditions in an individual case show what the statute may

or may not permt.

MR, BORUCHOW TZ: That's correct, Your Honor.

QUESTION: And if they permt no treatnent,

t hen, of course, everybody | think concedes -- | don't

know i f everybody does,

unconsti tutional .

but 1'd say then it's

But the difficulty here right now, | think, is

the majority's opinion i

majority listed certain

n Hendrix is the law The

features of this case --

Hendrix -- which made it civil and not crim nal.

MR. BORUCHOW TZ: That's correct.

QUESTI ON: Now, you've heard the Attorney

Ceneral say, and | guess what's inportant is that your

client have sone renedy,

That's what's inportant,

t hat he does have a renedy.

and the renedy is that those

conditions that nade the Hendrix statute civil do not

pertain to your client,

viol ated, and therefore

then the | aw of Washington is

your client has an excell ent

remedy.

Either the Hendrix majority conditions apply, or
they do not. If they do apply, you can't conplain -- on
my -- | was in dissent.

But if they don't apply -- if they don't apply,
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wel | then, you have a perfect remedy, so what's the
problemw th that, fromthe point of view of the | aw?

MR, BORUCHOW TZ: Well, Your Honor, 1 think
there are many problens with it. This Court, of course,
has not interpreted the Washington statute. You only
interpreted the Kansas statute, and all three opinions in
Hendri x focused on the conditions of confinenment. The
majority said, no one here is claimng that there's
punitive conditions. No one here is claimng that M.
Hendrix is not treated as a civilly commtted person, and
so we |look at that and we decide it's not punitive.

Justice Kennedy suggested that if, in fact, it
turns out that treatnent is a sham then the decision
woul d go the other way, and the dissent focused heavily on
conditions and showed that treatnent was not, in fact,
there, so ny suggestion is that this Court over and over
and over again in a series of cases has | ooked at how a
statute is inplenmented. In the Allen v. Illinois case
this Court said this would be a different case if sonebody
had cl ai mred that there was punitive conditions.

Most recently in Gardner v. Jones this Court, in
eval uating an ex post facto claim said, we're going to
remand this case because there wasn't enough discovery
done bel ow about what's actually going on, and what the
Court said is that the respondent nust show that, as
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applied to his own case, his own sentence, the |aw created
a risk of ex post facto, and also said in Gardner, when
the rule does not by its own terns show a significant

ri sk, the respondent nust denonstrate by evidence drawn
fromthe rules practical inplenentation in his case.

As |l ong ago as Yerkwo v. Hopkins, that's the
position that the Court took, that a statute that was on
its face neutral, but that was as-applied with, as the
Court put it, an unequal eye, or an evil eye, an unequal
hand, that --

QUESTION:  Was Yerkwo either an ex post facto or
a doubl e jeopardy case?

MR, BORUCHOW TZ: No, it was not, Your Honor,
but what |'m suggesting is that the reasoning that the
Court has applied in many different areas of the lawis to
| ook at the inplenmentation of the statute and that the
actions of an adm nistrative agency, whether it's the
parol e board in Gardner, or the city laundry regulators in
Yer kwo, represent the State itself, and that the State --

QUESTION: | may in substance agree with you,
but is that why we have this case? | nean, | don't -- |
didn't think we had this case to determ ne whether the
statute was crimnal or civil. | thought we had this case
to determ ne whether, given a classification as civil, it
may then later be treated as having a crimnal character
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with respect to its application to particular individuals,
and isn't that latter issue the one that's before us?

MR. BORUCHOW TZ: | think precisely, Your Honor,
the issue before you is whether the NNnth Grcuit was
correct in ordering an evidentiary hearing on the question
of whether the initial confinenent render the statute
unconstitutional .

QUESTI ON: But the assunption, as | understand
it, and I may be wong on this, but | thought the
assunption of the NNnth GCrcuit's position was that we
start with the proposition that it is a civil statute.

MR. BORUCHOW TZ: That's correct.

QUESTION: But that it's application may be
rendered crimnal in particular cases.

MR. BORUCHOW TZ: That's correct.

QUESTION: Al right. And so the issue before
us is whether the Ninth Crcuit, whether that option is,
in fact, available, and one of the things that we want to
know, and this goes back to Justice Breyer's question is,
let's assunme it's not avail abl e.

Let's assune that crimnality of the statute's
character is not a shifting and springing quality.

Does -- on the assunption that it's a civil statute, does
your client have a remedy under State law, and | woul d add
to it, does he have a renedy, even on the assunption of
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civil character, under Federal |aw?

MR. BORUCHOW TZ: He woul d have a renedy, Your
Honor, to sue under 1983 in State or Federal court.

QUESTION:  And his clai mwould be --

MR BORUCHOW TZ: His claimwould be a due
process claimthat he --

QUESTI ON: Substantive due process?

MR, BORUCHOW TZ: Yes.

QUESTION: Okay. The claimthat | was talking
about with counsel for the State.

MR BORUCHOW TZ: That's correct.

QUESTION: Okay. So he's got that, and he has a

State law claimthat he's entitled to treatnent which he's

not getting.

MR, BORUCHOWNTZ: | think it's inmportant to | ook
at the reality, both of the effect of the statute and of
the litigation that's been going on. It's been 6 years
since a Federal court has enjoined the State in this
matter. The Federal court held the State in contenpt,
noting its foot-dragging and del i berate avoi dance of his
injunction on the treatnment need at the facility. The
former Director called the facility dysfunctional, so --

QUESTION: Well, it may be all of those things,
but wasn't the -- I'"'mnot sure they're before us.

MR BORUCHOW TZ: Well, the reason | nention it,
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Your Honor, is you ask, does he have a viable alternative,
and | think there may be a civil renmedy, but the civil
remedy does not get at the fundanmental question in this
case, which is that my client has been punished for 10
years under a so-called civil commtnent statute.

QUESTION: But if you're right, then | take it
every menber of that class that's now involved in a 1983
case woul d have an equally valid habeas claim

MR. BORUCHOW TZ: Well, Your Honor, some of them
certainly would, depending on what the district court
eventually finds at the hearing. | would point out, by
the way, that | don't believe it's an actual certified
class, but there are nultiple naned plaintiffs, but --

QUESTION:  Well, all of the naned plaintiffs.

MR. BORUCHOW TZ: But certainly everyone woul d
be able to bring their own challenge as applied to them
in fact, the statue was unconstituti onal

M. Young should be able to have his day in the
trial court, in the Federal district court, as the Ninth
Circuit has ordered, to be able to show that the purpose
and effect of this statute are, in fact, unconstitutional.

QUESTION:  That's why |I'm confused on the
procedure. | would think the answer to Justice Souter's
guestion, | nean, at least as | would see it, would be you
have a civil statute, but this person is suffering
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crimnal treatnent.

MR. BORUCHOW TZ: That's correct.

QUESTION: Al right. 1'd say if that's so, of
course he nust have a renedy.

MR BORUCHOW TZ: Right.

QUESTION:  They' re sayi ng he does have. He has
two renedies. You don't need to create a new category.

The first remedy woul d be, under State law -- it
violates the statute, and then if you | ose on that one,
there woul d be anot her, which would say that the Federal
Constitution doesn't permt a person who is civilly
commtted to be there without any treatnent, where he can
sustain the treatnment, et cetera, et cetera, and that
woul d be the Federal constitutional claim

You mght win, you mght lose, but it seens to
me you have those already in the |ower courts, and we
don't need a remand on this case to give you those.
That's where |'m confused. | nean, they're already
pendi ng, those two clainms. One's in the Washi ngton
system the other's in the Federal system and so what's
this thing now going to help on?

MR. BORUCHOW TZ: Well, Your Honor, the posture
of this case is sonewhat unusual in that the Court has
taken cert of this case before the evidentiary hearing in
district court, and the Ninth CGrcuit said, send this back
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because M. Young didn't have his evidentiary hearing
whi ch he shoul d have had.

| think it's inmportant to point out, in response
to what Justice G nsburg asked earlier, M. Young has
clainmed that this statute was being punitively applied,
and that in fact it was punitive in purpose fromthe very
begi nning. He brought a personal restraint petition
before he even has his trial in State court, so he has
made this claimfromthe very beginning, both that the
effect of this statute illum nates the punitive purpose,
and that the effect itself is punitive.

After Hendrix, and after the Ninth Grcuit
remanded the case the first tinme, then the focus of the
court was on the punitive effect.

QUESTION: But may | just ask this question. |If
he's correct that as applied to himit's punitive, then
does that not nean that he's been subjected to double
jeopardy and is entitled to his rel ease?

MR. BORUCHOW TZ: Absol utely.

QUESTION:  That's your position?

MR BORUCHOW TZ: Yes, Justice Stevens, because
in fact the whole purpose of a wit of habeas corpus is to
chal I enge unconstitutional incarceration, and the relief
is release, and that's what M. Young has been asking for
fromthe day he filed his habeas --
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QUESTION:  And you add that you can nake this
showi ng at the very outset of the order commtting himto
the civil treatnent?

MR. BORUCHOW TZ: Yes, Your Honor. | think it's
even nore the case now, after 10 years, but yes, at the
very outset this was a facility that was set up with not
even a |licensed psychol ogist on staff. This was not what
the Court described in Hendrix, of a psychiatric facility
with 31 hours a week of treatnment. This was a facility
that did not even have a |licensed psychol ogi st, that had
no certified sex offender treatnent providers until |ong,
long, long after the injunction was in place.

QUESTION:  But M. Boruchowitz, doesn't --
agai n, doesn't your argunment go to a different issue from
the one that's before us? You're arguing, | think, that
your client should have, or should have had an opportunity
to show that this is not |ike the Hendrix statute, and
that this one is, in fact, a punitive statute, and
therefore all the punitive protections apply? But that's
not the issue that we've got before us, is it?

MR. BORUCHOW TZ: Well, Your Honor, | think it
is the issue.

QUESTION: | thought the issue -- and we can
make it either-or. | thought the issue we had before us
was a determnation by the State court that the statute
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here was |ike the Hendrix statute and therefore we had a
civil statute, and the question was, may the application
of that statute nonetheless be treated as crimnal in
particul ar cases, even though the statute is classified as
a general matter as civil? | thought we had the latter

i ssue, not the issue whether he should be able to prove,
or could prove that it was in constitutional termnms unlike
Hendrix in a crimnal statute.

MR. BORUCHOW TZ: Well, Your Honor, |I'mnot sure
| understand the question, but let ne try this --

QUESTION:  The question -- let nme do it again.
The question is, is the issue before us whether this is a
crimnal statute, or is the issue before us whether a
civil statute nay nonethel ess give rise to clains of
violating crimnal constitutional protections if the civil
statute is not followed by its own terns? Wich question?

MR. BORUCHOW TZ: | think between the two |
think it's the second question.

QUESTION:  Okay. That's what | thought.

MR. BORUCHOW TZ: Yes, but | believe that on
remand the court of appeal s opinion suggests that the
district court should exam ne the effect of the statute
and al ong the way nentions sone evidentiary aspects that
to the Ninth Crcuit looked as if the statute, in fact,
were -- had a punitive purpose, a deterrent purpose.
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QUESTI ON: How woul d that evidentiary hearing
differ fromthe one that's already been had in the Federal
court in the Turay case?

MR BORUCHOW TZ: Well, Your Honor, | think one
of the first questions for the district judge to decide
woul d be what nature proceedi ng he woul d undertake, and
whet her he would sinply use a record that had been
established in the other proceedi ng, whether coll ateral
estoppel would apply on certain issues and, if not,
whet her he woul d take evi dence on recent devel opnents.

That's sonething we haven't reached yet, but |
woul d think that would be the first question for the judge
to decide. Wat nature of evidence do | take? Do
sinply | ook at the record Judge Dwer has prepared over 10
years, or do | |ook at sonme additional evidence?

QUESTION: | thought your position was that you
can challenge this statute at the very outset of the order
commtting himbased on the fact that, as denonstrated by
the way in which the treatnent facility is operated, it
is -- it is not for a civil purpose, and that the
classification of the disease is too inprecise --

MR BORUCHOW TZ: That's correct.

QUESTION: -- to admt of psychiatric treatnent.

MR, BORUCHOWN TZ: Yes. It --

QUESTION:  And you sinply want to use evi dence
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of existing conditions to challenge the operation of the
statute at the tinme that he's subjected to it.

MR. BORUCHOW TZ: That's right, Your Honor.

QUESTION:  And that seens sonewhat different
than the answer you gave to Justice Souter.

MR BORUCHOW TZ: Well, both -- | have to answer
yes to both questions, because that's been our position
fromthe very beginning, that the statute in its purpose
was punitive, as evidenced by not only the legislative
hi story, which this Court in Kennedy v. Mendoza-Marti nez
descri bed as the objective nanifestation of the law, the
| egi slative history, and al so by the purpose and effect.
By the effect, the inplenentation, which this Court also
| ooks at over and over agai n.

QUESTION:  But that sounds a lot like ny
di ssent, which the |Iower courts, as nmuch as 1'd |ike them
to follow ny dissents rather than the mgjority, |I'm
afraid, quite correctly, they follow the majority
opi nions, not the dissents and that's correct.

MR. BORUCHOW TZ: Justice Breyer --

QUESTION:  So how do we reconcile that with --
nmean, it's the mpjority --

MR. BORUCHOW TZ: Well, there are several ways
to do that, Your Honor. First of all, as Justice Kennedy
poi nted out, Hendrix was deci ded affecting Hendrix al one
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and, as you suggested in dissent, if the concern that
Justice Kennedy had in his concurrence about the, either
potential of the shamtreatnent or the inprecision of
mental abnormality, were to conme true, that in fact due
process inplications would be raised as well, as you put
it in your dissent.

So | think all three opinions in Hendrix | ooked
at the condition of confinenent and, of course, did not
| ook at the Washington statute. You have not | ooked at
t he Washi ngton statute, and that's not your function
t oday, because what you're being asked to do is whether
the court of appeals remand was correct or not.

Now, al ong the way, you have to exam ne the
guestion of how do we go about meking that decision, and
initially you look at the face of the statute, but that's
not enough. The civil label is not enough, you' ve said
over and over again, and what you do then is, you | ook
beyond that to the purpose and effect. Has it been
i npl enented in such a way that the effect is punitive? |If
it's punitive, then double jeopardy and ex post facto --

QUESTION:  Well, it doesn't necessarily mean
effect that way. | mean, that's the crucial |anguage,
purpose and effect. Does it nean, the effect as evident
fromthe face of the statute, which is what your opponent
says, or does it nean the effect as it is played out, even
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if that contradicts the face of the statute? That's the
cruci al issue.

MR BORUCHOW TZ: | agree.

QUESTI ON: What that | anguage, effect, neans.

MR BORUCHOW TZ: Yes, Justice Scalia, | think
that's right, and nmy suggestion is that Hudson doesn't
even nention Hendrix. Hendrix talks in all three opinions
about the condition of confinenment, and cites other cases
that tal k about inplenentation. Hudson was a question
i nvol ving fines and debarnent inposed by the Controller of
the Currency. Hudson was decided 6 nonths after Hendrix,
doesn't even nention it, |let alone purport to overrule it.

This Court has over 100 years of history, in
many, many different areas of the law, of |ooking at how a
statute is inplenented to determne its constitutionality.

QUESTI O\ But Hudson was an opi ni on dealing
precisely with the constitutional claimthat you're
rai sing.

MR BORUCHOW TZ: That's correct.

QUESTION: W th the Double Jeopardy C ause.

MR BORUCHOW TZ: That's correct, Your Honor.
think there are key differences from Hudson, and they boi
down to liberty versus noney, because in Hudson you're
tal ki ng about fines and debarnent, and --

QUESTION: Wl |, does the Doubl e Jeopardy O ause
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make any such distinction?

MR BORUCHOW TZ: | don't think it does, no,
Your Honor, but | think the Court's opinions have
i ndicated a greater concern about inplenentation of the
| aw and the facts as applied when liberty is involved, and
| think --

QUESTION:  Sorry. Go ahead.

MR. BORUCHOWN TZ: | was just going to say that
in the Ex Post Facto context, certainly that's what the
Gardner decision did, because the Court said the facts are
not before us as to howthis statute is inplenented, and
the policies and practices of the parole board certainly
shoul d be considered, and so we're going to remand for
t hat .

QUESTION: I n Gardner the claimwas nmade that
the rule in general had an ex post facto effect on gain
time, and | think our Court said you -- it's not enough to
show it m ght have affected sonme people. You ve got to
show it affected you

MR BORUCHOW TZ: That's correct.

QUESTION:  Which is quite different, | think,

from what you're saying.

MR. BORUCHOW TZ: | understand the Court's
point, but I -- ny suggestion is this, that just as it was
important -- | mean, the ultimate question in Gardner v.
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Jones is, is there an ex post facto violation for

M. Jones, and the question here, ultimtely, not
necessarily at this noment in this Court, but ultimtely,
is there a double jeopardy and ex post facto violation in
M. Young's case, and so how do we do that? |In Gardner,
we | ook at the inplenentation as applied to him He has
to put on evidence of as-applied to him

And in Young, all we're asking for is what the
Ninth Crcuit ordered, which is our opportunity to do
t hat .

QUESTION: Is it going to the sane judge who's
handl i ng the ot her Federal case?

MR BORUCHOW TZ: No, Your Honor. | suppose
they could nerge it.

QUESTION: It just seens to nme this is going to
be exactly the sanme issue. If we just let it alone, it
woul d have gone back to the judge.

The judge woul d have either said, you' re right,
the conditions are terrible, you' re not getting any
treatment, in which case you woul d have had three separate
grounds for getting the relief, but you would have gotten
it, or you' re wong, in which case you' d be out, and |
don't really -- now, see, what we're deciding, we're
deci di ng whet her this judge should do it or that judge
should do it, and the standards seemto ne to be roughly
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the sane. | just don't -- and then the consequence is the
sane.

MR BORUCHOW TZ: Well, it seenms to ne, Your
Honor, the Court could --

QUESTION:  It's not your fault --

MR, BORUCHOW TZ: No.

QUESTION: -- that you're before this Court.

(Laughter.)

MR. BORUCHOW TZ: Thank you, M. Chief Justice.

QUESTION: Quite right.

MR BORUCHOW TZ: It seenms to nme that now that
we're here the Court could do many different things. The
Court could sinply say, we neant in Hendrix that the
conditions were inportant. W were all concerned about
that, and the Ninth Grcuit is right to consider the
pur pose and effect as shown by the conditions. You could
just do that.

You could al so say, by the way, nental
abnormality, we really did nean what we said about |ack of
control, and that there should be sone show ng about, the
person has no volitional control, and that would clear up
a lot of things in the |lower courts. As we pointed out in
our suppl enental two-page brief, the State of Kansas j ust
deci ded that yes, in fact, Hendrix just require the | ack
of volitional control
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The Court could al so, | suppose, go beyond the
guestion presented, which it has the authority to do, and
say, this statute certainly looks like it's very different
t han what we though Hendrix was, and at least in
Washington as it's being applied there's a problem but |
don't think the Court needs to do that.

The Court sinply can say, we're going to renmand
this case and let the court of appeals order stand,
because what the court of appeals has sinply done is to
apply Hendrix. There's nothing different fromHendrix in
what the Ninth Circuit did. W're sinply going to send it
down for the district court to evaluate it, and if the
district court, Judge Cunero decided that | et Judge Dwer
handl e it because he's done the 1983 litigation, that
could easily -- that's sonething the district court could
do if it decided to do that.

But obviously the 1983 litigation has not been a
habeas situation involving the question of rel ease because
of unconstitutional punishnment, and what this case is
ultimately about is that a nan has been puni shed for 10
years in a prison, longer than he served under his
crimnal sentence, w thout having conmtted another crine
and wi thout having a traditional mental disorder.

And so there are nany issues presented, and |
think one of the things that's difficult about exam ning
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this case is that it's something fundanmentally radically
different froma true civil commtnent. There's nothing
wong with a true civil conmtnent, but this is not civi
commtment. This is punishnment.

And | think that if you | ook at the various
cases that we've cited here, one other thing about Hudson
that I think is inportant is that the Court said that the
penal ties in Hudson did not approach the infanous
puni shrent of inprisonnment. They involved adm nistrative
disability, and they were inposed in adm nistrative
pr oceedi ngs.

In Ward, the Court found that the penalty for
oi | discharge and water pollution was nore anal ogous to
traditional civil damages.

In Shaw v. Martin, before the Court found that
pretrial detention did not violate due process, the Court
exam ned the actual conditions of confinenent and cited
testinmony in the opinion about actual practices.

QUESTION:. O course, if the -- what
constitutional question was involved in Shaw?

MR, BORUCHOW TZ: Due process, Your Honor.

QUESTION:  Yes, and | think that doesn't help
you very much when you're trying to transpose that hol ding
over into double jeopardy or ex post facto, which are nuch
nor e preci se.
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MR. BORUCHOW TZ: | appreciate that, Your Honor.
The Court has often considered punishnment in a parall el
way, whether it's due process, double jeopardy, or ex post
facto, but | certainly acknow edge that Shaw was a due
process case.

This is a situation where, as Judge Dwer
indicated in the Turay 1983 litigation, for all intents
and purposes this is a prison. It looks like, feels I|ike,
and is a prison run by the Departnment -- or the external
facility run by the Departnent of Corrections, which is at
page 6 of our brief, joint appendix 147.

This is a situation where the State of
Washi ngton, over the time that the injunction has been in
pl ace, has nmade it harder to get less restrictive
alternatives. One of the things that this Court was
concerned about in Hendrix, and specifically nentioned,
was the less restrictive alternative idea, and what
Washi ngton has done in the last 5 years is to elimnate
| ess restrictive alternative fromthe initial court
determ nation and to nake it harder for someone to get it.

| woul d suggest that this Court over and over,
in a nunber of cases involving both double jeopardy and
due process and ex post facto has been to | ook at the
statute as applied.

I n Foosha, Justice Thomas di ssented sayi ng t hat
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this would be a different case if the procedures as
applied woul d show, as he put it, w ndow dressing in that
case. In fact, what we have here is the actua

i npl enentation of the treatnent has turned out to be a
sham

The Court has said over and over that if you can
show by the clearest proof that a statute is punitive in
effect, then you can win. The clearest proof by its terns
suggests that evidence will be taken, because otherw se
where is the proof? 1In answer to Justice Scalia's
guestion, does it just nean what naturally flows fromthe
| anguage, or does it nmean the actual inplenentation? I
woul d suggest that clearest proof means proof of evidence,
not sinply proof of --

QUESTION: May | ask on that point, are you
contending -- is it your view that you have to prove that
everyone subject to this statute is being punished, or
just that your client is being punished?

MR. BORUCHOW TZ: Just that my client is being
puni shed, Justice Stevens.

QUESTION:  Well, what if there are 100 people in

prison, 99 of themare civil, and your client is punished?
That would -- he would get relief, then?
MR. BORUCHOW TZ: | think so, Your Honor,

because ultimtely the | ogical extension of the State's
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position is that you could torture someone and beat them
and deprive themof food, and as long as the State calls
it civil --

QUESTION:  Yes, but there are renedies for those
things. | nmean, those are independent constitutional
vi ol ati ons.

MR BORUCHOW TZ: That's correct.

QUESTI ON:  Yes.

MR. BORUCHOW TZ: But ultimately, if the way the
statute is being applied to an individual is punitive --

QUESTION:  Yes, but it would seemto nme your
case would be very strong if you could say everybody who's
subject to this statute is being punished, but you don't
go that far.

MR BORUCHOW TZ: Well, Your Honor, we don't
have a record that would allow ne to say that
categorically, that everyone -- | think certainly in
response to Justice, | believe --

QUESTION:  Part of your allegation could seemto
establish that, if this particular facility is -- has no
psychiatrist and is in a correction facility, everybody
i ncarcerated there nust be punished, | would think.

MR. BORUCHOW TZ: CQur answer is yes to that,
Your Honor, but | don't think the Court has to answer that
guestion to rule in M. Young's behalf, but I think you're
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right that, as we've been arguing fromthe very begi nning,
the statute had a punitive purpose, it was designed to

cl ose the gaps, we couldn't accept the doubl e jeopardy and
ex post facto --

QUESTION: Would it be open on remand, under
your understandi ng of the nandate, for you to try to prove
what |'ve just suggested?

MR BORUCHOW TZ: Well, Your Honor, | think the
Court could say that the application to all other
prisoners would certainly enlighten the question of what's
applying to M. Young, but the Court doesn't need to reach
t hat questi on.

But | think the answer to the question would be
yes, because it has had a punitive purpose and effect from
t he beginning, but I don't think there's anything that's
in conflict with Hendrix for us to go forward. What
Hendri x said was, nobody here's saying it's punitive, it
applies to Hendrix alone, it would be different if, and
that's what the Court has said in many different
ci rcunstances, including Allen v. Illinois. The case
woul d be a different case if sonmeone had shown that there
was a punitive effect.

So over and over again | think the Court has
| ooked at the actual inplenentation of the statute, but
you're right, I think fromthe very begi nning he's been

49



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

commtted without authority of |aw

Let nme just take a mnute to nention Ex Parte
Virginia, because | think it's inmportant when the State
argues that an adm nistrative agency does not bind the
State in some way. This Court said that whoever by virtue
of a public position under State governnent deprives
anot her of constitutional rights violates the
Constitution, and he acts in the nane and for the State
and his act is that of the State. There can be no defense
here that it's sinply the adm nistrative agency running
anok. This is certainly an act of the State that binds
the State.

The State -- thank you, Your Honor.

QUESTI ON: Thank you, M. Boruchowtz.

Ms. Hart, you have 3 m nutes renaining.

REBUTTAL ARGUVENT OF MAUREEN A. HART
ON BEHALF OF THE PETI TI ONER

M5. HART: Thank you.

| would Iike to point out to the Court again
that this case is before the Court on a very narrow i ssue,
and it is a threshold issue, and that is, how the Court
determ nes whether a statute is civil or crimnal. Hudson
establishes that that is done facially.

Washi ngton -- the issue about whet her
Washi ngton's statute is civil or crimnal is not before
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this Court. Both the Washi ngton supreme court and the
Ninth Crcuit Court of Appeals have held that Washi ngton
statute is civil on its face, nmeaning the legislature's
intent was to have a civil statute and that in purpose and
in effect the Washi ngton statute is civil.

The predicates for conmtnent are not at issue
before this Court. There is no question that M. Young
suffers froma nental abnornmality and a personality
di sorder that nakes himlikely to engage in sexually
violent acts if he is not detained. That is not before
this Court. The Washi ngton suprene court and the Ninth
Circuit have both ruled against M. Young on those issues,
and there was no cross-petition here.

The only issue before this Court, and what
M. Young is contending, is that because he all eges that
he is not receiving treatnent consistent with a civil
statute, that he ought to be rel eased, and the only way
M. Young can contend that is by saying, if | do not
receive the treatnment that I'mentitled to under a civil
statute, sonehow that converts this statute to a crimna
statute, that one day your statute can be civil, the next
day it can be crimnal.

In M. Young's view, if Washington had two
conmi tnent centers instead of one, the | aw would be civil
at the center where the commtnment -- where the treatnent
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was adequate and --

QUESTION:  Coul d you answer the question | --
supposi ng he proves that everybody who's been commtted
pursuant to this statute has been puni shed?

M5. HART: Then everyone commtted pursuant to
the statute would be entitled to go into either State
court or Federal court and get those renedies, get those
conditions renmedi ed, but they do not go to the validity of
whet her -- they do not go back to the character of
Washi ngton's stat ute.

Washi ngton's statute is a civil law, and that is
meani ngful . It neans that people confined pursuant to
that law are entitled to the treatnent that civil
commttees are given under the statute and under the
Constitution, and the proportionate, neasured, wholly
adequate renmedy is to go to court and require the State of
Washi ngton to provide the treatnment and the care that it
has prom sed.

QUESTI ON:  But on your view the reason he coul d
not, on Justice Stevens' hypothetical, argue that the
court had made a mistake in finding the statute across the
board to be a civil statute is that the character of the
statute on your view nust be determ ned on the text of the
statute, on the basis of the statutory text alone, is that
it? You could find that the text --
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MS. HART: Under the Hudson test.

CHI EF JUSTI CE REHNQUI ST:

the case is submtted.

(Wher eupon,

at 12:05 p.m,

Thank you, Ms. Hart.

the case in the

above-entitled matter was submtted.)

53



