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PROCEEDI NGS
(10: 00 a.m)

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
now on nunber 99-1178, Solid Waste Agency of Northern Cook
County versus United States Arny Corps of Engineers. M.
Bi shop.

ORAL ARGUMENT OF TI MOTHY S. BI SHOP
ON BEHALF OF PETI TI ONER

MR. BISHOP: M. Chief Justice, and may it
pl ease the Court, by 1972 the terns navi gable waters and
waters of the United States had a settled neaning after a
century during which congresses and this Court's
conception of what those ternms nmeant had expanded
significantly froman initial strict viewthat the
navi gabl e waters were those navigable, in fact, to a
recognition that they included in addition waters
navi gable with i nprovenents and tributaries of those
waters, to this Court's statenment in the Union Electric
case in 1965 that the only things excluded were intrastate
non- navi gabl e waters that did not flow into the navigable
wat ers.

By 1972, when the act was passed, the broadest
conception of the navigable waters of the United States
included all waters that formpart of a single aquatic
systemw th navigable waters in the traditional sense,
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that flowinto and so can affect the quality of those
wat er s.

QUESTION: M. Bishop, the government says that
the -- while you may be correct about the perception of
what the navigable waters of the United States consist of,
that there was no practice of referring to that conception
as waters of the United States. Do you have instances --

MR. BI SHOP: W do, Your Honor.

QUESTION:  -- in the statutory text or in our
opi nions where that precise phrase that's used in the
definition here, waters of the United States, is used?

MR BISHOP. Well, the traditional phrase that
appears over and over again in the statutes and in the
Court's opinions is navigable waters of the United States,
but there are instances where those are broken up, and in
effect the terns are used interchangeably.

In Section 10 of the Rivers and Harbors Act of
1899, for exanple, the statute begins by tal king about
protecting the navigable capacity of the waters of the
United States, and imedi ately switches to tal k about
preventing obstructions to the navigable waters.

In a nmuch nore recent statute, 1990, the Aquatic
Nui sance Prevention Act, which I did not cite in ny brief,
but which | have directed the Solicitor General to, it's
at 16 USC 4702. That is a statute in which the

4
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jurisdictional termis waters of the United States.

What's the definition in the statute? Navigable waters.
The phrases have been used interchangeably in statutes and
inthis Court's opinions, and in our reply brief in a
footnote towards the end we cited a nunber of opinions.

QUESTI ON:  Have we ever used the termwaters of
the states or has Congress ever used the termwaters of
the states? It would seemthere m ght be a dichotony
there; I'mnot sure that it necessarily foll ows.

MR. BISHOP: Yes, | think in that same footnote
we cite a nunber of cases where the waters of the United
States is used in contradistinction to the waters of the
states. One of the problenms with the governnment's
interpretation is that there is no | onger any such thing
as the waters of the states.

QUESTION: | can understand. | don't think -- |
can understand the position that says waters of the United
St ates neans the navigable waters, but that's not your
position. You're saying it includes anything that flows
into navigable waters. | could understand the position
that says waters of the United States nmeans what ever
Congress can | egislate on under the comrerce cl ause, but
that's not your position. That's their position. What |
don't understand is the position which, | take it is
yours, which says that all non-navi gable waters which flow

5



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

into a navigable water is within the statute, and that
apparently according to the amci brief, is about 80
percent of every backyard pond.

But those which flow into waters under the
ground rather than over the ground which | guess are
excl uded on your theory, just because they go under the
ground. That isn't the small ones; that includes Crater
Lake, the Great Salt Lake, huge bodies of water. It isn't
the big ones. It's sonme small ones, sone big ones, 80
percent, the only difference being that they happen to
flowinto the streamthat’'s navi gabl e under the ground
rat her than over the ground.

So what conceivably coul d Congress have had in
m nd on your interpretation?

MR. BI SHOP: Just one question. W're not
taking a position on groundwaters. The circuits are in
conflict on that.

QUESTI O\ Maybe you're even saying that sone of
the ones that go under the ground are within the statute,
but others aren't.

MR. BI SHOP: Some courts have held that
groundwaters that are connected to the -- that is, flow
into the navigable waters of the United States, serve as a
sour ce.

QUESTION: O into the Fox R ver, isn't that

6
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right?

MR. BI SHOP: There is no evidence of that.

QUESTION: My question you see, is | can
understand their interpretation, | can understand a narrow
interpretation, but | don't understand what any human
bei ng woul d want to acconplish by witing your
interpretation that would in fact exclude sonewhere
between 5 and 20 percent of the bodies of water in
peopl e' s backyards.

MR. BISHOP: | think what the Congress had in
mnd in borrowing the common | aw and prior statutory
meani ngs of these ternms was that it did want to protect
water, but it was also very cognizant of states' rights
and retained rights under the 10th Anendnent to regul ate,
and wanted to maintain limts on the scope of the
jurisdiction.

QUESTION: M. Bishop, is your position on this
i ssue influenced in any respect by our decision in
Ri ver si de versus Bayvi ew Hones?

MR BISHOP. Cearly | have to acconmpdate that
position, and that is one that Congress addressed
specifically as the Court noted in Riverside Bayview It
poi nted out that the adjacent wetland abutted and drai ned
into the navigabl e waters.

| think what Congress had in mnd, when you read

7
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the legislative history, in the context of the statutory
| anguage and the history of these ternms is not, as the
government says, the commerce -- the effects of comrerce
jurisdiction, but the channels jurisdiction. It was
interested in expandi ng Federal jurisdiction over the
water as a protective matter as far as it thought it

coul d.

QUESTION: M. Bishop, if that's so, then how do
you explain Section 404(g) of the statute, which allows
the states' governnments to submit to the EPA a description
of a programinvolving discharging into waters that are
ot her than navi gabl e or adjacent to navigable waters? Wy
woul d Congress give the governors pernmission to do that if
t hose were to be excl uded?

MR. BISHOP: It's clear that what that refers to
is tributaries. The only thing excluded in the state
program are traditional navigable waters narrowy defined
as waters navigable in fact, navigable with inprovenent,
and wetl ands adj acent thereto. That |eaves a vast array
of navigable waters of the United States as set forth in
this Court's understanding. XXX the finally, secondary,
tertiary tributaries. As Justice Breyer pointed out, what
is excluded, we believe, are the small proportion of
waters that are totally isolated, that do not flow into

the tributaries.
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QUESTI ON: 404(g) woul d not cover such --

MR BISHOP: It would not cover isolated waters.
It clearly does allow states to regulate tributaries, that
is, traditional navigable waters of the United States,
under for exanple, the Rivers and Harbors Act or the 1948
version of the C ean Water Act.

QUESTI ON:  And presumably, states can regul ate,
under your theory, these isolated waters that don't fl ow
into navigable waters. It's within the states
jurisdiction.

MR. BISHOP: That's right, Justice O Connor, and
the State of Alabama in its amcus brief set out a |ong
appendix with state statutes. It's clear that virtually
all states, if not all states, regulate isolated waters
and protect them

Here the State of Illinois and Cook County
carefully investigated our project over nmany public
heari ngs, over many nonths, and concl uded the project
woul d not inpact the waters involved here in any way.

QUESTI O\ What about | akes or ponds,
intrastate, that don't flow into navigable waters but
whi ch can support rowboats or small sail boats or sonething
i ke that?

MR. BISHOP: This Court's definition in
Appal achi an El ectric of a navigable water included one

9
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that could be used by small noncomrercial vessels on the
theory that that indicated the potential of the water body
to be used for comerce, and we are not objecting here to
the Court's claimof jurisdiction over waters that are
navi gable in fact, even by small vessels. W are
objecting solely to the taking of jurisdiction over
i sol ated wat er bodies that do not support commerce or
boating and that do not flow into and therefore affect the
qual ity of navigable waters over which the Corps has
al ways had jurisdiction.

QUESTION: | don't quite understand your
position as to why if it's a small lake entirely within
t he boundaries of the state that you don't object to
Federal jurisdiction there. Even if it's navigable,
that's not interstate comrerce, it's |ocal comrerce.

MR. BISHOP: Right, but we're not objecting -- |

mean, that is not our case, Justice Stevens, so | can't

claimto -- you know, | don't want to state a definitive
position on this. [It's not unreasonable in our view for
the Corps to have regarded snmall | akes that support

intrastate commerce as part of the flow of comrerce around
t he nati on.

QUESTION: Whuld this case be different if the
United States could prove that people used rowboats to go
fishing in the pond that we're tal king about here? It's

10



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

several acres in size, | think, isn't it?

MR. BI SHOP: These ponds are very tiny and
shallow. There is nothing in the record. |It's private
| and. They have never been used.

QUESTION:  How big is the pond we're tal king
about ?

MR BISHOP: Well, there are a nunber of ponds.
Wien | was out there originally, there was no water on the
| and.

QUESTION:  How big is the biggest one?

MR BISHOP: | think in the record they say
several acres.

QUESTI ON: Several acres. So you could row back
and forth across that one. Two feet deep, |'mtold.

MR. BI SHOP: They're very shal |l ow.

QUESTION:  If you could, would that nake a
difference to you? Say it was ten feet deep instead of
two feet deep, and people regularly went out in rowboats
init?

MR. BI SHOP: The position that the Corps has
taken, which we do not object to --

QUESTION:  |I'm aski ng your position.

MR. BI SHOP: Yes, anything that supports -- our
position essentially is anything that supports, could
support comrerce, and that would include the intrastate

11
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portion --

QUESTION:  I'mjust asking specifically, if it
can support people going out in a rowboat and row ng back
and forth across the | ake, that would be sufficient in
your Vi ew?

MR BISHOP: | find that inplausible, but that
is what the Court said in --

QUESTION: But | would like to get an answer to
my question, if you could please. Wat is your view on
t hat hypot hetical ?

MR. BISHOP: Yes, | think you have intrastate
waters if they are navigable, that is, if a boat can go on
t hem and nove.

QUESTION: This would be a different case if the
government coul d prove that rowboats could go back and
forth across the water?

MR BISHOP. O if they could prove that -- yes,
that's right.

QUESTION: Well, | don't see why you keep
referring to, you know, supporting interstate comerce.

t hought the whol e core of your case is that when you
referred to navigable waters, you' re not talking about
interstate commerce, that there is one basis of
jurisdiction which is the commerce clause, and there is
anot her basis of jurisdiction which is navigable waters,

12
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and if you interpret navigable waters to nean waters that
are navi gabl e, whether they are navigable interstate or
not, it would necessarily include |akes big enough to
float a rowboat.

MR. BISHOP: That's right, Justice Scalia, but

QUESTION: Wiy do you keep referring to
interstate commerce?

MR BI SHOP: Because | believe there is a
connecti on.

QUESTION: That's part of the navigable waters
cl ause?

MR. BISHOP: No. | believe that when Congress
tal ks about navigable waters, particularly in the expanded
sense that grew up over the hundred years after the Dani el
Ball, they had in m nd the channels power, and that that's
how it reaches tributaries and things that affect the
navi gabl e waters. Clearly nmany of the waters that are
covered under the tributaries |anguage of the statutes are
not navigable in fact and could not support even a snal
r owboat .

QUESTION:  But they affect navigable waters, and
so Congress' authority over the navigable waters, it gives
the Congress the authority to protect navigable waters.

MR. BI SHOP: Absolutely right.

13
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QUESTION:  So what is the source of the
Congress' authority over navigable waters? 1Is it the
conmer ce cl ause?

MR. BISHOP: Yes, | believe it's the channels
power under the conmerce clause, but it is not what the
government has taken here which is the effects of
commerce. Congress by 1972 knew very well how to invoke
the effects commerce power. It did so, for exanple, in
844(a) of the crimnal code, which this Court considered
in Lopez, where it specifically invoked that power.

It did not do so in the Cean Water Act. It used
these traditional terns, navigable waters of the United
St ates, and under any pl ausi bl e under st andi ng of those
terms, historical or just comon sense, and certainly
reading the legislative history, there is absolutely no
i ndi cation that Congress neant to reach isol ated ponds
that can have no affect on the quality of navigable
wat er s.

QUESTION: M. Bishop, | don't mean to bel abor
this but 1'mlooking at the text of 404(g), and it seens
that this provision addresses permts on the application
of the governor of any state to things that are not
navi gabl e waters, not tributaries, not adjacent wetl ands.
They seem this section seens to fit the category that you
say is outside the statute. Perhaps you can | ook at the

14
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text of 404(g) and show nme where | am w ong.

MR. BISHOP: No, you are right, but the statute
does not define the Iimts of what is being allotted to
the states. The Corps -- Congress is only allotting to
the states that which is left over fromthe 404 permt
program once traditional navigable waters have been taken
out. It is our position that there is nothing else in the
statute that gives the Federal governnment power over
i solated waters with no inpact on the navigable waters of
the United States, and therefore the only thing that
404(g) (1) reaches are the tributaries which are part of
t he navi gable waters but which are not part of the
traditional Corps mnmeaning of navigable waters in the
Dani el Ball, Appal achian Electric sense. That seens |ike
-- | nmean, the statute does not say isolated waters; there
is nothing in there that even hints that isolated waters
are part of what is left over.

QUESTI ON:  Adj acent wetl ands are not |eft over
because that's specifically nmentioned --

MR, BI SHOP: Wetl ands adjacent to that are
navi gable in fact or navigable with inprovenents, not
waters that are -- wetlands that are adjacent to
tributaries, which are left to the states. That |eaves an
enor nous anount of regulatory power to the states over
tributaries and their adjacent wetlands, but nothing in

15
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there suggests in the least that isolated waters are
i ncluded in that package, and isolated waters are
traditionally regul ated by the states anyway.

There are principles of statutory interpretation
here that even if there were any anbiguity in the
statutory | anguage, which we don't believe there is, there
are principles of statutory interpretation which require,
we believe, our reading as opposed to the governnent's.
The first of those is the DeBartolo principle that a
statute or in this case a regulation, the bird rule should
not be read so as to create constitutional problens.

What ever one's concl usi on about the constitutionality of
the bird rule, it seens beyond question that it does raise
serious questions.

QUESTION: Well, are you asking us, counsel, to
just focus on the bird habitat final rule or to focus on
the regulation in 33 Code of Federal Regul ati ons,
par agr aph 3328.3, defining waters of the United States?

MR. BISHOP: | believe that that regul ation,
Justice O Connor, does not satisfy our view of the
statutory | anguage and therefore should be set aside.

QUESTION:  Is the one 3328.3, the one defining
waters of the United States?

MR. BI SHOP: Right, the one defining waters of
the United States.

16
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QUESTION:  You want us to focus on that and in
your view it is too broad and covers things the statute
didn't authorize?

MR BISHOP: That is true, it does not.

QUESTION:  Isolated, intrastate pond?

MR BISHOP: What it does is to extend the
government's jurisdiction to the limts of the effects
commerce power. W don't believe that that's what the
Cl ean Water Act says. Now, having said that | would |ike
to add, however, that the only --

QUESTION: So the bird habitat regulation
doesn't have anything to do with it, or it does?

MR, BI SHOP: Well, the governnent has -- the
sol e basis on which the governnent has cl ai ned
jurisdiction in this case during the past -- since 1987
when all this started is the bird rule. They have never
menti oned another rule. In their brief --

QUESTION: | didn't quite understand. The sole
basis is what, M. Bishop?

MR. BI SHOP: The sole basis is the mgratory
bird rule. That is what they stated when they took
jurisdiction in the first place. It is the only basis of
jurisdiction that is stated in the 404 permt denials.
Having said that, we obviously don't want to go back down
and find oursel ves caught on some other provision of the

17
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other waters regulation. It seens to us that the other
waters regulation is wholly inconsistent insofar as it
reaches any water, any isolated water that has any
concei vabl e effect on interstate conmerce.

That is inconpatible with the plain | anguage of
the statute and the legislative history, and so al though
we -- the mgratory bird rule is the only basis on which
jurisdiction has been asserted in their briefs to this
Court, the governnment does retreat fromthat and rely on
the activity itself, which I think is an intent to rely on
the other waters regulation. And so we would like the
Court to address that to save another $30 million in
publi c noney which is what we spent dealing with the Corps
for the | ast 13 years.

| was tal king about the principles of statutory
regul ati on which we think support our interpretation. One
is the DeBartolo principle, but a second one and one the
Congress had very nmuch in mnd as Section 101(b) of the
statute makes clear is that it was concerned not to
tranpl e state powers over |and use and over the
environnment, and there is no doubt that that tranpling
occurred here. The Corps put together a 47,000-page
record over the course of seven years of permtting, and
in doing so overrode the considered determ nations of the
State of Illinois and Cook County.

18
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When it does a 404 determ nation, once it has
taken jurisdiction, it doesn't just keep its eyes on the
isolated waters. It roans far and wide, using a public
interest standard. The elenents of that public interest
standard i nclude, for exanple, whether the project neets
t he needs and wel fare, the general needs and wel fare of
the people. It includes review of econom cs, aesthetics,
an array of other things. It is general |and use
regul ation at that point, and we believe that that is both
i nconsistent to stretch the jurisdiction as the Corps has
through its rules, to stretch the jurisdiction to inpinge
on state regulation in the face of a clear statenent in
the preanble of the statute that Congress intended, had a
policy to preserve the primary jurisdiction of state and
| ocal governnment over these matters, and that it is
inconsistent with the clear statenent principle that this
Court has applied which requires that if Congress i s going
to inpinge on the reserved rights of the states that it
shoul d say so clearly. Far fromsaying so clearly in this
case, it said that it wshed to preserve to the extent
possi ble the rights of the states.

QUESTION:  And where are the words that say
t hat ?

MR, BI SHOP: 101(b), Your Honor, section 101(b),
1251(b), which is probably quoted on the first page of our

19
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bl ue brief.

QUESTION:  First page of the blue brief?

MR. BI SHOP: Yes, Your Honor. It is the policy
of Congress to recogni ze, preserve, and protect the
primary responsibilities and rights of states to prevent,
reduce, and elimnate pollution and to plan the
devel opnment and use of | and and water resources.

QUESTI ON: Coul d Congress regul ate these ponds
to prevent them from serving as nesting places, say for
nmosquitos that carry West Nile disease fromstate to
state?

MR. BISHOP: | don't believe that the Federa
government may regul ate these ponds under the interstate

QUESTION: So instead of -- if they discovered
that nosquitos are flying all over the place, infect
birds, and people are dying in different states because of
a pond that is not appropriately sprayed, Congress |acks
the power in your viewto tell the states or to tel
i ndividuals to spray their ponds or not to use certain
pesticides that are killing people in other states. Do
t hey have that power?

MR. BI SHOP: Not under the conmerce cl ause, ut
they clearly can use treaty power. You have to understand
that birds are --

20
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QUESTION:  No. I'mtalking about under ny
hypothetical; there is no treaty, as | know, on West Nile
nosqui t 0s?

MR. BI SHOP: West Nile disease is spread by
birds and kills birds, and under the mgratory bird treaty
act Congress can clearly take birds by --

QUESTION: What I'mtrying to ask with ny
guestion, if you can just -- suppose that it's discovered
that birds are causing di seases or suppose that pesticides
are dangerous to people. Can Congress tell you that you
cannot use a certain pesticide in your backyard pond or
your backyard tree because the effect of that is to spread
di sease fromstate to state? Do they have that power?

MR. BI SHOP: Congress can certainly regul ate
anything that is comrercial, including --

QUESTION: So if the pesticide is shipped in
interstate commerce, they could regulate it on that basis?

MR, BI SHOP: Exactly, M. Chief Justice.

QUESTION: Could it affect only people in
| ndi ana and not people in Illinois, so that Illinois
doesn't care about it? | nmean, is this a real problenf
If it's a national problem are these nosquitos just going
to bite Indianans and not people fromlllinois, so that
II'linois woul d have as much interest in preventing that as
t he Federal governnment? You would think they would have

21
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nmore i nterest.

MR. BI SHOP: Yes, Justice Scalia. There is no

QUESTION: My question is whether or not
Congress has the power to regulate | ocal products in |ocal
ponds on | ocal trees that woul d spread di seases from one
state to another.

MR. BISHOP: And if you can find a conmerce
connection, for exanple, because the product --

QUESTION: | said what the hypothetical is.

MR. BISHOP: If there is no comrerce connection,
the answer is no. And the framers of the Constitution did
not intend that the Federal governnment have power over
every problemjust because it was national in scope. It
i ntended that the states have reserve powers to deal with
problens as well, and --

QUESTION:  But why isn't there going to be a
commer ce connection? | nean apart fromthe Chief
Justice's suggestion, it seens to ne that the hypothetical
that Justice Breyer throws out is a pretty good predicate
to substantial effects on comerce.

MR BISHOP: Well, but | don't think that
substantial effects on an end user -- here the claimis
that the birds, because they fly interstate and at sone
poi nt may get shot by or watched by people who are

22



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

crossing state lines and spending noney, that is a
sufficient interstate commerce connection. |If that
connection --

QUESTION: | don't think that was the
hypot hetical, was it?

MR. BI SHOP: That doesn't seemvery different to

ne.
QUESTION:  That wasn't the hypothetical.
MR. BI SHOP: That doesn't seemvery different to
me fromthe hypothetical. But sone end user comrerce
connection is not enough. |If you get there then there are

no reserve powers left to the states, everything is within
t he enuner ated powers.

If I could, I would like to reserve the
remai nder of my tine.

QUESTION:  Very well, M. Bishop. M. Wallace,
we will hear fromyou

ORAL ARGUMENT OF LAVWRENCE G WALLACE
ON BEHALF OF THE RESPONDENT

MR. WALLACE: Thank you, M. Chief Justice, and
may it please the Court:

The C ean Water Act states its goals as to
restore and maintain the chem cal, physical, and
biological integrity of the nation's waters and to attain
wat er quality which provides for the protection and
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propagation of fish, shellfish, and wildlife. The
operative provisions at issue here prohibit discharges of
pollutants into certain waters -- we'll get into what
those are in just a nonent -- without a permit. Those
provi si ons regul ate human conduct, usually comrercial in
nature, and certainly commercial in this instance, in
order to avert harmto natural resources, wldlife, or the
environnment, and in common with simlar antipollution
provi sions in other Federal environmental statutes, these
prohi bitions on conduct do not purport to assert any
speci al Federal domain over the place where the conduct
occurs.

QUESTION: | don't understand exactly what that
means, M. Wall ace.

MR. WALLACE: Well, for exanple, in the act
commonly known as RCRA, another environnmental statute, the
Resource Conservati on and Recovery Act, a permt
situation, a permt systemis set up for the treatnent,
storage or disposal of hazardous waste, which occurs in
privately owned | and ordinarily, w thout any reference to
wat ers what soever. The Endangered Species Act prohibits
harmto the protected species, whether that occurs on |and
or water.

QUESTION:  You're saying there are a |lot of |aws
like this one?
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MR. WALLACE: Well, | amsaying there are nany
prohi bitions on conduct that pollutes or endangers the
natural resources of this country or the wildlife of this
country that are enacted under the commerce power and that
are not comonly thought of or thought of in the |aw as
asserting a special Federal domain over the place where
t he conduct occurs.

QUESTION:  That's true, but unlike those other
statutes, this one is limted to the navigable waters of
the United States.

MR. WALLACE: As defined in the statute, that's

QUESTION:  As defined in the statute.

MR. WALLACE: That's exactly what I'mgoing to
turn to now, but I have to speak first, as | tried to do,
to the argunent that there would be a constitutional
problemif the conduct prohibited occurred in one place
rat her than another. The conduct --

QUESTION:  The assertion was that if there was
no conmerce cl ause connection, it would be
unconstitutional, and that's what the discussion was
about, a sufficient comrerce clause connection.

MR WALLACE: | guess --

QUESTION: M. Wallace, when a justice is asking
you a question, | suggest you remain quiet until he
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finishes, if that isn't too nmuch trouble.

MR. WALLACE: Thank you. Sorry. |'mjust
trying to help with the inquiry. I'msorry. 1In any
event, let's turn nowto the question of what waters the
statute addresses. The first thing to be said about this
guestion, before turning to the statute, is that this
Court has already spoken to this issue, not in detail, but
quite clearly in an opinion in which it was an inportant
part of the Court's reasoning, and |I'm speaking of a
carefully crafted opinion of the Court in International
Paper Conpany agai nst Quellette which dealt with a very
difficult issue. This is in 479 U S., which dealt with a
very difficult issue of inplied preenption under the act
in light of the neaning of two savings cl auses.

And an inportant part of the reasoning of the
Court in concluding the scope of preenption of
escape- based causes of action, it happened to be a
chal l enge to a discharge that caused harmin an adjoining
state, but an inportant part of the Court's reasoni ng was
consi deration of the conprehensive scope of the C ean
Water Act. And the Court stated at page 486 of 479 U.S.
in describing the case first that the act applies to
virtually all surface water in the country, and it had a
footnote at that point citing its decision fromthe
previous termin Riverside Bayvi ew Homes whi ch had
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described the Corps' regulations that extended to isol ated
waters so-called. And then in the |legal discussioninits
opi nion several pages later at 479 U S. page 493, the
Court reasoned, As we noted in MIwaukee 2, Congress

i ntended the 1972 act anendnents to establish, quote, an
al | enconpassi ng program of water pollution regulation,
unquote. The act applies to all point sources and
virtually all bodies of water, and it sets forth the
procedures for obtaining a permt in great detail.

QUESTION: M. Wallace, if you would turn to the
| anguage in Riverside Bayview that you cited in passing,
that does say that the word navigable in this statute has
a, quote, limted office. As | understand what you're
telling us now, which you put forward in your brief, it
has no office at all, that the statute would nmean what you
say it nmeans if the termnavigable were not in there so
that you give no effect whatever to that term Am|
correct in so understandi ng?

MR. WALLACE: Well, the termis defined in the
statute, so it has effect as a reference to the
definition, but it's a termof art in the statute, and
it's defined as waters --

QUESTI ON:  What does it have to do? 1In other
words, would the statute do anything nore or less in your
view if the word navigable were not there and there were
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just the words waters of the United States? |n other
wor ds, does navi gabl e have any function whatever, not has
it been defined away?

MR. WALLACE: | believe the answer is that the
use of the word navigable in the statute, as a reference
to the definition of what navi gabl e neans for purposes of
the statute, does not have any i ndependent significance.

QUESTION:  May | suggest why it could have sone
i ndependent significance? Now, Congress has many
authorities under the commerce clause. It seens to ne
clear that this statute was appealing to one aspect of
Congress' comrerce clause powers, that aspect which has to
do with the control of navigable waters. And to |eap from
that and sinply ignore the navigable waters appeal and
just say all Congress is doing is exerting its broad
commerce power in all its aspects sinply -- just seens to
me to ignore a very precise appeal to one aspect of the
comerce cl ause power.

MR. WALLACE: The word navi gabl e appears in the
statute in that spot but not el sewhere. The statute does
not deal with navigability problens. The statute deals
with a water pollution crisis that was --

QUESTION: | understand, but Congress was
limting its control over that problemto navigable
waters, and even the definition which neans waters of the
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United States, that can be explained without making the
word navigable totally useless in the statute, by sinply
sayi ng that was neant to nake it clear that when Congress
said navigable waters, it nmeant the broad definition of
navi gability, which had been apparent in our cases, so
that it includes wetlands adjacent to navi gabl e waters and
i ncludes even tributaries that go into navigable waters.
But it seenms to ne to blink reality and to say that
Congress was relying upon a general comrerce clause power,
which is what the governnent's position is.

MR. VWALLACE: Well, this is the main | aw
governi ng conduct that pollutes surface waters in this
country, and it's conparable to the Safe Drinking Water
Act which protects aquifers and underground waters nore
directly. But to answer your question nore directly, as
we explained in discussing the '72 act and then the 1977
amendnments, the act started off and was call ed the Federal
Water Pol lution Control anmendments of 1972, and it used
the definition navigable waters, which was |eft over from
prior legislation, including the Rivers and Harbors Act,
but in the course of the devel opnment of the '72 act,

di ssatisfaction was expressed with the idea that the act
woul d apply too narrowmy and the definition of navigable
wat ers was changed from navi gable waters of the United
States to just the words waters of the United States, and
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the commttee report reporting it out at that tine said it
was neant to exert the full constitutional authority of
t he Congress under the commerce power.

QUESTION: What it didn't say, M. Wallace, is
what, for exanple, 16 USC Section 817 says, a different
statute. That inposes requirenments on water projects on,
guot e, navigable waters of the United States and ot her
wat ers, quote, over which Congress has jurisdiction under
its authority to regul ate comer ce.

Now, you're essentially saying that's what this
statute says. But if it says it, it says it in such a
roundabout way. | nean, this is a very easy way to say
it.

MR WALLACE: Well, it --

QUESTI ON:  Water projects are navigable waters
of the United States and other waters over which Congress
has jurisdiction under its authority to regul ate comrerce.

MR. WALLACE: It can be said quite plainly, |
mean, Congress coul d have spoken with greater clarity than
it did.

QUESTION:  Well, isn't that a problem under any
cl ear statenment analysis? | understand, | think
understand your argunent, and | can see that it is
possi ble to construe the | anguage as broadly as you do,
but when literally any farmpond in the United States is
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going to be subject to Corps jurisdiction on your analysis
and Congress has not spoken any nore clearly than it has
here, isn't that a reason for construing the statute nore
narrowy rather than as broadly as you are here?

MR. WALLACE: It arguably is a reason, although
the Court in Riverside Bayview --

QUESTI ON: A good reason.

MR. WALLACE: -- said the deference to the
Corps' interpretation was appropriate, because Congress
had not directly spoken to the issue.

QUESTION: We do here seemto have -- and maybe
we did there for that matter, but we seemat |east to have
a conflict in principle because we have the deference
principle and then we have sone clear statenent notion
when the results get to the, sort of to the bizarre point.
So which principle do we choose?

MR. WALLACE: Well, | have to take issue with
whet her the result here gets to a bizarre point that
inplicates a clear statement rule, but | do think that
we're talking precisely on the issue on which Congress
focused in the 1977 anmendments to the act.

QUESTION: M. Wallace, it's at |east unclear
enough that the Corps of Engineers didn't conme to this
interpretation until quite late on. They didn't interpret
it this way originally thenselves, did they? That's how
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at least unclear it is, not to say clear in the other
di rection.

MR. WALLACE: They did not interpret it this way
originally but were reprimanded by several court decisions
for msinterpreting the act. EPA, which has the prinmary
authority to interpret the act, did interpret it this way
originally, and the Corps canme around after conducting
anot her rul emaki ng proceeding as it was ordered to do by a
court that had said its view of the authority was too
narrow to acconplish the purposes of the act that Congress
had in m nd, and the two agenci es reached the sane
conclusion by the time Congress was considering the 1977
amendnent s whi ch focused very specifically on the question
of whether the jurisdiction over so-called isolated waters
had gone too far.

The House of Representatives --

QUESTION: M. Wallace, had the EPA taken this
position before 19777

MR WALLACE: Yes.

QUESTION:  And so that position was in a
regul ation at the tine Congress acted in 19777

MR WALLACE: That is correct. And it was al so
inthe interimrule that the Corps had cone to, and indeed
the Corps adopted its final rule during the course of
consideration after the House had passed its bill but
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before the Senate had vot ed.

QUESTION: M. Wallace, this cones to us as a
sort of as-applied challenge, | guess, and in the context
of provisions inposing crimnal penalties. Does that
i nfluence our interpretation at all? |Is there any rule of
lenity concerns or anything of the sort because we are
dealing with statutes inposing crimnal penalty?

MR. WALLACE: Well, that was an issue that the
Court addressed in its opinion in Babbitt versus Sweet
Hone in footnote 18 of that opinion, where in a civil
proceeding a simlar concern was raised. And | think the
answer given in that footnote that in a civil context of
[itigation where the agency interpretation has been made
clear, that there's no occasion to invoke the rule of
lenity.

QUESTION:  So the statute can nean one thing if
it's prosecuted crimnally, and sonmething different if
it's prosecuted civilly? That's extraordinary.

MR. WALLACE: W don't take that position.

QUESTION: But that's what the footnote you
appeal to would seemto suggest.

MR. WALLACE: It's a footnote by this Court.

QUESTION:  Well, even so.

MR. WALLACE: We do have nens rea questions that
we and the courts have been struggling wth.
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QUESTION:  The point of the footnote, as |
remenber it was, if the matter is cleared up in the civi
proceedi ngs, then the rule of lenity doesn't apply
subsequent |y because there is no | onger the anbiguity that
gives rise to the rule of lenity problem

MR. WALLACE: Very well| stated.

QUESTION:  Which raises the different probl em of
what the statute neans depends upon whether the first case
prosecuted is a crimnal or a civil case, is that the
government's position?

MR. WALLACE: Well, we're very cautious about
not bringing what we think would be an unfair crim nal
prosecution. W're nostly -- we nostly try to confine
those initiatives to scofflaw situations where we think
that we could prevail and where that kind of sanction is
appropri at e.

But to get back to the 1977 controversy, the
House did pass a bill, and a simlar bill was sponsored by
Senator Bentsen in the Senate, but both bills nade clear
that they were not repudiating the broader scope of
authority for EPA in regulating toxic discharges into al
waters of the United States as they had been interpreted
in the regul ations, but only addressed the Corps
permtting activities with respect to dredge and fill
activities.
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The Congress indicated in detail that it was
very famliar with the agency interpretations by both
agenci es, and even then the Senate refused to pass the
House version or the Bentsen anendnent, and it deci ded
instead to retain the existing scope of the geographic
authority stated in the regulations that had been adopt ed,
but to counterbal ance that with this new provision that
Justice G nsburg has been averting to, 404(g), which
provi ded authority for the states to adopt their own
prograns over what were called in the Corps' new
regul ati on and the Senate report, very specifically
referred to this as Phase Il and Phase |1l of the
expansion of the Corps' permt program and we have quoted
the Senate report that uses precisely those terns on page
25 of our brief.

The conmittee anendnent does not redefine
navi gabl e waters. Instead, the commttee anmendnent
intends to assure continued protection of all the nation's
waters but allows states to assunme the primry
responsibility for protecting the waters outside of the
so-call ed Phase | waters, which are the navigable waters
and those adjacent and then the wetl ands adj acent thereto.
Under the committee anmendnment the Corps will continue to
adm nister the entire Section 404 programin all navigable
waters until the approval of a state program for Phase |
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and Phase Il waters, and the Phase IIl waters which the
Corps was planning to get to in a couple of years tinme are
the waters at issue here.

So the whole prem se of the Senate bill, which
is what the conference conmttee adopted, was that the
extension of jurisdiction to these Phase Il waters would
be retained, but the states would be given the option of
adm nistering the program Two states have chosen to do
that, New Jersey and M chigan. New Jersey was one of
ei ght states that have filed a brief in our support in
this case. Only one has filed a brief on the other side,
| hasten to point out. And the Senate al so
count erbal anced the retention of the broad jurisdiction by
providing for certain exenptions, including an exenption
of certain agricultural activities because of precisely
the concern that Justice Souter suggested m ght raise a
guestion of bizarre authority and al so have --

QUESTION: That is in the statute, M. Wllace?

MR WALLACE: That is in the statute. That was
part of the 1977 anendnents that certain exenptions were
added.

QUESTION:  Could you give us -- is it in your
brief sonmewhere?

MR WALLACE: Yes. Yes, it is.

QUESTION:  Could you tell us where?
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MR. WALLACE: It's Section 1344(f) of Title 33.

QUESTI O\ Thank you.

QUESTION: M. Wallace, how-- I'mtrying to get
a quantitative idea fromwhat one of the amci briefs
suggested. Your viewis that all the water that affects
interstate commerce, maybe the word is substantially
affects or significantly affects, whatever the
constitutional test, but think of that set of water, al
the water that significantly affects interstate conmerce
is included. | take it that they agree that all the water
that affects interstate comrerce is included provided it
also is either navigable or if not navigable, it flows
into navigable water, and | thought they were talking

about flows on the surface.

There is an am cus brief that says well, there
is only about 20 percent left over. |Is that right? Now,
| think nmaybe today -- I'mnot sure. | think maybe they

said it also includes the water affecting interstate
commerce that isn't navigable but flows underground, in
whi ch case | would think that takes care of everything

el se. Maybe there is a tiny little bit that actually
doesn't flow underground, and | take think it this
particul ar place, the Army Corps of Engineers and the EPA
think it does flowinto the Fox River underground, and
they think it doesn't flowinto the Fox R ver underground,
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so I'"'mnot sure what we're supposed to do. I'mtrying to
get an idea of what the -- what we're tal ki ng about.

MR. WALLACE: Well, one of the rules specified
by the Corps in its elaboration of its regulations as to
what waters can affect interstate conmerce are those that
are used as habitat by m gratory birds protected under
bird treaty acts or that m grate between the states, which
happened to be the basis on which jurisdiction was
asserted here, on the basis of the factual show ng that
was nmade to the Corps by an Illinois state agency dealing
wi th birds.

And perhaps if we get away fromthis particul ar
cite for a nonent, much of the battle would be about the
so-called prairie potholes in the Dakotas and adj oi ning
states where about 50 percent of the waterfow in this
country breed. Under petitioner's position, as |
understand it, the comrerce power woul d enabl e Congress to
protect the wi nter habitat of duck species and ot her
waterfow in the Chesapeake Bay area with all of its tida
wat ers and navi gable rivers and et cetera, but not to
protect the sumrer breedi ng habitat of these sane
wat er f ow .

QUESTION: | don't think that's his position.
think his position is not that the comrerce power doesn't
allow you to protect them It's that the navigable waters
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aspect of the commerce power doesn't allow you to protect
them and if Congress wants to cone back and exert its
commer ce power generally, it would be a different issue.

MR. WALLACE: That is a statutory argunent, but
he also is making the argunment that that interpretation is
one that should be adopted because ot herw se there would
be constitutional doubt about the authority of Congress to
protect this bird habitat, and of course any scientist
woul d | ook at this question and say, well, it's futile,
it's ineffectual to be able to protect the habitat that
they use in one season but not to be able to protect the
habitat that they use in another season, the breeding
season.

QUESTION: M. Wallace, just to be clear on one
thing, it is the Corps' position, is it not, that the
Phase 111 water, their power to regulate the Phase I
wat er applies whether or not the isolated ponds have an
under ground connection to navi gabl e waters?

MR. WALLACE: That is correct, and the so-called
prairie potholes are perhaps the prine exanple of that.
The waters here, that's a nore difficult inquiry.
Certainly they serve as storage for what woul d ot herw se
be fl ood waters during periods of heavy rain that woul d
cause overflow That was part of what the Corps had to
deal with in dealing with this application

39



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

QUESTION: Do the states exercise any regul ation
over the prairie pothol es?

MR. WALLACE: They do. This whole area is one
of concurrent and overl apping authority between the states
and the Federal governnment, as the states that have filed
am cus in our support have pointed out.

QUESTI O\ Maybe the Federal governnent was
content to protect the navigable waters from pollution and
to | eave the problem of the pollution of waters that don't
affect the navigable waters to the states. It's a
perfectly rational approach.

MR. WALLACE: Well, that is exactly contrary to
what the Senate commttee said in adopting the 1977
amendnent s.

QUESTION: But | nean, this case, it seens to
me, does point up the problemthat petitioner's counsel
rai sed quoting frompage 1 of the blue brief, it is the
primary responsibility of the states to elimnate
pollution and to plan devel opnent and use of |land. Here
you have a 47,000-page report, did | hear that correctly,
that the Corps of Engineers issued?

MR. WALLACE: This was a very --

QUESTION: It seens to ne that this illustrates
that the way in which the Corps has pronulgated its
regul ati on departs fromthe design of the statute.
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MR. WALLACE: Well, the Corps grants all but
| ess than one percent of applications each year, and about
85 percent of the permts that it issues are issued under
general permt prograns which are streamined and do not
require individual inquiries into the categories that they
fall, if certain conditions are net in the application.

QUESTION: | don't see how that should affect
our determ nation.

MR. VWALLACE: Well, what we had in this case was
what turned out to be a very conplex inquiry, although
petitioner characterizes that it's trenching on |ocal |and
use planning functions, but |ocal |and use boards sel dom
have to deal with a project of this magnitude, and its
potential and | ong-range effects on the people who will be
affected by it in their posterity, which is why the states
supporting us say that the special expertise of the Corps
and of the other agencies, state and Federal, that wei ghed
inin this process, and of course responses were received
frompetitioner and its supporters, were so inportant,
because what was inplicated here was not only dangers to
m gratory birds but a question of possible contam nation
of an aquifer used by thousands of people for their
dri nki ng water.

QUESTION: Has Illinois showed no interest at
all or concern about this particular site? 1Is this a
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situation where the state has just turned its back and
said, we don't care?

MR. WALLACE: The state agencies participated in
the Corps proceeding. It's true that they initially
licensed a plan to which many mitigati on neasures were
added by the state so that the plan would have been a nuch
better one if the Corps had approved it than what
petitioner started wth.

QUESTI ON: Thank you, M. Wllace. M. Bishop,
you have four m nutes renaining.

REBUTTAL ARGUMENT OF TI MOTHY S. BI SHOP

ON BEHALF OF THE PETI TI ONER

MR BI SHOP: Justice O Connor, the State of
II'linois rejected our first permt application, nmade us
reapply. We filed a 1700-page application, there were an
addi tional set of public hearings. They subjected the
project to 51 conditions before they would |l et us proceed.
Cook County engaged in the |argest, |ongest permt
proceeding it had ever engaged in over this project.

Let nme say that the act is not open ended. It's
not that any connection will do. The Corps -- and one of
the am cus briefs on the other side fromthe wetl and
scientists clainms that isolated ponds are in fact sonmehow
connected on the surface or through groundwater to the
navi gabl e waters, but the fact is any change made in the
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| andscape will make sone -- have sonme effect on the flow
of water. | just switched the gutter on ny garage so that
it drains onto an inperneabl e surface where the water
evaporates rather than onto the garden where it goes down
into our water table and ends up in Lake M chi gan.

The Corps cannot use this | anguage which
requi res sone physical connection to the navigable waters
to extend its jurisdiction in the same way that it's now
extending it endlessly through the effects conmerce strand
of the commerce power, so -- and as to groundwater, | did
not and certainly do not nean to suggest that the Corps
can regul ate any water that flows into groundwater. The
law is clear in the 7th Crcuit that the Corps does not
have jurisdiction over groundwater. Oher courts, the 5th
Circuit, for exanple, has held that if the groundwater
recharges surface water, there's jurisdiction. That's
sinply an issue that is not in this case, and | do not
concede that if there is any connection to the groundwater
here that that would be jurisdictional. And the record in
this case which is 47,000 pages |ong contains no basis of
jurisdiction, no sourcible authority at all other than
presence of mgratory birds on these waters.

The parade of horrors that M. Wallace has
trotted out should also not be believed. The C ean Water
Act is not out there by itself protecting clean water, or
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birds. The Mgratory Bird Treaty Act which is authorized
under the treaty power gives Congress the authority to
protect birds and their habitats. The spendi ng power has
been used to great effect in the prairie potholes region
whereas this Court considered in the South Dakota case,
t he Federal governnment has either acquired outright or
bought easenents over nore than a mllion acres, and this
is 20 years ago, nore than a mllion acres of prairie
pot holes. So taking out this strand, the bird rule and
the other waters rule, this strand fromthe Corps
jurisdiction will have and shoul d have no i npact on what
Congress can do under the other statutes.

| f you address this case as a statutory rather
than a constitutional case, it would also want to address
t he question whet her Congress can conme back with a
different plan to protect clean waters. What we don't
bel i eve the governnent can plausibly assert is that the
ternms navigable waters defined as waters of the United
States, given the history, given the legislative history,
given the historical usage of those ternms, in this Court
and ot her statutes, extends to isolated ponds regul ated by
t he states.

And finally on the -- as to the rule of lenity,
| would recomrend that the Court follow the --

QUESTI O\ Thank you, M. Bishop.
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MR. BI SHOP: Thank you, Chi

ef Justice.

QUESTION:  The case is submtted.

(Wher eupon, at 11: 00 a. m,

above-entitled matter was submtted.)
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