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PROCEEDI NGS
[10: 00 a. m ]

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
this nmorning in nunber 00-836, CGeorge W Bush vs. The Pal m
Beach County Canvassing Board. M. d son.

ORAL ARGUMENT OF THEODORE B. OLSON
ON BEHALF OF PETI TI ONER

MR OLSON: And may it please the Court: Two
weeks after the Novenber 7 presidential election, the
Fl ori da Suprene Court overturned and naterially rewote
portions of the carefully fornulated set of |aws enacted
by Florida's legislature to govern the conduct of that
el ection and the determ nation of controversies with
respect to who prevailed on Novenber 7th. These | aws have
been fornmul ated by the Florida | egislature pursuant to an
express del egation of authority, to wit, by the United
States Constitution. The election code that the Florida
| egi sl ature devel oped confornmed to Title 3, Section 5 of
the United States Code. That provision invites states to
devise rules in advance of an election, to govern the
counting of votes and the settling of election
controversy.

QUESTION:. Well, M. dson, isn't Section 5 sort
of a safe harbor provision for states, and do you think
that it gives sonme independent right of a candidate to
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overturn a Florida decision based on that section?

MR OLSON: W do, Justice OConnor. It is a
safe harbor, but it's nore than that. And Section 5 of
Title 3 needs to be construed in connection with the
hi story that brought it forth --

QUESTION:  Yes. But | would have thought it was
a section designed in the case of, sonme el ection contest
ends up before the Congress, a factor that the Congress
can look at in resolving such a dispute. | just don't
gui te understand how it woul d be i ndependently
enf or ceabl e.

MR. OLSON: That's why |'ve nentioned the
context in which that section was adopted. In |ight of
the extrenme controversy that was faced by this country as
a result of the 1876 election, and as this Court knows,
that el ection was very close and |led to controversy,
contest, discord, Congress was very nuch concerned about
the possibility of that happening again, and one of the
reasons --

QUESTI ON: Yeah, but what they did was, and it's
typical of grant-in-aid prograns, they said if you run a
cl ean shop down there, we'll give you a bonus, and if you
don't, well, you take your chances with everybody el se.

MR. OLSON: Justice Kennedy, | submit that it is
much |i ke a conpact that Congress is offering in the form

4
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of Section 5, yes. If you do these things, certain things
wi | | happen. But anong these things, what Congress wanted
to acconplish with Section 5 was not only to provide the
benefit to the states, but to provide the benefit to the
United States of the states accepting that inplicit

pr oposal .

QUESTION:  But what is there in the opinion of
the Suprenme Court of Florida that indicates that it relied
on this Federal statute in the reasoning for its decision
and in its judgnent?

MR OLSON: Well, | think the fact is that it
did not. Wat it did was it disregarded the conpact.

Wen the state adopted a code of ethics, or a code of

el ection procedures to govern the election and the

determ nation of disputes pursuant to the election, it
brought itself into that safe harbor and guaranteed to the
voters and the candidates in that state that the
controversy and turnmoil that infected this country after
the 1876 --

QUESTION: Well, we are | ooking for a Federal
i ssue, and | thought that you m ght have argued that the
Secretary of State was instructed by the Suprenme Court not
to jeopardi ze the state's chances and then cited 3 U S. C
Sections 1 through 10. And so if the, if the state
suprene court relied on a Federal issue or a Federa

5
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background principle and got it wong, then you can be
her e.

MR OLSON: Well, | certainly agree that it
menti oned those provisions. I'msinply saying that it
bl ew past the inportant provisions of Section 5 and the
benefits that Section 5 gives to the states to the voters
in that state and to the people running for office in that
state. That is to say that if the rules are conplied
with, if disputes are resolved according to the rules that
are set forth, then not only will the electors chosen by
the voters in that state be given conclusive effect at the
time they are counted by Congress but we will not have the
controversy, dispute and chaos that's been taking place in
Fl ori da.

QUESTION: M. dson, suppose a less, a less
controversi al Federal benefit schene, let's say the schene
t hat says states can get highway funds if, if they hold
their highway speeds to a certain level, all right? And
suppose you have a state suprene court that in your view
unreasonably interprets a state statute as not hol di ng
hi ghway speed to the level required in order to get the
benefit of that safe harbor. Wuld you think that that
rai ses a Federal question and that you coul d appeal the
state court decision here because it deprived the state of
the benefit of the highway funds?
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MR OLSON: No, | don't think so.

QUESTION: Wiy is this any different?

MR OLSON: This is a great deal different
because this is -- first of all, Article Il of the
Constitution which vests authority to establish the rules
exclusively in the legislatures of the state, tie in with
Section 5. Secondly, as this Court has stated --

QUESTION:  Well, let's just tal k about Section
5. | nmean, the constitutional question's another one.
Wiy is Section 5 in that regard any different fromthe
hi ghway fundi ng?

MR OLSON: | think it -- | think it can't be
divorced fromArticle Il of the Constitution because it's
a part of a plan for the vesting in the legislatures of a
state, and Section 5 inplenents Article Il in the sense
that it provides a benefit not just to the state but to
t he voters.

QUESTI ON:  But just talk about the statutory
issue. | assune that if we worked | ong enough with
Justice Scalia's hypothetical, we could find a case where
a court adjudicated with reference to the Federal
principle and got the Federal principle wong. D d --
| ndi ana vs. Brand and that kind of thing. D d that happen
her e?

MR OLSON:  Well, | think that the state did not

7
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pay, the state suprene court did not pay nmuch attention to
the Federal statute. It was obviously aware of it. It
did get the Federal principle --

QUESTION: Well, then there is no Federal
constitutional issue here.

MR. CLSON: Well, there is a Federal --

QUESTI ON: Pardon ne, statutory issue.

MR COLSON: Well, we believe that there is,
Justice Kennedy, because although the state recognized it,
it blewright past it. The state |egislature adopted the
code that the Section 5 of Article 3 of Title 3 invited it
to do. The state suprenme court, which had no right under
the Constitution, but I can't divorce the constitutional
provi sion from Section 5, then overturned the plan that
the state enacted through its legislature to nake sure
t hat what happened down in Florida was not going to
happen. And so what the state suprene court did, know ng
full well that these provisions existed, overturned the
carefully enacted plan by Florida.

QUESTION: M. dson, do you think that Congress
when it passed 3 U. S. Code, intended that there would be
any judicial involvement? | nean, it seenms to ne it can
just as easily be read as a direction to Congress, saying
what we are going to do when these electoral votes are

presented to us for counting.
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MR COLSON: | think that it was intend --
directed to Congress, but it seens to ne that in the
context in which it was adopted and the prom se that it
af forded, that the conclusive effect would be given to the
state selection of electors, that is a somewhat enpty
remedy and it doesn't acconplish Congress' objectives if
it cannot be enforced when an agency of the state
government steps in as the Florida Supreme Court did here
and overturn the plan by which the Florida | egislature
carefully set forth a program so that disputes could be
resol ved, and we woul dn't have the controversy, conflict
and chaos that we submt exists today in Florida.

QUESTION: M. dson, your -- your subnmission is
based on the prem se that the Florida court overturned
sonething that the statute did not. Is it not arguable, at
| east, that all they did was fill gaps that had not been
addr essed before?

MR. COLSON: Justice Stevens, | don't think that
in this case that's even renotely arguable. Wiat the state
suprene court did is take a set of tinetables, a set of
provi sions that --

QUESTION:  Yes. And the first one was the
mandatory -- is it your view still that the shall date
controls in all respects?

MR. OLSON: No. Not necessarily. But the 102

9
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-- there is the two provisions, Section 102.111 and
102.112. 111 contains the shall date, 102 contains the
may dat e.

QUESTION:  Correct.

MR OLSON: Both of those statutes, both of
t hose provisions say that the returns nmust be, or shall be
filed by a certain deadline. The shall and the may
provisions sinply relate to the possible remedy. W
submit that under either interpretation the Secretary of
State of Florida either nmust or shall ignore those
returns, or may set those aside in her discretion.

QUESTION: Does that nean if there were an act
of God that prevented the returns frombeing filed that
she woul d have discretion either to accept or reject the
returns?

MR OLSON: Yes, | believe --

QUESTI ON:  She woul d have the discretion?

MR OLSON:  Yes.

QUESTI ON: Wul d she be conpelled in that event
to accept the returns?

MR OLSON: | don't think so. She took the
position --

QUESTION:  She has the total discretion either
to accept or reject?

MR OLSON: That's --

10
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QUESTION:  Is there any circunstance in which
she woul d be conpelled to accept a late return?

MR OLSON: | don't know of any. | haven't
t hought of any, Justice Stevens.

QUESTION:  Well, you are arguing in effect that
it's a mandatory deadline. | wonder if you really nean
it's mandatory.

MR OLSON: Well, the problemis that it's --
what we are saying is that either it's nmandatory, in which
case she coul d not accept them

QUESTI ON: But you don't know whether it's
mandat ory or not?

MR, OLSON: Well, the Florida Suprene Court and
what the circuit court did in that case, it said that it
wasn't -- and we'll accept this for purposes of this
argunent that it wasn't --

QUESTION:  Yes, but one of the things that's of
interest to me is the extent to which you say there was a
change in the law. It seens to ne that in order to answer
t hat question you have to know what your view of the |aw
was before this all happened.

MR OLSON: | think that we can answer that this
way, is that whether it was shall ignore or may ignore.

It was not nust accept.
QUESTI ON: Under any circunstance it was not

11



must ?

MR. CLSON:  No, under no circunstances was it
must accept. Now --

QUESTION: Even in an act of God or fraud?

MR. CLSON: | don't believe so, Justice Stevens.

QUESTI ON: Ckay.

QUESTION. M. --

QUESTION: Isn't the lawin Florida like as in
nost states, and in the Federal governnent, that when an
of ficial has discretion, nay accept or may not accept,
that has to be exercised within the limts of reason?

MR, OLSON: Yes.

QUESTION: Well, then, isn't it possible that
when the court says she nust accept under certain
ci rcunst ances, what they nean is outside those
ci rcunst ances, given the circunstances here it would be
unreasonabl e to refuse?

MR COLSON: Well, what the court did was so
constrain those circunstances, virtually to make t hem
nonexi st ent.

QUESTION:  All right. So then what you're
argui ng about is a determ nation by the state court of

Florida as to what the circunstances are under state | aw

where the action of a state official would or woul d not be

r easonabl e.

12
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MR OLSON: | think that -- yes, but | think
that it has to be | ooked at in the context in which that
was done when the state supreme court so constrained and
says in its opinion shall accept these late returns until
5 p.m on Novenber 26th, and in the context there was no
di scretion left for the Secretary of State at all.

QUESTION: M. dson, may | ask you, because
you' ve been ski pping over what | thought was a key piece
of the Florida legislation. The Florida Suprene Court
said, there's the deadline, and that conflicts with
anot her provision of this law, the provision that says
t here shall be under certain circunstances recounts, and
then there's a rather detail ed description of the process
that's necessary, the tine line for when you can ask the
recount is on the 6th day.

MR OLSON: Up to.

QUESTION:  Yeah, up to. And it would be
i npossi ble in a popul ous county to in one day do what the
statute instructs nust be done when there's a recount.

The Fl orida Suprene Court said, it's right in its opinion,
there's two conflicts, and the first one they nention
strai ght out on page 21A of your appendix, is that there
has to be a reconciliation between this, yes, there can be
recounts and, yes, there's a deadline. So they are trying
to reconcile two provisions.

13
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MR. OLSON: The first part of the recount
provi sion to which you' re referring, Justice G nsburg,
says may conduct a recount. Under certain circunstances
after the sanpling part of that process is taken, if it's
taken in the county canvassing board's discretion, then
under certain circunstances it's supposed to go forward
with a nore ful sone process, but the |egislature being
fully aware of the recount provisions and the inportance
of -- this ties in with the protest period for the
el ection, which overlaps the recount provisions, and the
contest provision for the election, and the fact that al
of this has to be done in the context of a presidential
el ection.

Under any other kind of election, these things
woul dn't be nearly as inportant, but we have very
important tinmetables, and as this Court has said a
presidential electionis so inportant to the rest of the
nation, and there is such high Federal interest in
acconplishing these things in the right way, what the
Florida legislature did is balance the protest period, the
recount period with the contest period, and state that
there shall be certain deadlines before which certain
t hings need to be done and after which, so what those two
statutes say is that there nay be a recount, but that
there shall be conpliance with the tine deadline. It also

14
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says that --

QUESTION:  But that's sonething that one can
certainly argue. M problemis, one could al so argue what
the Florida Suprene Court said, and I do not know of any
case where we have inmpugned a state suprene court the way
you are doing in this case. | nean, in case after case we
have said we owe the highest respect to what the state
says, state suprenme court says, is the state's | aw.

MR. OLSON: This is a very unusual situation
Justice G nsburg, because it is in the context of a
presidential election, and it is in the context of Federal
rights. This Court has, in the areas in which we've
described in our brief, undertaken to review the neaning
and the effect that the state suprenme court or state court
deci si on under certain circunstances. W submt this is
one. \What the Florida Suprene --

QUESTION: But | said, and even in the very
cases that you cite, because |I checked them that we owe
t he hi ghest respect to the state court when it says what
the state law is.

MR. OLSON: Yes, but then the Court has al so
said, then we go on to see the extent to which what the
state court did, as we cited in the Lindsey case, for
exanple, in the ex post facto context, we go on to see
what the inport of that is in connection with the Federal

15
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right. | would enphasize that what the Florida Suprene
Court did is basically essentially say, we're rewiting
the statute, we're changing it.

QUESTI ON:  Does the Secretary have any
flexibility to acconmpdate the statute to the exigencies
was presidential election? The Secretary of State.

MR. OLSON: The Secretary of State did. It
doesn't -- she doesn't nuch anynore because what has
happened -- and | would like to finish that one point,
that the Florida Suprenme Court said we are not going to be
bound by technical statutory requirenments or what the

suprene court called hyper-technical statutory

requi renents. Instead, we are going to resort to the wll
of the people, the will of the electorate, the will of the
voters, so to speak, and we are going to -- because we

can't rewite the statute, but we are going to partially

rewwite the statute, we are going to resort to our

equi tabl e powers. So what -- and anong the things that

the court did, and there are a range of them as | have

i ndi cated, they took away the discretion of the Secretary

and instructed her to accept these manual recount returns.
QUESTION: M. dson, on the equitable powers,

they were doing that in setting a new deadline, and |

don't think you would argue the case woul d have been nore

acceptable if there had been no deadli ne?
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MR. CLSON: No, it wouldn't have been, but --

QUESTION:  And on the fight between nay and
shall, they relied on four traditional canons of statutory
construction and not equity at all.

MR. OLSON: They recited four canons of
statutory construction, Justice Stevens, but when they
said they use those construction -- canons of statutory
construction to say that the words may and shall nean
shall not, that is not a reasonabl e exercise of statutory
construction. | think what the -- it's relatively obvious

that what the suprene court did is exactly what Article --

Section 5 of Article Ill intends not to happen. Change
t he rul es.

QUESTION: | don't read their opinion that way,
M. Odson. It seens to ne that the portion of their

opinion dealing with statutory construction ends with a
conclusion that the Secretary has discretion. The portion
of the opinion enploying the canons of construction does
not place any limts upon the Secretary's discretion.

MR OLSON: Well, yes, | agree with that up to a
point, but then it says that she nmust accept these returns
that are after the deadline.

QUESTI ON:  That was not on the basis of any
canons of statutory construction. That was on the basis
of the state's constitution.

17
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MR. OLSON: That's right, but -- so there was
bot h goi ng on, and what the court was bound and determn ned
to do was to get to a consequence that the court
determ ned was consistent with the will of the people,
irrespective of what the statute --

QUESTION: M. dson, would you agree that when
we read a state court decision, we should read it in the
light nost favorable to the integrity of the state suprene
court, that if there are two possi bl e readi ngs, one that
woul d inmpute to that court injudicial behavior, |ack of
integrity, indeed dishonesty, and the other one that would
read the opinion to say we think this court is attenpting
to construe the state law -- it nay have been wong, we
m ght have interpreted it differently, but we are not the
arbiters, they are.

MR COLSON: | would like to answer that in two
ways. In the first place, | don't nean to suggest, and |
hope ny words didn't, that there was a lack of integrity
or any di shonesty by the Florida Suprene Court. What
we're saying, that it was acting far outside the scope of
its authority in connection with an exercise of power that
is vested by the Constitution of the United States --

QUESTION: But if it tells us -- if it tells us,
we see these two provisions in conflict, they need to be
reconci | ed.

18
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MR. OLSON: But -- under al nost any ot her
ci rcunst ances, yes, Justice G nsburg, but in this context,
in this context, we are tal king about a Federal right, a
Federal constitutional right, and the rights of individual
citizens under the Constitution and so therefore, this
Court has a grave responsibility to |ook --

QUESTION: M. Oson, I'd like to get focused a
little nore on this sane area. |If it were purely a matter
of state law, | suppose we normally would | eave it al one
where the state supreme court found it, and so you
probably have to persuade us there is sone issue of
Federal |aw here. Oherw se, why are we acting?

MR, OLSON: Yes.

QUESTION:  And are you relying in that regard on
Title 2?2 | mean, would you like to -- Article 11? Wuld
you |i ke to characterize the Federal issue that you think
governs this?

MR OLSON: Well, we are very definitely relying
on Article Il of the Constitution. The franers of the
Constitution debated |long and hard. It was one of the
| ongest debates that took place during the formation of
the Constitution. Were should this power be |odged, in
the Federal legislature, in the state legislature, at the
bal | ot booth or what. The one thing that was di scussed
and rejected by virtually everyone is that the power to

19
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sel ect the manner in which electors would be appointed
would be in the state judiciary, and we quote -- in the
state judiciary. That was rejected.

The notion that it would be vested in the state
judiciary was sonething that was rejected, and what the
framers decided to do is to vest it in the state
| egi sl ature and vested that authority under Article II,
not just in the state, but the |egislature.

QUESTION: And the state |egislature could vest
it inthe judiciary if it wanted, as | read the MPherson
case, and here they have done sonething | ess. The state
judiciary said, we are going to invoke the ordinary
el ection procedures, which you know, warts and all, it
i nvol ves sone interpretation by the courts and contest
proceedi ngs, et cetera.

MR OLSON: Well, it is -- yes, it said that,
Justice Kennedy. But what it did was supplant a set of
rules elect -- enacted before the election to govern the
el ection, for a set of rules nmade up after the election.

QUESTION: Al right. M. dson, let's assune
that it did that, for the sake of argument. | want to go
back to the issue that the Chief Justice raised a little
while ago, and I'd Iike you to comrent on this |line of
reasoni ng. You've got Section 5. Congress in the statute
seens to have gone to great lengths to provide what to do

20
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in the situation that you are describing, accepting your
vi ew of the case.

Section 5, it says if you do certain things
within certain tines, the conclusion that you draw is
going to be concl usive upon the Congress. In Section 15,
it sets out in fact an el aborate set of contingencies
about what the Congress is supposed to do and can do if
there is a dispute as to whether a given set of procedures
in the state have conformed to Section 5. Section 15
refers to regularity. It refers to legality and
illegality. It looks to ne as though at least at this
stage of the proceedings, Congress has said if there is a
guestion about whether this if-then provision in Section
5, construing Article Il, has been satisfied, then this is
t he decisional tree for the Congress to follow in deciding
what to do about it and in resolving chall enges.

It 1ooks to me as though at this stage of the
gane, the statute has commtted the determ nation of the
i ssues that you raise and the consequences to follow from
themto the Congress. Wy should the Court, why should
the Federal judiciary be interfering in what seens to be a
very carefully thought out schenme for determ ni ng what
happens if you are right?

MR. OLSON: Because | submit that that wites
Section 5 essentially out of existence if an agency of

21
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state governnent, if a state legislature --

QUESTION: No. It doesn't wite it out of
exi stence. It provides in Section 15 what happens if the
state agency does what you say it did.

MR OLSON: If the state agency, if the state
| egi sl ature enpowered by Article Il of the Constitution,
does what it is invited to do by Section 5, and then
anot her agency of state governnment, in this case the state
suprene court, conmes al ong and upsets that schene, yes,
you have ultimate resort to the resolution of the dispute
under Sections 15 of Title 3, but that's precisely --

QUESTION: Wl l, you say you have ultinate
resort. But that begs the question, that seens to be
precisely the resort that Congress has provided.

MR OLSON:  Well, I'mnot naking nyself clear, |
think, is that the inportance of Section 5 was to invite
the state to do things that would avoid the chaos and the
conflict and the controversy and the unsettled situation
that this country faced in 1876, and --

QUESTION: M. dson, did Section 15 exi st when
McPher son was deci ded?

MR. COLSON: | don't know, Justice Scalia. |
don't know the answer to that, when it was adopt ed.
can't recall whether it was a part of the 1887 el ectoral
count statute or not. | can probably answer that in
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regard --

QUESTION:  That woul d nake a difference,
wouldn't it?

MR OLSON: Well, it seenms to me it wouldn't
make a difference, because of this. It mght -- yes, it
certainly mght nake a difference one way, but it stil
woul dn't make a difference because our concept here, and |
think it's quite a rational and actually the only
expl anation for how you can put these provisions together,
Article Il and Section 5, and Congress' desire to avoid
the very controversy, chaos, conflict, which even --

QUESTION:  Well, but Section 15 assunes that
there is controversy and chaos.

MR OLSON:  Yes.

QUESTION:  Section 15 isn't providing for
chal | enges except in situations perhaps exactly like this
one.

MR. OLSON: But that's what the country -- what
essentially Section 15, although it nodifies it and
structures it somewhat, it was still a situation that
Congress was facing in 1876 when it was dealing with the
Hayes- Ti | den el ecti on.

QUESTION:  Ri ght.

MR OLSON: And by the tinme it got there, there
were dueling slates of electors that were buying -- there
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wer e exchanges and a | ot of things that everyone felt was
very destructive to the country.

QUESTI ON:  But Congress had to face the
constitutional fact that under Article Il, it could not,
or its understanding was certainly, that it could not
mandate certain state procedures. Article Il did say the
| egi sl ature shall decide what they are.

MR, OLSON: Correct.

QUESTION:  So the nost that Congress could do in
providing for a nore orderly resolution of what happened
in Hayes-Tilden was to do what it did in Section 5, and
that is to say if you do certain things, you can depend
upon the results, recognizing that the state m ght not do
those things. And it then provided, or at |east at the
present tinme it is provided in Article, in Section 15,
that if you don't do those things, there is a sequence of
i ssues that can be raised to be decided by the Congress.

| f Congress wanted this Court to get into the
issue at this stage, it seens passing strange to ne that
despite all the el aborateness of Section 15 there woul dn't
have been sonme nmention of Federal litigation proceeding in
the Section 15 proceeding.

MR OLSON: | think that's a very inportant
point, and let me nake it: That Congress did say if you
do these things, certain consequences will flow fromit.
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Florida did these things, and we submt that there is,
that the courts are here to protect the benefit of the
bargain that Florida made when it responded to that

i nvitation, because --

QUESTION:  We have to separate your statutory
argunment from your Constitutional argunment. To the extent
that you are relying just on the Constitution, do you
t hi nk that Congress could by Section 15 exclude the courts

from adj udi cating the constitutionality of what the state

has done?

MR OLSON: No, | don't think so.

QUESTION: But it certainly could express its
preference for a scheme whereby the initial litigation, if
you will, at this level, would take place in the Congress.

To acknowl edge that is not to say that the issue is
justiciable or that this Court has sonmehow been
necessarily excluded fromthe process for all tinme. It is
sinply to say that the first line of litigation at the
Federal |evel seens under the statute to be Congress, and
not the Court.

QUESTION: Isn't that a fair reading of 157

MR. OLSON: That's not a fair reading of Section
5, and let nme answer this question, and I would like with
the Court's permssion to reserve the tine --

QUESTION:  Well, | don't think Section 5 goes to
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the issue. The question is whether it's a fair reading of
Section 15.

MR OLSON: | don't think that they can be read
inisolation. | think that Section 5 was designed to
avoi d the problemcreated by the controversy and the
having to resolve this in Congress, which is exactly what
di d happen in 1876, and was a very unsatisfactory
si tuation.

QUESTION:  And in 1876, Congress did not have --

QUESTI ON: 1877.

QUESTION: -- the rules with --

QUESTI ON: 1877.

QUESTI ON: Congress did not have the rules with
respect to conclusiveness that it now has under Section 5.

MR OLSON: That's right. And it put those
rules with respect to concl usiveness into Section 5. The
Florida | egi sl ature bought into that scheme and now t he
Fl ori da Suprene Court, which doesn't have any
Constitutional authority pursuant to Section 2 to do so,
upset that schene, deprived Florida of the benefit of
doi ng exactly what Congress wanted to have happen under
Section 5. | would, with the Court's perm ssion, reserve
t he bal ance of ny tine.

QUESTION:  Very well, M. dson. M. Klock,
we'll hear from you
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ORAL ARGUMENT OF JOSEPH P. KLOCK, JR
ON BEHALF OF THE RESPONDENTS KATHERI NE HARRI S,
ET AL., | N SUPPORT OF PETI TI ONER

MR, KLOCK: M. Chief Justice, and may it please
t he Court:

Qur argunent is sinply addressed to issues
having to do with Florida |l aw, and the point being raised
by the Secretary is this, that the lawin the state of
Fl ori da on Novenber 7 was changed by the Suprene Court of
Fl orida's decision on Novenber 21. The Secretary is not
contesting the right of the Florida Supreme Court to
change the law of Florida, is sinply pointing, she is
sinply pointing out, that the | aw did change.

QUESTI ON:  Does the Secretary maintain that in
sone instances she has a discretion that a court does not
or can a court do whatever she m ght do, under Florida
| aw?

MR KLOCK: Under Florida |aw, she has certain
di scretion that | think a court probably does not have in
the protest period, Justice Kennedy, and that would be
t hat she had the discretion to decide whether or not
returns could be permtted after that seventh day, and
i ndeed that's based on two things that we have in the
record. One is an opinion that was issued by the Division
of Elections that tal ks about the circunstances in which

27



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

the Secretary woul d exercise discretion, and the second is
the letter that the Secretary sent to the three or four
canvassi ng boards that requested an extension of tine
after the 14th deadline had passed.

She sent the letter out, she said, please
indicate to me whether or not you intend to file returns
after the deadline, and if you do what the reasons are.

She collected a set of criteria, she applied the
criteria, and then sent a letter back, and what she did,
Justice Kennedy, in the case of the Division's letter, the
opi ni on which, of course, is binding under Florida | aw on
el ections officials who receive them she -- the D vision
head said that there were certain circunstances such as
acts of God, hurricanes, and that kind of thing where the
di scretion woul d be exercised. Wen she cane up with her
addi ti onal reasons for considering whether or not she
woul d exercise her discretion, she indicated a nunber of
t hem which are al so contained within the record. It's at
t he Joi nt Appendi x at 21, she indicated where there was a
result of voter fraud with a substantial --

QUESTI ON:  She said she woul d exerci se her
di scretion. Did she say she woul d have to exercise her
di scretion in those conditions?

MR. KLOCK: | think she would have to exercise
her discretion.
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QUESTION:  The court did conpel her to?

MR KLOCK: Yes, sir.

QUESTION: Do you think that was cl ear before
t he opinion of the suprenme court in this case?

MR KLOCK: Yes, sir.

QUESTION:  Let nme just ask one general question
for your coment on whether it's a change in the law. To
what extent, in your view, was the -- did the Suprene
Court of Florida consider itself bound by either prior
precedent or the constitution of the state which
preexi st ed?

MR. KLOCK: In ternms of handing down its
deci si on?

QUESTION: In ternms of the particular result it
reached in this case.

MR. KLOCK: | believe the Suprene Court of
Florida was looking at its lawin terns of articulating
the law that it wanted to have then and on a goi ng-forward
basis. What it did -- and obviously since it's the chief
court of the state, it has the right to do whatever it
wi shes to do with respect to Florida | aw only bound by
what ever separation of powers --

QUESTION: Do you think they thought their
deci sion was dictated either by prior precedent or by the
constitution of the state?
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MR KLOCK:  Your Honor, | don't know whet her
t hey thought that or not, but that's not what the opinion
says. As a matter of fact, the opinion is pretty clear,
they start out by tal king about statutory construction,
and they hinge everything on the use of the word
interpret, and then they sort of turn the word interpret
to a use that it's not intended to be, but then when they
get to the point of designing the rule of law they're
going to go forward on, they don't talk about interpreting
the statute. They then go and base it on principles of
equity in the Florida Constitution, and i ndeed what they
end up with, Your Honor, is this statenent with respect to
the discretion that the Secretary is left with, and that
is this -- and it's on 35 of the Joint Appendix. "W
concl ude that consistent with Florida's el ection schene,

the Secretary may reject a Board's,"” that's the canvassing
board's, "anmended returns only if the returns are
submtted so late that their inclusion will preclude a
candi date fromcontesting certification or preclude
Florida voters fromparticipating fully in the Federa
el ectoral process.™

Now, Your Honor, there's --

QUESTION: | understand your position is that
was entirely new?

MR. KLOCK: Yes, sir.
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QUESTION:  |I'mjust wondering, therefore your
submission is that it was not dictated by the constitution
or by prior precedent?

MR KLOCK: No, Your Honor.

QUESTION: | thought you said a nonent ago that
the court, the Florida court did rely on the Florida
Constitution. There's a section of their opinion that's
devoted to that.

MR. KLOCK: Your Honor, in devising the renedy,
they refer to the Florida Constitution, but the issue that
we're here on, as | understand it, sir, is whether or not
the | aw changed. There's no question that they have a
right to do what they did. The only --

QUESTION: | think perhaps another statenent of
the issue is to what extent did the Florida Suprene Court,
in construing this statute, rely on nore general
provi sions of the Florida Constitution which they cited in
t hei r opi ni on?

MR KLOCK: | think they did rely, in creating
the renedy on the Florida Constitution, | believe they
created a right that had not previously been seen there,
whi ch they have a right to do, but, M. Chief Justice, the
i ssue again is whether or not the |law that they
articul ated on Novenber 21 is different than the | aw that
exi sted on Novenber 7, and how the Secretary of State, in
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exerci sing her discretion, was to divine the standard that
woul d be established on Novenber 21.

QUESTI ON:  Your positionis solong as it's
different, it violates Section 5 and therefore we have a
right to step in?

MR KLOCK: Well, Justice Scalia, we have not
addressed the Federal issues because, | nmean, we're in a
situation where you have --

QUESTION: Well, this is a Federal court what
are you here for, if you' re not addressing --

MR. KLOCK: | understand that, sir. |
apol ogi ze. But we have the Secretary of State here, we
have the Attorney General here, and the |egislature has
filed by am cus, and of course the state has not appeared,
soit's alittle unusual. W haven't addressed those
i ssues, but to answer your question, yes, sSir.

QUESTION:  Can you tell me when this petition
was filed here, the Secretary had not certified anybody
the wi nner, and now the Secretary has certified a w nner,
and therefore, | guess, whether we w n, whether your side,
the side you' re supporting wins or |loses, it doesn't
change that, and | guess that's noot, but nmy question is,
is there any respect in which this really nakes a
difference, this case? How? [|I'mthinking, if it does
make a difference, nunbers of vote, is that kind of thing
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right for us to decide now? How could it nmake a
difference? What's the consequence of our goi ng one way
or the other now in this case?

MR. KLOCK:  Your Honor, it nmakes an enornous
di fference because the relief that has been requested
woul d be for the Court to determine that the law in effect
at the time of the election was that manual recounting of
ball ots would not be permtted to address voter error,
whi ch | think has been extensively --

QUESTION: W don't have -- all -- suppose they
won and the relief was, suppose your side won, and the
relief was, fine, it should have been certified on
Novenber 14th or 18th instead of Novenber 26th. Now,
what's the consequence of that? Just that? Forgetting
what the reasoning is. |Is there a consequence that flows
fromthat, that is real, adverse, you know, significant,
concrete that we can predict now as opposed to specul ate?

MR. KLOCK: The only inmediate result would be
that you woul d have a margin that instead of being 536
votes woul d be 900-some-odd votes, and it would only be
added to as a result of whatever was added by the overseas
bal | ot s.

QUESTION: Fine. Then this case has said, we've
said a claimis not ripe if it rests upon contingent
future events that nay not occur as anticipated or indeed
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may not occur at all. And so what | wonder, is this in
this real mof speculation as to whether or not it wll or
will not make a difference, a difference to the outconme of
t he el ection.

MR KLOCK: It will nmake a difference to the
out cone of the el ection because there is an ongoi ng
contest which is interrelated and is involved with the
Suprene Court's opinion, and of course because the Suprene
Court of Florida, in comng up with the renedy that they
came up with, conpletely changed the period of time froma
relatively short period of tine, seven days for a protest
and nmuch | onger period for a contest, we now have a
situation where there is 19 days for the protest and 16
days for a contest.

QUESTION:. Well, it's too late -- it's too late
to lengthen the tinme for the contest. | nean, to the
extent that they have shortened the contest tinme, you
know, that's water over the damright now, isn't it?

MR. KLOCK: Yes, Justice Scalia, but the issue
here -- I'msorry.

QUESTION: Is it not the case that if the votes
are, are as, as they have been shown to be under the
Fl ori da Suprene Court's opinion, the race is nmuch closer,
and therefore sone counties under Florida | aw woul d
conduct recounts that otherwi se would not conduct
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recounts. Doesn't whether a recount is conducted depend
upon how likely it is that the recount is going to change
t he out conme?

MR KLOCK:  Your Honor, if the lawis returned
to the point it was on Novenber 7, there is no right to a
manual recount to correct voter error, and that will end
the litigation that currently exists in the State of
Fl orida, which were the opinions of the Secretary of
State's Division of Elections that were issued and al so
the state of the law as it existed at that point in tine.
The record shows very clearly that there was no dispute
that there were any problens with voting nmachines or any
ot her tabul ation problens with voting nachines. It was
sinply when they went through the process of what is,
Justice G nsburg, a discretionary right to a nanua
recount, not a mandatory one, when they went into that and
did the test, each of those canvassing boards did not find
any problemw th a nechanical problem It was sinply a
problemin terns of voter error.

QUESTION:  The secretary took the -- never m nd.
Thank you.

QUESTI O\ Thank you, M. Klock. M. Hancock,
we'll hear from you

ORAL ARGUMENT OF PAUL F. HANCOCK
ON BEHALF OF RESPONDENT ROBERT A. BUTTERWORTH
35



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

MR. HANCOCK: M. Chief Justice, and may it
pl ease the Court: In accordance with Article Il of the
United States Constitution, the Florida |egislature has
directed the manner of selecting presidential electors in
Florida. That manner is pursuant to a popular vote that's
i npl enented pursuant to the general election |laws of the
State of Florida.

QUESTION: | guess Article Il permts the
| egislature in general to make a choice that it could
itself select the electors?

MR. HANCOCK: Yes, Justice O Connor. W agree
with that. In inplenmenting the election |aw, each branch
of the Florida governnent plays a role. For exanple, the
judiciary, or the executive branch of our government has
not found itself bound by the technical, hypertechnical
requi renents of the election law. An exanple of that is
that the, the executive branch has inplenmented a rule, not
a law, but a rule that allows absentee ballots from
overseas mlitary voters to be received after the 10 days
after the close of the polls. Under the |aw of the State
of Florida, all absentee ballots have to be received by
the tine the polls close on el ection day.

QUESTION: I n your brief you say, you concl ude
that the Florida Suprenme Court like, | think it's page 12,
i ke any state court, exercised its inherent equitable
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powers to renmedy a threat to fundanmental constitutiona
rights, and it rewote the certification deadlines
according to that power, did it not?

MR. HANCOCK: The only -- yes, Justice Kennedy.
The only equitabl e power exercised by the court was
setting the deadline.

QUESTION:  Isn't that such an anor phous gener al
abstract standing that it can't possibly be said to be a
| aw that was enacted and in place at the tinme of the
el ection?

MR. HANCOCK: No. The laws were enacted well
before the election. Wat happened was that in the court

QUESTION: O course, the Constitution was there
before the election, the Due Process Clause is before the
el ection, but what we are tal king about is having | aws of
sufficient specificity and stability that people can rely
on themin advance and not have them changed after the
fact. And your brief makes it very clear that they
exercised their inequitable powers to renmedy a threat to
fundamental constitutional rights and changed the deadline
accordingly. It seens to nme that's no standard -- it's an
envi abl e standard, sonething we mght all agree with in
the end, but as far as the requisite specificity to
satisfy 3 US.C. Section 5, | just don't see it as there.
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MR. HANCOCK: The court had to do sonet hing,
Justice Kennedy. It was faced with conflicts in Florida
|aw. They had conflicting opinions fromthe Florida
Attorney Ceneral as to the neaning of the law and the
Secretary of State as to the nmeaning of the law. As a
result of --

QUESTION:  Maybe it had to do sonething, but did
it conply with 3 U.S.C. Section 5?

MR. HANCOCK: | submt, Justice Kennedy, that 3
U.S.C. Section 5 doesn't require the state to do anyt hi ng,
it nerely says --

QUESTION: But did it conply with that part of 3
U S.C Section 5 that requires that |aws be enacted and in
pl ace prior to the election in order to get the safe
har bor ?

MR HANCOCK: Yes, it did. The laws were in
pl ace before the election. And those |laws granted to the
judiciary --

QUESTION:  Well, but certainly the date changed.
That is a dramatic change. The date for certification
right?

MR, HANCOCK:  Yes.

QUESTION: And it was done by the court.

MR. HANCOCK: Yes, it was done pursuant --

QUESTION:  And the legislature had very clearly
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sai d, you know, seven days after, that's the date, and it
just does look Iike a very dramatic change made by the
Florida court, and I'mwondering if that is consistent in
fact with the notion, expressed at least in Section 5, so
that the result would be if it did go to Congress, it
woul d be a change.

MR. HANCOCK: The -- | agree that the date was
i mpl enented pursuant to the court's equitable powers.
O her than that, it was a routine exercise in statutory
construction. The court was faced with a situation first
of all where because of conflicting advice the counties
had started and then stopped conducting nanual recounts
because of advice fromthe secretary of the state which
the suprene court ultimtely concluded to be erroneous.

QUESTION:  Yes. And that advice was -- and this
was really the beginning of all of the problem her advice
was that the provision providing for recounts, manual
recounts, not requiring thembut giving themas one of the
options, only cane into play when there was sone defect in
the, in the machinery, and it was not available for voter
error, that is for voters who didn't punch the cards the
way they were supposed to. And the attorney, your office
came out with the opposite concl usion.

The secretary's brief contends that that had
al ways been the rule in Florida. |Is that the case? Do
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you know of any other elections in Florida in which
recounts were conducted, manual recounts, because of an

al l egation that sone voters did not punch the cards the
way they shoul d have through their fault? No problemwth
the machinery -- it's working fine. You know, there were
what, pregnant chads, hangi ng chads, so forth?

MR. HANCOCK: No, Justice --

QUESTION: Did that ever happen --

MR. HANCOCK: No, |I'mnot aware of it ever
happeni ng before. But, | can say that the Suprenme Court
of Florida for 100 years has put a duty on el ection
officials to discern the intent of the voter, and while
the secretary of the state refers to it as voter error,
when the ballot is punched, that's, under the |aws of the
State of Florida as interpreted by the supreme court, that
voter has cast the ballot, even if the chad did not --

QUESTION: Is it your position that any
interpretation the Supreme Court of Florida nmakes to
i npl enent the will of the people is never a new | aw?

MR. HANCOCK: The suprene -- yes. | can't say
ever, but I'd say that on the case before the court, al
that was before the court was ordinary statutory
construction, which nust be, the result of it whether this
Court would agree with it or disagree with it, nust be
respected by this Court. That's the very foundation of
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federal i sm

QUESTION: M. Hancock, are you relying on the
Fl ori da Suprene Court statenent at |east twice inits
opinion -- now | |ooked at the page to which M. Klock
referred, page 37-A, it says for the second tine that
Section, the section governing manual recounts appears to
conflict with the sections that set a deadline, and it's
reconciling that conflict.

MR, HANCOCK:  Yes.

QUESTION:  Whether it was wong or right, that's
what it said its mssion was and that's what it did.

MR. HANCOCK: Yes. Both in words and in
operation, the statutes could not work together because of
the tinme for requesting manual recounts, the extent of the
j ob manual recounts --

QUESTION: What is the section that requires
manual recounts?

MR HANCOCK: It's 102. -- well, 102.166
aut hori zes manual recounts.

QUESTION: That's different fromrequires.

MR. HANCOCK: Yes, but once it starts, Justice
Scalia, once it's authorized, if the initial sanple
recount shows an error that m ght effect the outcone of
the election --

QUESTION: Then --
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MR. HANCOCK: The board is then required to,
anong ot her things, conduct a full manual recount.

QUESTION:  No, no. It's required to do one of
three things, one of which could be a manual recount. It
could decide to do one of the other two instead.

MR. HANCOCK: Yes. The problem faced by the
counties --

QUESTION: So there is really -- there is -- |
mean, the Court says that there is a requirenent for a
manual recount but | don't see anything in the text of the
statute that requires a manual recount.

MR. HANCOCK: The statute requires that the
el ection officials attenpt to discern the cause of the
error. Here the cause of the error was that, in these
counties, was that the machines were not able to read
bal |l ots, 10,000 ballots in Pal mBeach County, the machine
did not read as including a vote for president. That was
the issue so that the solution to that was not the
machi nes, even when they're operating properly would not
read these ballots, so what was left of the county
canvassi ng boards then was to do the full manual recount,
and the | anguage of that statute again says they shall do
a full manual recount in those circunstances.

QUESTION: It says that the board nmay authorize
the manual recount, it doesn't require it. If it does
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authorize it, then it tells it howto do it and says they
shal | appoint as many counting teans as necessary,
presumably as necessary to do it within the time limt.

MR. HANCOCK: Yes, Justice O Connor, but, again

these -- under the | aw these requests can be nade up to
the tinme of canvassing -- that nmeans up to six or seven
days -- and al so the nunber of ballots at issue here are

bet ween 650, 000 i n Pal m Beach County and al so 900, 000, up
to 900,000 in Broward County.

QUESTION: If that is a statutory problem the
court's resolution didn't really solve it, did it?
Because even with her extended tine period the sane
statutory problemexists. There still isn't enough tine
under the extended deadlines for sone of these counties
t hat have an enornous nunber of votes to conduct a nanual
recount, isn't that right?

MR. HANCOCK: Well, let me --

QUESTION: | nean to resolve a supposed conflict
in the statute in a nmanner that |eaves in place the sane
probl em that existed before seens to nme not a real
resolution of the statutory problem

MR. HANCOCK: The suprene court tried to bl end
it all together to make it work, Justice Scalia, and again
it cane up with a solution. The Secretary of State's
argunment here is based on -- the Secretary of State
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hersel f recogni zed that she had the discretion under
Florida law to accept returns filed outside of that
seven-day deadline. A breakdown of the nachines, in her
view, would justify late returns. A failure of the
machines to read ballots would not justify late-filed
returns.

The suprene court said that the | egal standard
she was using was wong. That -- we submt that that
deci sion of the suprene court is the lawin the state of
Fl ori da.

QUESTION: I'mgoing to extend your tine two
m nutes, M. Hancock, because you haven't had a chance to
say a |lot yet.

MR HANCOCK: Well, | don't need the extension
time, Your Honor. |If there's no other questions, | wll
stop. Thank you.

QUESTION:  Thank you. M. Tribe, we will hear

fromyou.
ORAL ARGUMENT OF LAURENCE H. TRI BE
ON BEHALF OF THE RESPONDENTS AL GCORE, JR
AND FLORI DA DEMOCRATI C PARTY
MR TRIBE: M. Chief Justice, and nmay it please
t he Court:

| think I would want to note at the outset that
the all eged due process violation which keeps puffing up
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and then di sappearing and has as far as | can tell not
appeared at the state suprene court, did rmake one
appearance in the reply brief here, is really not before
the Court, and for understandabl e reasons, because
although it is part of the popular culture to tal k about
how unfair it is to change the rules of the ganme, | think
that m sses the point when the gane is over, and when it's
over in a kind of photo finish that | eaves people unsure
who won, and then the question is, how do you devel op
great, sort of greater certainty, and a rather conmon
technique is a recount, sonetines a manual recount,

sonetimes taking nore tinme would be rather |ike |ooking

nore closely at the filmof a photo finish. [It's nothing
extraordinary. It's not |ike suddenly novi ng Heart break
Hll or adding a mle or subtracting a mle --

QUESTION:  You're seeing no inportant policy in
3 US C Section 5.

MR TRIBE: No, no.

QUESTION: I n fact, we can change the rules
after -- not inportant -- the popular culture --

MR, TRIBE: Certainly not, Justice Kennedy, but
| read U S.C. Section 5 -- that is 3 U. S.C. Section 5 not
as a requirenent that, for exanple, one never add
resources to checking how a particular ballot was cast.

I f you look at the language, | think it's really nmuch too
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casual to say of it that all of the |laws nust stay fixed
in order to have the safe harbor apply. As I'll try to
argue in a few mnutes, that's not really a question for
this Court, but for the Congress, but the |anguage of
Section 5is that -- and I'll just read what | think are
the key words, "if a state --"

QUESTION:  Can you tell us where you're reading
fronf

MR, TRIBE: Actually, I"'mjust reading froma
copy of the U S. Code, 3 U S.C. Section 5, not fromany --
the page | can identify --

QUESTION: It's in the appendix to the
petitioner's brief, I"'msure, isn't it?

MR. TRIBE: Yes, although I'mafraid | don't
have it in front of ne.

QUESTI O\ Page 3A of the blue brief.

MR. TRIBE: Thank you, Justice Souter. Page 3A
of the blue brief, I amreliably inforned.

So if any state --

QUESTION:  That won't get you an extra two
m nut es.

MR TRIBE: Well, I tried. | tried. |If any
state shall have provided, and then it says by | aws
enacted prior to the day fixed for the appointnment of the
el ectors, a fancy way of saying election day, for the
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final determ nation of any controversy or contest about

t he appoi ntnment of electors -- and here's the key phrase,
| think -- by judicial or other nethods or procedures at
| east six days before the tinme fixed for the neeting of
the electors, that neans in our situation, Decenber 12,
then the final determ nation shall be conclusive and
govern the counting in Congress.

Now, the question for Congress, | suppose, would
be, although I don't see how this Court could get into
that question at this stage, but the question would be, is
a particul ar change extending a deadline for exigent
ci rcunst ances because a recount has been authorized, a
change in the judicial or nethods of procedures for
resol ving the contest.

QUESTION:  Let nme just ask you a nmonent, you say
you don't think the statute permts this Court to get into
the matter at this tine. Are you suggesting there could
be any judicial review of a decision by the Congress to
count one set of electoral votes?

MR TRIBE: No, | don't think so, M. Chief
Justice, it's just that | don't trust my own imagi nation
to have exhausted all possibilities. For exanple, in the
case in, | think it was 1890, in Fitzgerald v. G een when
this Court held that only states can punish fraudul ent
voting for presidential electors, it got into the act sort
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of obliquely and at an angle, and that had a bearing on

t he question of how the presidential electoral slate m ght

be conposed, but it certainly didn't get into this.
QUESTION:  No, it certainly was quite different

from--

MR TRIBE: Very.

QUESTION:  -- this hypothetical.

MR. TRIBE: That's certainly right.

QUESTI ON:  You suggest in your reply brief that
it isnot -- 1 think you said it's not self-evident that

the Florida legislature at this time has the right to
appoi nt any slate of del egates because the Congress has
set the date, and the date is the general election day.

If that is so, doesn't this nmean that when we
talk -- think about justiciability, we nust be very
careful to preserve the role of the Court. You have said
or suggested here in your reply brief that the Florida
| egi sl ature now has no role. You are now suggesting that
this Court has no role. That neans the Suprenme Court of
Florida is it, so far as a judicial interpretation of the
consequences of 3 U S. C. Section 5.

MR, TRIBE: Well, Justice Kennedy, first of al
| do want to be clear that in our view the question of
whet her and when and how the Florida | egislature can enter
the picture is in no way presented here. That paragraph
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was i ntended to suggest that it's not obvious that the
views of sone that there's no problemis right.

Secondly, if it were the case that the Florida
| egi slature could not sinply decide, well, we're tired of
all this counting, we're noving in, and that this Court
cannot deci de whether the conditions of 3 U S.C. Section 5
are nmet, it would then remain only for Congress to nmake a
determ nati on and adding the Florida |egislature would
not, after all, have added an adjudi cati on.

QUESTION:  And ny point is that puts hydraulic
pressure on your nonjusticiability argunment and nmakes it a
very, very inportant argunent and a critical argunment in
t hi s case.

MR. TRIBE: Well, perhaps, Justice Kennedy, but
| frankly can't see how it would affect the decision in
this case. After all, you have before you a judgnment of
t he highest court of the state. As Justice G nsburg and
ot hers have suggested, it would ordinarily be the case,
surely, that one would not go out of one's way to read the
judgnment as a breach of faith with the duties of trying to
reconcile provisions that are --

QUESTION: Well, | guess in the area, though, of
presidential electors it could be that that court, as al
courts would be, have to be infornmed, at |east, by the
provi sions of Section 5 in reviewing the |aws enacted by
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the legislature of the state. | nmean, it had to register
sonehow with the Florida courts that that statute was
there and that it mght be in the state's best interest
not to go around changing the |law after the el ection.

MR TRIBE: Well, Justice O Connor, | certainly
agree that if the Florida Supreme Court adverted to 3
U S.C Section 5, and as Justice Kennedy asked earlier,
got it wong, then there would be a Federal issue for this
Court. Wuld it be, | wonder, a Federal issue --

QUESTION:. Well, is there a Federal issue if the
Court doesn't --

MR TRIBE: No. The answer is no.

QUESTION: -- advert to that?

MR TRIBE: It would be nice. But renenber it

QUESTI ON: Because of Article |11, which, after
all, does give the legislature plenary power and nust have
wanted -- it nust have wanted to have the laws in place so
that it wasn't -- so that Florida wouldn't risk losing its
el ectoral votes. | mean, the legislature had to want that
by enacting | aws, and perhaps the Florida court has to be
awar e of the consequences to the state of changing the
rul es.

MR. TRIBE: But, Justice O Connor, under Article
1, Section 1, Clause 2, the authority to regulate the
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| egislature. |If the state |egislature decides fromthe
begi nning to exercise that authority by instructing the
various institutions, certainly not just the courts, the

attorney general, the secretary of state, in very
particul ar ways to exercise their roles in the process,
with a specific view of --

QUESTION:  Well, it certainly did by enacting
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t hat dat e.
have been cl earer?

MR TRI BE

violation of Florida law if the enactnment of that date is
construed as a direction to a particular authority |ike
the secretary of state or the state's highest court to

take certain actions in order to get the benefit of this

Here is the certification date.

vell, |

suppose it could be a

bonus, but only a violation of Federal law. | don't see
how you got a --

QUESTION:  What Florida | aw woul d that be?

MR TRIBE: O state law. |'msorry.

QUESTION:  Are you tal king about the Florida

Constituti on?

MR TRI BE

QUESTI ON:

case.

Vel |,

But then you run into the Bl acker
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MR TRIBE: But it seens to nme that the Federal
guestion, which is really what brings us here, can only
arise if 3 US.C. Section 5 is sonmething other than what
M. dson called the indemification of the state.

QUESTION: It can also arise under the section
of the Constitution that was construed in Blacker. That's
qui te independent of 3 U S. 5.

MR TRIBE: That's right, if one concluded that
Florida had violated its duty to enpower the |egislature
to take these regul atory steps.

QUESTION: |If one concluded that the Florida
| egislature had relied on the state constitution in a way
that the Bl acker case says it may not in construing the
st at ut e.

MR TRIBE: | think that's possible, M. Chief
Justice, but the judgnent before you doesn't provide even
an inkling, | think of proof about those matters. Al we
have --

QUESTION:  That's what we have been arguing --

QUESTION: As to whether it does or whether it
doesn't.

MR TRIBE: Well, | think we have been argui ng
several interrelated things. One of the things we have
been arguing is whether one could in good faith reach the
conclusion, novel as it was in sonme respects, as Justice
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O Connor points out, that the Florida Suprene Court
reached. Now, if the answer to that question was no,
perhaps if there were a due process issue in this case,
and if someone had a protectable interest that was
injured, that would be relevant. But the Federal question
that makes that relevant here would arise only if one
forgot that 3 U S.C. Section 5 is all carrot and no sti ck.

QUESTION: No. | don't agree with you on that,
M. Tribe. It seens to ne a Federal question arises if
the Florida Suprene Court in its opinion rather clearly
says that we are using the Florida Constitution to reach
the result we reach in construing the statute. | think
Bl acker is a strong argunent they can't do that.

MR TRIBE: Wll, that they can never avert to
their own constitution?

QUESTION: Well, certainly it stands for the
proposition you couldn't do it then, in those
ci rcumst ances.

MR TRIBE: Well, what would it be, | wonder,
about the circunstances here that would say that in
reconciling these provisions which at first we were told
were mandatory, then we were told they are not mandatory,
they give discretion, and now we are told that the rea
issue is sinply did the court in putting a boundary on
that discretion, do sonething federally inperm ssible.
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What would it be about that sequence that would inplicate

QUESTION:  Well, you know, if the Suprene Court
of Florida sinply said in its opinion, |ook, these
sections of the statute conflict, we've got to under our
judicial principles resolve it one way or the other, but
-- but it doesn't say that. It goes on to say, look, in
the light of the Florida Constitution and the general
rights conferred there, we are construing it this way.

MR TRIBE: It seens to nme that as a tiebreaker,
as a way of shedding light on the provisions that are in
conflict, so long as it's not done in a way that conflicts
with a Federal nandate, they are not violating any --

QUESTION: M. Tribe, I don't -- | don't agree
with that. | don't -- | don't think that the Florida
Suprene Court used the Florida Constitution as a tool of
interpretation of this statute. If you look at its
opinion, it's separated into, into various sections,

i ssues; |V, legal opinion of Division of Elections; V, the
applicable law, VI, statutory ambiguity; and that's -- and
VII, legislative intent. That's the section where they
construe the statute in view of these anbiguities and so
forth.

That section concludes, under this statutory
schene, the county canvassing boards are required to
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submit their returns to the departnent by 5 p.m of the
seventh day followi ng the election. The statutes nake no
provi sion for exceptions followi ng a manual recount. [If a
board fails to nmeet the deadline, the secretary is not
required to ignore the county's returns, but rather is
permtted to ignore the returns within the paranmeters of
this statutory schene.

So what the statutory interpretation gives you
is afirmtermnation date of Decenber 7th and di scretion
in the secretary. The opinion continues, VIII, the right
to vote. The text of our Florida Constitution begins with
a declaration of rights. And it goes on to say that to the
extent the legislature may enact |aws regulating the
el ectoral process, those laws are valid only if they
i npose no "unreasonabl e or unnecessary" restraints on the
right of suffrage contained in the Constitution. |In other
words, | read the Florida court's opinion as quite clearly
sayi ng, having determ ned what the |legislative intent was,
we find that our state constitution trunps that
legislative intent. | don't think there is any other way
toread it, and that is, that is a real problem it seens
to me, under Article Il, because in fact there is no right
of suffrage under, under Article Il. There is a right of
suffrage in voting for the legislature but Article 11
makes it very clear that the |legislature can itself
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appoint the electors.

MR TRIBE: It seens to ne that it's already
been conceded that the | egislature can del egate that
function to the judiciary. And when Justice Kennedy asked
if it can delegate the function to the judiciary, and that
i s what McPherson seens to suggest, then can it not
del egate sonething less, that is, can it not give the
judiciary a role of the sort that it's exercising here?
After all, the legislature, and this is inportant -- it's
not true in every state -- the legislature itself
repronul gates the Constitution every several years and
then it's ratified by the people.

QUESTION:  Isn't there another -- go on.

QUESTION: No. That's all right.

QUESTION:  Isn't there another way of | ooking at
what the Florida court did, and that was in effect to
apply the statute, the interpretative criterion, that
where there is any discretion for interpretation, an
unconstitutional result should be avoi ded, and because you
have here a statute as | understand it that regul ates both
Federal and state recounts, that nuch is, | think is
cl ear.

MR TRIBE: R ght.

QUESTION:  The only way to avoid an
unconstitutional meaning of the statute so far as Florida
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| aw was concerned was to get into this constitutiona
concern about preserving the franchise, and that because
the |l egislature intended one standard to cover both
Federal and state recounts, it therefore is valid to
consider the state constitution in order to derive a
general neaning that will apply to a Federal, as well as a
state election. Can you |look at it that way?

MR TRIBE: | fully accept that, Justice Souter.
|"d supplenment it with one inportant point. W are not
dealing here with a decision in which within the gray area
where a court could reasonably go either way, this court
sinply said we don't care about these Federal
considerations. It in particular exercised its equitable
powers in favor of the Petitioner in order to facilitate
neeti ng the Decenber 12 deadline while still being able to
have el ectoral contests. That Decenber 12 deadline cones
purely from Federal |aw.

QUESTION:  Can you -- can you just go back to
your characterization of the opinion. | think we would
all agree that given that the legislature has to sel ect
the manner, a state can't say, our Constitution selects
the electors. | suppose that's --

MR. TRIBE: That's right.

QUESTION:  All right, but thinking of this
opi ni on, suppose the court had said, |ook, we reach our
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result based on the canons we found in Bl ackstone. Now,
nobody is going to say they said Bl ackstone is selecting
the electors, right?

MR TRIBE: | think that makes sense.

QUESTION:  All right. Now, | suppose they said,
we reached this decision based on the values found in the
Constitution. That would be |ike Blackstone. But suppose
they say, well, the legislature wants us to do X, but our

Constitution requires us to do not X. That m ght be

different.

MR TRIBE: It mght be different.

QUESTION:  Now, what is it that they have done
her e?

MR TRIBE: | certainly don't think they have
done the third. They did not say -- | think when they

underscored the presence of |anguage that Justice Scalia
read about what's nandatory, they were sinply being candid
about the fact that they were acting in conflict with one
part of the statute, but the adjacent --

QUESTION: It's in a separate section of the
opi nion, Professor Tribe, that is entitled the right to
vote. It is after the legislative intent section and it
says categorically, to the extent the |egislature may
enact laws, they are invalid. And | suggest perhaps the
reason that the court did it is that however expansive the
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doctrine of constitutional doubt is, there is no way that
it can nake Decenber 7 nmean anything except Decenber 7. |
nmean, they were al nost constrained to use the constitution
to override the, the firmdeadline --

MR TRIBE: Justice Scalia --

QUESTION:  -- that was explicitly set forth in
t he constitution.

MR. TRIBE: Justice Scalia, both you and I think
at one point Justice O Connor, in pointing to the
particul ar dates that came out differently under the
approach that this Court used from what woul d have energed
if they had | ooked only at 102. 111 are maki ng a m st ake,
with all respect. I1t's not as though this Court
pronmul gated a rule for the future about Decenber 7th in
commenor ati on of Pearl Harbor, we say Decenber 7 is the
day. No. Wsat they did was say we have to find a date
which will acconmpdate these conflicting statutory
provi sions and policies in |light of what our constitution
tells us, and we surely -- it would amaze, | would think
amaze this Court to see anyone saying that because an
opi ni on was organi zed under Roman nuneral headings --

QUESTION:  Professor Tribe --

MR TRIBE: -- in such a way that --

QUESTION: Isn't it also true, Professor Tribe,
that part 8 of the opinion relies on four things -- the
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Florida Constitution, earlier Florida decisions construing
statutes, an Illinois case, and a Federal case.

MR. TRIBE: Absolutely.

QUESTION:  Not just their constitution.

MR. TRIBE: That's right, and surely --

QUESTION: Is it also true that the inability to
use Section 7 depended in the Florida Suprene Court's
reasoni ng not on the existence of the constitution as the
sol e reason, but on the inability to make the Decenber 7
date final and provide for the recounts within the tines
in which recounts can be called for. Wat |'msaying is,
didn't they say that the date of the 7th cannot stand, not
because of the constitution alone but because there are
other provisions in the statute that cannot be
acconmmodated with sections -- with the 7 date?

MR. TRIBE: Exactly. And | guess to take a
broad --

QUESTION:  They said that twice, and | think
that's critical if you add to that that we read a deci sion
of a state court in the light nost favorable to that court
and not in the light |east favorable. | suppose there
woul d be a possibility for this Court to remand for
clarification, but if there's two readings, one that's
guestionabl e, one that isn't, all of our decisions suggest
that we read the one --
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MR. TRIBE: Especially, | think, Justice
G nsburg, when the odds that these conceivabl e Federa
probl ens are indispensable to this result, are
overwhel m ngly negative. 1It's not as though one cannot
explain the result this Court reached in the nost
conventional standard ways, and the fact that --

QUESTION:  Professor Tribe, I would feel nuch
better about the resolution if you could give nme one
sentence in the opinion that supports the second of these
supposed alternative readi ngs, that supports the
proposition that the Florida Supreme Court was using the
constitutional right to vote provisions as an interpretive
tool to determ ne what the statute nmeant. | can't find a
singl e sentence for that.

MR. TRIBE: Justice Scalia, | can do a little
better than find a sentence. The entire structure of that
part of the opinion, as Justice Stevens points out, would
be i ncoherent if the constitution was decisive. That is
the highest lawin Florida. Wy bother with all the rest
if that is anything nore than an interpretive guide.

QUESTION:  You would bother with it because
havi ng decided very clearly what the statute requires and
finding no way to get around the firm dates set, you say
the reason it's bad is because of the state constitution.
That's howit's witten.
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MR. TRIBE: But, Justice Scalia --

QUESTION:  They mi ght have tried it another way,
but it seenms to ne they didn't --

MR. TRIBE: They also say that the provision
that reaches the result that conflicts with the authorized
recounts was witten in 1951, that in 1989 they wote a
provi sion that unm stakably created discretion, and we
haven't yet discussed this provision, also created the
provi sion that when the returns are filed late, it doesn't
say throw them away, it doesn't say give them back, it
says fine every nenber of the canvassing board $200 a day.
That would be a totally crazy provision. As this opinion
understands, if you were not to reach a reconciliation of
this sort, this result was overdeterm ned under Florida
law. It mght be true that they said the constitution
al so points this way, but there isn't a sentence in the
opi nion that suggests that w thout that constitutional
argunment the result would have to be different.

QUESTION:  What is the Novenber 26th date? Is
that the seven day date noved or is that sone kind of a
date that tries to reconcile the ultimte point after
whi ch the Secretary in exercising her discretion no |onger
has to accept the late returns? Did it nove the date from
the statute? Has it created a new date about this
di scretion? What is it?
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MR TRIBE: Well, it looks to ne |ike an
exercise of the chancellor's foot, as it were, in this
particul ar case. Wuen | saw the date, Novenber 26th, |
couldn't come up with an algorithmor a fornula that woul d
generate it, but the court was confronted with the task of
drawi ng, as this Court has recogni zed, what are sonetines
inevitably arbitrary lines; that is, it said it was not
consistent with the overall schene of the statute to
require these recounts, which had just begun, to
termnate. That truly would be a promse to the ear to be
broken to the hope, |ike a nunificent bequest, Justice
Jackson said --

QUESTION:  If the legislature --

MR TRIBE: -- in the pauper's will. Wy tel
peopl e the count if you won't count it?

QUESTION: And if the legislature had junped
into the breach and said this sanme thing, would that be a
new statute or new enactnment under 5 U S.C ?

MR TRIBE: | -- honestly, Justice Kennedy, |'m
not sure because the |anguage that | quoted from3 U S. C
Section 5 focuses on the institutional dispute resolution
arrangenent that is in place, and if you |look at the
| egislative history in the decade of hearings in the
period after the Hayes-Tilden debacle, that history
focused on the inportance of having a fixed tribunal which
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you could | ook to rather than one cooked up at the | ast
nmoment, and i ndeed what they seemto be nost afraid of was
the political entry of |egislators and executives at the
11th hour. There was no focus at all.

QUESTION:  But are you saying you can't tell us
whet her they, in the hypothetical, supposed that it would
be a new enact nent ?

MR TRIBE: Wll, there are certainly no cases
on the subject. The |anguage gives ne very little
gui dance. Since the section is addressed to Congress,
nei ther mny opinion about it nor the Court's opinion is
necessarily --

QUESTION:  You don't think you could tell us
what you m ght advise the Congress if you were the counsel
for the Judiciary Commttee.

MR TRIBE: | think I would advise the Congress
that it is not a new enactnent, that it is an entirely
reasonabl e construction of an existing enactnent as to
which the only alternative construction is to make it
sel f-destruct, and to make it internally contradictory,
and | honestly don't think if | were advising Congress
that I would say it's a new construction.

| do think, also, that some people reasonably
could argue the contrary, and | guess | think that this
| anguage should be interpreted whether by a court or by
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Congress in a way that gives sone deference to the state
government and its organs, and | think any degree of
deference here is inconsistent with saying that there's
been a Federal violation, especially when -- | want to
remnd us all about the context. Are we going to say that
this paragraph in this opinion says that Florida is in
breach of Article Il of the Constitution in general? Hard
to say. | don't think so.

QUESTI ON: There shoul d perhaps be sone
def erence, though, to the concept expressed in Article I,
that it is the authority of the |egislature and sone
speci al concern about what the |egislature my have said.

MR TRIBE: Yes, but if the legislature is
entirely happy not to conpletely delegate this power to
the courts, which Article Il would permt, but rather to
allow the courts to exercise a sonmewhat nore flexible role
than the one that the critic of this opinion would be
enbracing. That's within the power of the |egislature of
Fl ori da.

QUESTI ON:  Yeah, but who woul d have thought that
the |l egislature was | eaving open the date for change by
the court? Wo woul d have thought that?

MR. TRIBE: Anyone. |If you just read the
statute in 1989 and it says may. It says she may reject
the late returns.
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QUESTI ON:  That doesn't change -- that's not the
dat e.

MR TRIBE: No, the date is the one from which
the may is nmeasured. That is, you' re supposed to get it
in by seven days later. Wat if you don't? Well, if you
don't, she may or she may not reject them Now, anybody
reading that would realize that's a deadline only in a
ki nd of Pickw ckian sense. |It's not a real deadline.
She's got discretion. Certainly if there's an act of God
of the sort Justice -- was it Justice Stevens? -- asked
about --

QUESTION:  Yes, well, then the Secretary cane in
and argued and said, yes, her discretion was if it were an
act of God or a machi ne breakdown she woul d exercise her
di scretion.

MR TRIBE: And it's an entirely normal exercise
of judicial interpretation to say that this statute is not
l[imted to God and nachi nes.

QUESTI ON: Professor Tribe, can | ask you why
you think the Florida | egislature delegated to the Florida
Suprene Court the authority to interpose the Florida
Constitution? | nmean, | -- maybe your experience with the
| egislative branch is different frommne, but in ny
experience they are resigned to the intervention of the
courts, but have certainly never invited it.
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MR TRIBE: Well, | have to say ny experience
parallels that --

QUESTI O\ What nakes you think the Florida
| egislature affirmatively invited the Florida Suprene
Court ?

MR. TRIBE: The odd thing is that the systemin
Fl orida involves their own repromnul gation of the
constitution, and their scheme with respect to the
resol ution of disputes over elections draws a sharp
di stinction between elections to their own House and
Senate, which they won't trust the courts with as far as
they can throw them Those are to be resolved exclusively
in the House and Senate, and all others are to be resol ved
in the courts under a standard that they understandably
preferred.

QUESTION:  They are resigned, that they are
resigned to, but they need not be resigned to the Florida
Suprene Court interposing itself with respect to Federal
el ections, they need not be because the Florida
Constitution cannot affect it. And | -- | just find it
i npl ausi ble that they really invited the Florida Suprene
Court to interpose the Florida Constitution between what
they enacted by statute and the ultinmate result of the
el ection.

MR TRIBE: Well, | suppose if they were at al
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far-sighted, if they | ooked at their owmn work and saw how
self-contradictory it was, they mght say we woul d want
sonmeone with the authority to reconcile these provisions
to do so in the light not only of the literal |anguage but
of the fact that they are dealing with sonmething very

i mportant, the franchise, that disenfranchising people,
which is what this is all about, disenfranchising people
isn't very nice.

QUESTION:  Wuldn't justice --

MR TRIBE: And it violates the Federal as well
as the state Constitution.

QUESTION:  But wouldn't Justice Scalia's
suggestion be a stronger suggestion if they had dealt by
the statute only with Federal elections or only with a
presidential election as opposed to dealing with both
state and Federal in the sane statute?

MR TRIBE: Wll, it's not uncomon, given the
conveni ence of having simlar regulations apply on
el ection day not to bifurcate. Oegon v. Mtchell, after
all, confronted the nation with a problem --

QUESTION: Right. But when they -- when they
don't bifurcate, it's reasonable to suppose that they
expect their statute to be construed, nunber one, as one
statute, not as having different dates for different, for
state and Federal; and, nunmber two, to be construed so far
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as the state concern arises in accordance with the state
Constitution, and if that is so, then the result is they
woul d expect a state constitutional concern to inform
their interpretation of a statute which ultimtely governs
Federal as well as state.

MR. TRIBE: And they woul d recogni ze that when
t he Federal election involved the presidency of the United
States with the special problens of the Electoral College
deadline, they mght enmerge with rather different
deadlines and to sone extent a different approach for the
-- to elections.

QUESTION: But there are already different
deadl i nes for Federal elections, aren't there, because of
t he Federal statute concerning overseas ballots?

MR TRIBE: Yes. That's -- that's entirely
true.

QUESTION: So that's, that's going to be
di fferent anyway.

MR TRIBE: And there is an adnministrative order

QUESTION: But it's as a result of Federal |aw,
isn"t it?

MR TRIBE: Well, there is a consent decree
arising out of Federal |law. There was the Federal general
statute --
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QUESTION: But it wasn't the legislature's
choice, it was Congress' choice that required that.

MR TRIBE: That's right. 1In 1986, there was a
congressional statute that already created that
di fference.

QUESTION: M. Tribe, before you finish, I would
i ke to know whet her you are concedi ng sone of the things
you said. Sounds |ike maybe you are. But the Florida
| egi sl ature under Article Il, Section 1, could say we
don't want any judicial review of anything about the
manner in which we say el ectors should be appointed. Does
the Florida | egislature have the authority to cut out
judicial review?

MR TRIBE: No. No, | certainly don't think so.
They cut out judicial review -- even this may not be
entirely consistent with the Florida Constitution. They
cut out judicial review for the election of their own
menbers in the House and Senate. | certainly don't think
t hey woul d have the authority to expel the Federal
judiciary fromthe el ection of senators and
representatives.

QUESTION: No. | nmean the state judiciary. The
state judiciary. Wuen it says each state shall appoint
el ectors in such manner as the |l egislature thereof may
direct.
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May the legislature direct as to the Florida
Suprene Court, and Florida Suprene Court we don't want you
to revi ew what ever we do?

MR TRIBE: |'mnot actually clear about that,
Justice G nsburg. | have thought about it a lot. It
seens to nme that under Smiley v. Holmand simlar cases,
the general principle is that the Constitution takes the
state governnent and its arrangenent as it finds it, and
that when the legislature is identified, that really does
not mean the legislature in sone specialized capacity, as
with Article V.

Now, if that's the case and if it's therefore
assunmed that the legislature is surrounded with both
executive and judicial authority, then a decision by the
| egislature to conpletely exclude the judiciary from any
possible role, the state judiciary, m ght be inconsistent
with the underlying neaning of Article Il itself.

QUESTION:  Well, could the state | egislature at
| east now say in light of all this confusion, we enact a
| aw today saying this is the way electors will be
selected? |Is that open to the |egislature now?

MR TRIBE: |'mnot sure. That's very much |ike
my inability to answer because | honestly have not reached
a conclusion that it's not presented by this case. |
don't know whet her the |egislature could do the further
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thing of namng electors, and if it doesn't do that --
QUESTI O\ Thank you, M. Tribe.
MR. TRIBE: Thank you, M. Chief Justice.
QUESTION: M. dson, you have four m nutes

remai ni ng.
REBUTTAL ARGUMENT OF THEODORE B. OLSON
ON BEHALF OF THE PETI TI ONER
MR. OLSON: Thank you, M. Chief Justice. My it
pl ease the Court: It seens to ne that it's very difficult

to read the Florida Suprenme Court decision as saying
anyt hing el se other than the Florida Constitution in their
view, in that court's view, is trunping everything el se.
The second paragraph of the concl usion says because the
right to vote is the preemnent right in the declaration
of rights of the Florida Constitution and so forth, this
opinion is full of |anguage --

QUESTI ON: But suppose they refer to the

declaration of the rights of man, to 1789, the French

revolution, | nean, the right to vote is a value in the
constitution. Are they actually saying -- | didn't see
it?

MR. OLSON: They are sayi hng --

QUESTION: O are they are saying the statute
means one thing, but the statute is unconstitutional
because the Constitution of Florida says the opposite.
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didn't see that.

MR OLSON: | think that the only reasonabl e
fair reading of the decision is that the Florida Suprene
Court felt that, and it says it over and over again, that
we are going to be -- attenpt to discern the will of the
people, the will of the electorate and di scern, and
enhance in whatever way we possibly can the right to vote.
And because of that, these provisions of the statute which
are very much quintessentially legislative, the tinetables
that are involved in this statute, particularly the
Novenber 14th deadline, is a part of a conposite package.
There is one week for a protest and certain recounts to
the extent that they can be done and there are four weeks
for contests.

When the Florida Suprene Court truncated, when
the Florida Suprene Court expanded the protest period from
7 days to 19 days, it necessarily limted the contest
period to a shorter period of tinme. It changed the
discretion. It allowed certain things to occur that
couldn't have occurred and it justifies all of those
things on the grounds that the Florida Suprene Court, the
Florida Constitution trunps those |egislative concerns,
and that's why it said we are not going to be dissuaded by
hypertechnical statutory considerations. So the court was
doing what this Court said in the McPherson vs. Bl acker
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case that it cannot do, allowitself to insert itself or
the Florida Constitution over what is required by Article
1, Section 1 of the Constitution.

It also seens to ne quite evident in response to
what Justice Kennedy was asking earlier, that there was
concern about the Federal statutory provision, the
| anguage to which I think Justice Kennedy was referring is
on page 32-A of the appendix to the petition fromthe
court's decision, and there is a footnote there that does
refer to reference to 3 U.S.C. 1 through 10, which of
course includes Section 5, and it says so in conjunction
with the statenment that the exercise of the discretion by
the secretary of state could not be done in such a way
that woul d preclude Florida voters fromparticipating
fully in the Federal electoral process. The court was
assuming, it seens to nme, that it did not, was not
conflict -- the decision that it was rendering was not
going to cause a conflict with the Federal statutory
schenme, and it was, we submt, in error in that regard.

So the -- the -- to sumup with respect to this,
the Florida Suprene Court radically changed the
| egi sl ati ve schene because it thought it could do so under
the Florida Constitution. By doing so, it acted
inconsistently with Article Il of the Constitution, and
inconsistently with Section 5 of Title Ill, and it has
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brought about precisely the circunstances that Section 5
of Section 3, Title Ill, was designed to avoid.

QUESTION: As | look in the conclusion, the
par agr aph on page 37-A, where they summarize what they
said, there is nothing there about the Florida
Constitution. 1It's only about the Florida el ection code.
They say they must construe the Florida el ection code as a
whol e, and they point out the provisions in conflict.
There is not one word in that paragraph that says anything
about the Florida Constitution.

MR. OLSON: The very second paragraph refers to
the Florida Constitution and the rights to vote. Page
36- A of the appendix to the petition.

CHI EF JUSTI CE RHENQUI ST: Thank you, M. d son.
The case is submtted.

(Whereupon, at 11:30 a.m, the case in the

above-entitled matter was submtted.)
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