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PROCEEDI NGS
[10: 13 a. m]]

CHI EF JUSTI CE REHNQUI ST: W' || hear argunment on
Nunber 00-24, PGA Tour, Inc. vs. Casey Martin. M. Farr?

ORAL ARGUMENT OF H. BARTOW FARR, |11

ON BEHALF OF THE PETI TI ONER

MR, FARR M. Chief Justice and may it pl ease
the Court: The Ninth Crcuit in our view nmade two
critical mstakes in applying the Disabilities Act to this
type of claimby a professional athlete. First it failed
to recognize that Title 3 of the act, the public
accomodati ons provision, apply only to clains by persons
seeking to obtain inputs of a place of public
accommodation, that is seeking to enjoy its goods or
services, not to clains by persons seeking to supply
i nputs as enpl oyees or independent contractors.

Second, the Ninth Grcuit never took account of
just what a top-Ilevel professional sport really is,
not hing nore or |ess than a conpetition that tests
excellence in performng what its rules require. Any
attenpt to adjust the rules to conpensate for an
i ndi vi dual player's physical condition fundanentally
alters the nature of that conpetition

Now in turning to the first issue, our position
is sinply this. That Title 3 of the act would not apply
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i f Respondent were playing in tour events as an enpl oyee
of the Tour, and the results should be no different just
because he is playing in the events --

QUESTION: M. Farr, the | anguage of Part 3 of
the act literally could cover the player. It says, it
refers to any individual, and it refers to any kind of
advantage or privilege on a golf course. So you have to
construe it sone way, it seenms to ne, to avoid that
| anguage.

MR. FARR That's correct, Justice O Connor
mean, the argunent --

QUESTION:  To reach your concl usion.

MR. FARR. That's correct. The argunent made by
Respondent is essentially that Title 3 covers any person
who is present at a place of public accommbdati on,
what ever he or she is doing there, whether they are a
custoner, an enpl oyee or an independent contractor. |
think that's wong for several reasons.

First of all, just |ooking at the specific
| anguage that you point to, the notion of full and equal
enj oynent of goods and services, it seens to ne, is quite
different fromthe notion of being allowed to provide the
goods and servi ces.

QUESTION:  Well, M. Farr, you keep talking
about goods and services, but the statute is not limted

4
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to goods and services, as Justice O Connor's question
indicated. It covers the enjoynent of, anong ot her
things, privileges, and I, it seens to ne the
straightforward argunment is that the person who is nmaking
a claimhere is sonebody who says, |ike any other nenber
of the public, | paid ny $3,000 and | got ny two
references and I want to enjoy the privilege of conpeting
at this, at this place of public accomopbdation. Wy
doesn't it literally fall within that quite easily?

MR FARR Well, if |I nay separate this into two
t hi ngs, because the $3,000 applies only to a very smal
pi ece, which is the qualifying tournament. There is no
requi renent playing on the Tour itself or on the N ke
Tour .

QUESTION: Right. But that's, that's where you
start. That's where you start.

MR FARR But that's where one starts. But in
terms of privilege, I'musing the term goods and services
not to skip over the others, but sinply as a shorthand
reference to all of that.

QUESTION:  Well, except that it makes a
di fference because | think in a comon sense kind of way
we can say well, he is not getting any goods and services,
but he is trying to exercise a privilege of playing.

MR. FARR \Well, except for, it seens to ne that

5
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in fact the word privilege, if it nmeans the privilege to
work for a place of public accommodation, to provide the

i nput of |abor to a place of public acconmodation, then
naturally following that logic, Title 3 would apply to
anybody, an enpl oyee, an independent contractor or anyone.

QUESTI O\ But once agai n, when you phrase it
the way you do, it nakes it easier for your case. You say
a person supplying | abor at a place of public
accomodati on. Another way of looking at it, and I
frankly woul d have thought in this circunstance an easier
way of looking at it would be not that he's supplying
| abor, but that he wants to play a ganme and if he plays
the gane well enough to win a prize. That's, that doesn't
fall within the sort of aura of enploynment that Title 1
covers.

MR FARR Well, | think it does, to be honest
wi th you, Justice Souter. For exanple, this happens to be
a ganme of golf. But if one thinks of the gane of
football, for exanple, professional football is a gane
that is played by enployees. They are, they are hired |

think, basically by the teans. They conpete agai nst each

ot her.

QUESTION:  Yeah. And they get -- and each one
of themgets paid by his enployer win, lose or draw. In
this case, maybe, maybe you'll have to help ne out here.

6
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| thought whether one got paid depended on whet her one won
the prize.

MR, FARR Well, it depends on perfornmance but
in a very specific sense of course, the performance by any
prof essional athlete determnes ultimtely what he or she
gets paid. So if in fact one can say it is a privilege of
a place of public accommobdation to be able to conpete in a
prof essional sport, then it seens to nme that would apply
to any professional sport.

QUESTION:  Well, except that the statenent is
too broad. The football industry, | suppose, does not say
we wll give anybody who wants to conme in and conpete for
a place on our teama spot. They are not going to invite
me to try out.

(Laughter).

But as | understand it, that, that is what is at
stake here. Anybody who can start at the first qualifying
Il evel with his noney and his references and keep on
pl aying well enough is in a position the way the PGA is
run to get to this top echelon of athletes and conpete for
a prize.

MR FARR |'mnot sure what difference that
makes, Justice Souter, because in a sense, anybody can
conpete to play on a professional football team | nean,
prof essional football teans are drawn fromthe public at

7
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| arge --

QUESTION:. Wwell, M. Farr --

MR FARR -- if they are good enough to
qual ify.

QUESTION: W don't have to decide the footbal
case here, but I'mwondering if you take too narrow a view
of what the PGA's business it is. You think of it as just
two di nensional, the PGA wants spectators, both public and
on the television, and that's the service involved. But
the other thing, as Justice Souter's privilege question
indicated, it also offers to a subset of the public, a
very tal ented subset fromall over the world, the
opportunity to win a prize. And that's also part of its
business. It is offering an opportunity to win a prize.

MR FARR Well, the -- the thing that | think
makes it nore confusing, it seens, is that normally, our
position would be that the opportunity to earn sonet hing,
to start with, without using the words win a prize from
it, but the opportunity to earn sonething would not be the
kind of privilege or good or service that is being offered
by a place of public accomodation. |ndeed, people who
want to provide the inputs would be the kinds of people
who wanted to provide services and earn what they would
get in return. | think what nakes this case seem
different is because what Respondent in fact does for a

8
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living is sonmething that other people do for recreational
pur poses or part of educational purposes.

But again, to take an exanple, if the Tour
constructed its operation just slightly differently,

i nstead of saying we will have everybody just conpete for
the prizes as independent contractors, if they said what
we wll dois we will hire a group of approximately 200
prof essional golfers, we'll make them enpl oyees, we'll pay
t hem a nodest sal ary, just enough to kind of cover their
expenses as they play and then whatever they win over and
above that, that will be their earnings.

Now, our argunent would be that in that
arrangenent, the Tour would clearly not be subject to
suits by those golfers under Title 3.

QUESTION:  But they would be subject to suit --

MR. FARR They m ght be subject to suit --

QUESTION:  -- under Title 1.

MR. FARR Because Title 1 is the title of this
Act that deals with that kind of issue, the question of
rel ati onshi ps bet ween peopl e who are providing | abor and
t he people who are paying for it.

QUESTION:. Wwell all that -- | mean, this --
that's true, that's it's a very, it's an unusual situation
here, and we could go on forever about the pros and cons

and who they are really like. But people go to race
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courses for entertainnent, but a few go to earn a |iving.
They're touts. Sonme people go to casinos for fun and an
occasi onal person goes there to earn a living. So, given
t he purpose of the statute, and the | anguage of the
statute, why does that nake any difference?

MR FARR | think it nakes a --

QUESTION:  You're not going to say a person who
goes to a race course, happens to nake a living out of it,
therefore, he couldn't sue if it's otherwise a public
accomodation, and | think you' d say the sane about al
t he unusual cases we can think of. Wy should this nake a
di fference?

MR FARR | think the difference between the
exanpl es you are using, Justice Breyer, and this exanple,
is those, the people who go to the race tracks, sone of
whom may go to nake a living, are essentially doing the
sanme thing, receiving the sanme outputs, if you will, from
the race track, as the people who are there sinply for
recreational purposes.

QUESTION:  So are these peopl e because after
all, the golf course is |leased by the PGA to use to play
golf for that day.

MR FARR But, but | think the difference,
Justice Breyer, is that at the tinme the tournanent is
going on, in fact, there are no people there playing for

10
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recreational purposes. During the time of the tournanent,
which is the tine when the PGA is operating the place of
publ i ¢ acconmopdation, that's what's bringing the PGA
within Title 3 with respect to the spectators, for
exanple, is because it's operating a particular tournanent
at a place of public acconmpdation. It seens to ne --

QUESTION: M. Farr, | understand you are behind
the ropes, you say those are the spectators, it's a public
accommodation with respect to them

MR. FARR That's correct.

QUESTION: But I'm |'msure that you nust have
an answer to, the public accommopdati ons provision is not
new with the Anerican disabilities. It conmes up in the
Cvil Rights Act of 1964 where the concern is race. Now,
with respect to race, could the PGA say that we don't want
any African-Anericans to play in our ganme?

MR FARR Well, Title 2 does not apply, we
believe, in the sane circunstances as we don't think Title
3 of the ADA applies, to situations in which sonebody is
sinply seeking to provide, seeking to obtain enploynment or
trying to obtain work as an i ndependent contractor, so
Title 2 of the Gvil R ghts Act would not apply in that
case.

QUESTION: So your answer is the same for both?
That neither public accommodation --

11
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MR. FARR  For both those situations. Now of
course, the -- the disabilities act itself and of course
the Gvil Rights Acts that apply to race, and sex and age
have provisions that deal specifically with the question
of who is working at different places and cl ai ns about
di scrimnation, saying the terns and conditions that you
have set for a particular job are discrimnating agai nst
ne.

QUESTI ON:  But you're saying they don't cone
under the enpl oynent provisions because they' re not
enpl oyees, not com ng under the enpl oynent provisions,
they are not covered at all?

MR. FARR Under the disabilities act, and not
under Title 2. Wether there are other provisions |ike
Section 1981, for exanple, in the case of race, m ght
extend protection in that situation.

QUESTION:  Yes. But as far as the public
accomodation i s concerned, you are being consistent.

MR. FARR:. The public acconmodati ons provisions
in our view are intended again to deal with essentially
peopl e who are consuners, clients and custoners.

QUESTION: M. Farr, can | just identify your
theory a little better? Are you contending that when the
golf course is being used for a PGA tournament, it is not
a place of public accommbdati on because of the |imted

12
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nunber of people that can play on that day or are you
contendi ng that even though it's a place of public
acconmodation, the contestants are not individuals within
t he neani ng of the Act?

MR. FARR It is a nodified version of the
second, Justice Stevens. It is that they are not
i ndi vi dual s seeking full and equal enjoynent of goods,
services, privilege and accomobdati ons, as those terns are
properly interpreted.

QUESTION:  But you are assunming that the golf
course, even though for a specific purpose, continues to
be a place of public accommodation?

MR. FARR. That the area generally. There is a
difficulty. | mean, one of the questions that one has is,
is every piece of the property a place of public
accomodation or is the -- are the ropes, for exanpl e,

di viding a place of public accommobdation froma pl ace that
isn't? That is one way to |ook at it.

In our view, the sinpler way to look at it is
t he second way that you have which is to say, you have to
be asking in this question, is the person an individual
receiving the kind of goods, services and privil eges that
are covered?

QUESTION: | see. | think you conceivably could
have taken the position that when it's rented out for a

13
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particul ar purpose it loses its character as a pl ace of
publ i ¢ acconmopdati on because only certain people can use
it. You rent a hotel, say, to have a wedding. 1Is it then
still a place of public accombdati on? But you are not
guestioning that it is a place of public accomobdation?

MR. FARR But that's because, that's because
they clearly are. The Tour doesn't deny. It's putting on
an entertainnent. It is putting on an entertainnment to
whi ch spectators are allowed, so if one asks, is the golf
course at this nmonment a place of exercise or recreation
as that's typically thought of under Title 3, our answer
woul d be, | think the better viewis no. And the Ninth
Circuit actually interestingly didn't say that it was a
pl ace of exercise or recreation and noted that we made the
argunent it wasn't and basically said be that as it may,
it is a place of entertainnment, and we -- and what we are
saying is yes, it is a place of entertainment and there
are people present at the tournanents who in fact are
enj oyi ng goods and service and enjoying the entertai nment
that we are providing.

QUESTION: But it seens to nme --

MR. FARR But the golfers are part of the
entertai nnent. Excuse ne.

QUESTI ON: W are tal ki ng about not sonething
that's just a place, we are tal king about the Tour, the

14
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circuit, the season, whatever it's called. That's what he
wants to participate in.

MR. FARR That's correct.

QUESTION: And that it seenms to ne is a public
accomodation in that it's open to golfers fromall over
t he worl d.

MR. FARR  Well, Justice Kennedy, |'mnot sure |
agree with that. | mean, if, if -- the thing that nakes
the Tour have the obligations to the spectators is the
fact that they are operating a place of public
accomodati on during the tournanments. You have to be
operating a place of public accomodati on before you
beconme subject to Title 3.

QUESTION:  Well, | assune you could have a pl ace
of public acconmopdati on on a cybernet or sonething that
doesn't exist at any one place, and that's what, that's
what this other dinmension of this case is. They are
offering to everyone the opportunity to conpete in the
abstraction we call a tour, a circuit.

MR. FARR: But Justice Kennedy, the Tour isn't
an abstraction. The Tour literally is, are a series of
events put on by a 501(c)(6) organi zation, a non-stock
menber shi p organi zation, and they are put on for the
pur poses of providing entertainnent to the public. That
entertainment, it seens to ne, is a product that they

15
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offer at a place of public accommopdati on.

QUESTION: M. Farr, there is another inportant
guestion you haven't addressed. |If we assune for purposes
of resolving this case that it is a place of public
accomodation, then there is a second questi on about what
ki nd of accommodation is required. Are you going to talk
about that before your tine is up?

MR. FARR  Yes, Justice O Connor. Let ne talk
about that now, if | may. The -- if one assunes for a
nmonment, and for exanple, the Seventh Circuit in the
A inger case just assunmed that Title 3 did apply to the
type of claimthat the professional golfer there made. |If
one assunes that, then the question is whether the
nodi fication that's requested here woul d fundanental |y
alter the nature of Tour events, and | think that where
the Ninth Circuit went wong on that particular question
is that it never really came to grips wth what
prof essional athletics are.

The professional athletics are as | said in the
begi nning, sinply tests of excellence. They are questions
of who can performthe best a particular set of physical
tasks, and those tasks are defined by the rules of the
sport.

QUESTION:  But, but the PGA has let down its
requirenents in a couple of cases. One golfer had been

16
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injured and he was allowed to go in a cart, was he not?

MR. FARR. Not -- never in a high-level Tour
event, Your Honor. There has never been a situation in
the events we are tal king about, which is the events on
t he hi ghest |evel PGA tours where they have all owed
di fferent people --

QUESTION: M. Farr, that's not true as to
qgual i fyi ng school s.

MR. FARR. Ch, qualifying tours --

QUESTION:  And the thing that puzzles ne is how
it can be a fundanental rule that applies that does not
apply in the qualifying events.

MR. FARR \Well, because the, the principal
events that they put on are, of course, the events of the
Tour thenselves, the two highest |level events. Qualifying
i nvol ves sinply questions of |ogistics to be honest.

There are, there are nany nore people who are pl aying.

QUESTION: No. If logistics are sufficient to
justify use of a cart, why isn't this handicap sufficient?

MR FARR Well, first of all, let ne nake --

QUESTI ON:  Because they are both trying to
determne the quality of the golfer and it's not
fundamental in qualifying schools but it is fundamental in
the Tour event itself.

MR. FARR Well, let me nake one point. That

17
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when carts are allowed, they are allowed for all players,
and that is essentially because there are choices that the
Tour has to nake at any particular tinme about whether or
not there are enough caddi es avail able, whether there is
enough time on the golf course to get however many people
there are through the event in order to produce whatever
result they are | ooking for.

Wth respect to the events we are tal king about,
t he actual conpetitions on the PGA Tour, on the buy.com
Tour, which is the second | evel tour, the Tour has al ways
required that all conpetitors observe all the same rul es,
i ncludi ng the wal king rule. There have been no exceptions
to that what soever.

QUESTION:. M. Farr --

QUESTION: M. Farr, is your position then,
cl ear position that there is no acconmpdation required in
a professional sport conpetition, that the rules are
what ever they are, and there is no requirenent to adjust
to any disability?

MR FARR | want to nmake clear two points.
First of all, that when |I talk about rules, I amtalking
about what we have called in the case substantive rules.
And that is rules that are intended to and do have the
potential to affect performance and the outcone of the
tournanent. So first of all, when I"musing the term

18
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rules, | am

Secondly, though, the question is if, if you are
sayi ng do we nean that for any rule, or any accombdati on,
| think the correct answer is yes, although one sort of
instinctively would think that there should be sone
process by which people can separate the perfornmance
affecting rules that really count fromthe perfornmance
affecting rules that don't really count. | actually don't
think there is such a process.

QUESTION: Well, you're famliar with both the
law in the area and the game in your preparation for this,
for this argunment, so you could not think of any concrete
exanpl e of where there would be any requirenent to
accompdate to a disability, that the gane is the ganme?

MR. FARR In a professional sport, | think
that's true, that the purpose of a professional sport is
one thing and one thing only. It's to determne who is
the best at doing a certain set of defined tasks. |If you
change what the tasks are, if you change the rul es that
peopl e have to conply with so that you have different
rules for different players, you are not going to get an
answer to the question of who is the best at that
parti cul ar thing.

QUESTION:. M. Farr.

QUESTI ON:  Your argunent is --

19
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QUESTI ON: Pl ease, go ahead.

QUESTION: Am | correct that, assum ng we have
these two different grounds, if we go on your first
ground, and agree with you on that, nanely, that this is
not an individual who is seeking to enjoy the place of
publ i ¢ acconmodati on, the PGA Tour woul d nonethel ess, if
it wishes, be able to grant an exception in the future to
Casey Martin. It could say well, we don't have to under
Title 3, but we are going to do it voluntarily.

Whereas, if we go on your second ground, mainly
that it is a fundanental part of a sport, the Tour
woul dn't be able to make such an exception, would it? It
would in effect be admtting that it is not a fundanental

feature of the sport.

MR. FARR:. | think our second argunent is
slightly different, Justice Scalia. | agree with the
first part to start with. Yes. | think if the Court

woul d agree on the first issue that the Tour could, and |
think the Tour could under the second, sinply by changing
what the rules of the sport are. Qur position is not that
there is such a thing --

QUESTION: Wl l, no, nake an exception just for
one, for one nenber.

MR. FARR But then you --

QUESTION: O course you could change it for

20
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everybody. Anybody that wants to ride can ride. But could
you just say only M. Martin can ride? Could they do that
if we, if we, if the basis for their exenption is the fact
that wal king is fundanental to the sport?

MR FARR | think it's -- again, our argunent,
just to make sure I'mbeing clear, is not that we are
contesting, contending that there is a difference, that
there are fundanmental rules and nonfundanental rules. W
can tell which one is which, and wal king is a fundanent al
rule. If there were such a way to tell, we think wal ki ng
woul d be a fundanental rule. But our position in fact is
that all the substantive rules are fundanental rules.

QUESTION: Rules are rules, and therefore --

MR. FARR Rules are rules.

QUESTION:  And therefore, you can't nake an
exception for one individual. R ght?

MR. FARR:  You cannot because you absolutely --

QUESTION: Right. And as soon as you do that,

t hen --

MR. FARR: You have to have the uniformty in
order to be able to neasure what you do.

QUESTION:  You're only saying wal king is
fundamental if there is a rule against riding?

MR FARR |I'msorry, Justice Stevens?

QUESTION:  You're only saying wal king is

21
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fundamental if there is and al ways has been a rul e agai nst
riding in a cart.

MR. FARR  That what is fundanental --

QUESTION:  Am | right about that?

MR FARR | -- yes. Except, again, | want, |
want to be clear that what in fact is fundanental to any
particular game is the rules of the sport. That is what
defines what the sport is. Therefore, if there is not a
rule against it, by definition it's not sonething that
potentially affects the outcone of the sport as played
under its rules.

QUESTION:  This would be true of --

QUESTION: Wiy woul d we say that --

MR. FARR  Pardon ne?

QUESTION:  This would be true of amateur sports,
as well as the --

MR FARR | think the difference in amateur
sports and the thing that makes, nakes the, when you apply
the fundanental alteration |anguage is that the
fundanmental , when you tal k about fundamentally altering
the nature of a particular good or service, that requires
| ooki ng at what the nature of the particul ar good or
service is. The nature of a professional sport is very
different, | think, fromthe nature of nobst amateur
sports. Probably not all.
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QUESTION:  Because it's trying to wi nnow t he
wheat fromthe chaff in a way that amateur sports don't.

MR. FARR. Not only that. | nean, amateur
sports do that to sonme extent as well, but amateur sports
by definition, and particularly high school, coll ege,
grade school sports, things |like that, have as part of
their very nature, part of their very reason for being, an
educational or recreational side. And therefore, when one
conmes to apply any fundanentally altered | anguage to the
nature of that, essentially anmateur sports, npbst amateur
sports have a dual nature. They have a nature that
i nvol ves sort of sorting winners fromlosers, but they
al so have a nature that says we are trying to get as many
kids in the high school or whatever to play. Professional
sports are not --

QUESTION:  Way couldn't we nake that sane
argunent. Wiy couldn't that same argunent be nmade by
anyone who provides an inportant public service? You
know, we have a bunch of rules, characteristics,
qualifications. W don't want courts in there weighing
the inmportance of this good or service or privilege.
Therefore, if it affects the nature of the good, service
or privilege, it's fundanmental, which is the argunent you
are maki ng.

MR FARR Well, if it's actually changi ng what
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t he good or service is --

QUESTI ON:  They always do, to sone tiny degree.

MR FARR Well, if it changes the nature then
t hough, | think one therefore, one has to | ook at the
regul ati ons for sone guidance. And the regulations -- 1'd

like to take just a mnute before | reserve ny tine, if I
may, but the regulations are sonething that because the
United States hasn't cited them | think maybe get |ost a
little bit here. But under the regulations in Title 3,
there is a specific provision that says a public
accomopdat i on does not have to change its inventory to
accommodat e di sabl ed people. And the reason given for
that in the preanble of the regulations is that Title 3
requi renents are intended to assure access to the goods
and services being provided, not to alter the mx in
nature of the services typically provided.

Now, typically provided in this context we woul d
say are the tournaments with uniformrules, including the
wal king rule, at the very highest level. That is one that
has been typically provided.

And the reason | think for that, and | think
this goes to your question, Justice Breyer, is that in a
sense, any store or commercial entity is just whatever its
goods are, a bookstore. An exanple is a bookstore does
not have to stock braille, braille books. And there isn't
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an inquiry every tinme as to how nuch trouble it would be
to stock braille books, whether there's shelf space,

whet her they could get themor not. There's a categori cal
rule in the regulations that says that's not what we're
tal ki ng about, that would be a fundanental alteration, and

that's exactly the sane point we are naki ng here.

If I may, 1'd like to reserve the bal ance of ny
tinme.

QUESTI ON:  Thank you, M. Farr. W reserve your
time. We'll hear fromyou now, M. Reardon

ORAL ARGUMENT OF ROY L. REARDON
ON BEHALF OF THE RESPONDENT

MR. REARDON. M. Chief Justice, and may it

pl ease the Court: | would like to take the |iberty of

beginning with Petitioner's second point, because | think
it's sonething we have recently heard di scussed here, and
it"s | think quite inportant.

From 1965 until 1997, the PGA ran a Q School to

determ ne --

QUESTI ON: A what school ?

MR, REARDON. It's a Q they call it the Q
School. It's a qualifying school, Your Honor. And the

pur pose of that Q School is to determne, it's a test of
excel l ence, as Petitioner said, to determne who is the
best and who can go on the Tour the following year. |It's
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a very intense course. There are 14 sessions, 252 holes
pl ayed on courses just |like the PGA's regul ar courses that
they play their tournanments on. The hard card, which is
described in the briefs as the rules which inpact tennis
tour nanents, golf tournanments under the PGA, the hard card
applies to those events, but the wal king provision of the
hard card is elimnated for purposes of the Q School, and
what happens is there is a wi nnowi ng down process.

In 1997, when Casey tried out, there was
sonmething |like 1,200 people, golfers fromthe public, who
wanted to play on the PGA Tour. And they cane in, paid
their noney, had their references, and started to play,
and they winnow it down to 168 players by the third stage.
Every one of those 168 players is going to either go on
the PGA Tour the next year or on the N ke Tour at the
time, and none of those players need ever have wal ked a
single hole, not only in the qualifying, but in their
lives.

QUESTION: M. Reardon, all that proves, al
that proves is that you could play golf under different
rules, just as you can play baseball under different
rules. Is the -- is the designated hitter rule, is it
essential to the ganme of baseball that the pitcher bat?

MR. REARDON. There are two | eagues. One | eague
has it. One | eague doesn't.
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QUESTI ON:  They play under different rules. But
every teamin each | eague has to play under, under the
same rule. Now, could a pitcher in, in the, in the
Nat i onal League, which follows the traditional rule, could
he say | have sone bl ood deficiency that neans | get tired

sooner than other pitchers, and therefore |I shouldn't have

to goup to bat. I1'dlike to, I'dlike to sit in the
dugout, because after all, the, the rule that the pitcher
has to bat is not fundanental to baseball. The Anerican

League doesn't have that rule.

MR. REARDON. Well, for the National League, it
is fundanental. And it would not be perm ssible because
you woul d be changing --

QUESTION:  Way. Sinply because that --

MR. REARDON. You're changing --

QUESTION:  Si nply because that's what they do.
That's the rule of the gane.

MR. REARDON: But Your Honor, but Your Honor --
| cite, | cite what happens in the Q School to denonstrate
the fact that wal king is not indeed fundanental because
they don't require it.

QUESTION: Al that it denonstrates -- all that
it denonstrates is that you can play the ganme under a
different rule. | nmean, what -- | don't understand the
whol e neani ng of fundanental ness with regard to a sport.
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Is it fundanental to baseball that, that the strike zone
be fromthe chest to the knees? It could be fromthe eyes
to the hips, couldn't it?

MR. REARDON: It coul d.

QUESTI ON: Woul d that make any difference?

MR. REARDON: Rules could be changed.

QUESTION:  And could a player who has a
di sability, which nmeans he has, which causes himto have
an excessively long torso, could he denmand that the unpire
call strikes on himfrom you know, fromhis eyes to his
hi ps?

MR. REARDON: No, he could not, Your Honor.
Because a fundanental --

QUESTION: O course he couldn't

MR REARDON: It's fundanent al

QUESTION: It's a silly rule.

MR. REARDON. It's fundanental to the gane.

QUESTION:  All sports rules are silly rules,
aren't they?

MR. REARDON. | don't think it's a silly rule.
| think it gauges how well the pitcher can control the
ball and get it within the strike zone. Here we are
dealing with sonmething that isn't fundanmental. Not only
in the Q School. Any Monday, a golfer with a two handi cap
and two letters of reference can go out to a PGA
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tournanent that's about to be run that week and they show
up and they present their handicap and their letters of
ref erence.

QUESTION: M. Reardon, the Seventh Circuit
Court of Appeals in a strikingly simlar case to this one
determ ned at the end of the day that the wal king rule was
fundament al because it put additional physical stress on
each conpetitor after a tournanent |asting several days
and perhaps in hotter inclenent weather, and on hilly
conditions, it could inpose quite an additional stress on
the players in the final rounds.

MR. REARDON. That's correct, Your Honor.

QUESTION:  And therefore, that it was an aspect
of the physical challenge invol ved.

MR. REARDON. That case is in this Court. That
case was decided on a different record fromthis record.
That case | don't think went into a very material aspect
of the proof in our case, which was the nature of the
disability, this tragic disability that he has, and what
it didin terns of whether or not a, a rule which would
require himto wal k should be altered.

QUESTION:  Should the nature of the disability
make a difference?

MR. REARDON. Basically because if it doesn't,
then you are not really gauging the second part, which is
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to consi der whether or not an alteration is going to do
sonet hing fundanentally. If it's a superficial disability,
giving a player an advantage may i ndeed result in an
alteration in that circunstance.

QUESTION:  Well, what woul d be your exanple of a
superficial disability?

MR. REARDON. | ngrown toenail, Your Honor.

QUESTION: Well, | think if you have an i ngrown
toenail, it doesn't seem superficial.

(Laughter).

MR. REARDON. | agree with that, but, but the
Act, the Act --
QUESTION: | think it's quite internal,

actual ly.

(Laughter).

MR. REARDON: The Act does not acconmobdate that
kind of a disability. Casey Martin's disability is indeed
accommodat ed.

QUESTION: M. Ownens, are -- M. Reardon, you
said M. Ainger's case was different because it was on a
different record, and that's sonewhat worri some because
let's say you're right, that they do have to nake
accomodations. Who is the judge of whether a person is
sufficiently disabled to get a dispensation fromthe
nonfundanental wal king requirenent? 1Is it up to the
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| awyers and the quality of the record they nmake?

MR, REARDON. | think it's initially up to the
publ i ¢ accommodation, in this case the PGA, to look at it
and deci de.

QUESTION:  But you said the difference between
this case and the Ainger case is the record, and that's
made in court by advocates for a side.

MR. REARDON. Yes, it is. But I'mtalking about
in advance of it getting to the courthouse. |If the PGA
had done what | respectfully suggest the | aw demands of
it, which was to take a | ook at the nature of the
disability, the individual disability of Casey Martin,
rather than returning his medical records w thout | ooking
at them and returning the tape denonstrating the gravity
of his problem they would have seen the disability and in
t hose circunstances --

QUESTION: But did they do it on a case-by-case
basis or did they say we're troubled by this notion
because we think there are a | ot of people who will say
it's alot harder for us to walk, and we don't -- we won't
know where to draw the |ine?

MR. REARDON. Respectfully, Justice G nsburg,
don't believe there will be a |lot of cases, a |ot of
peopl e. Because just taking our 1997 case, the PGA has
not had another |awsuit by a disabled person. The USGA,
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which is here, has had two | awsuits, basically simlar
facts. Now, there has not been a huge wave of litigation
and the reason is, a person like Casey Martin is very

uni que. He never asked for any nodification of any rule
affecting where he hits the ball, how big the hole is or
anything else. He plays every single rule of the gane.
The only thing is his disability and the whol e purpose of
the Act is to get people Iike Casey Martin a chance to get
to the gane.

QUESTION:  What, what is the rule? Didn't
organi zed baseball waive a rule in the case of Jim Abbott,
who had, | think, a hand -- what was the rule they wai ved?
Do you renenber?

MR REARDON: As | understand the rule, Your
Honor, basically in baseball the pitcher is not supposed
to nmove the ball in his hand prior to delivery.

QUESTION:  And they waived that rule. Right?

MR. REARDON. Regul ar pitchers take the ball, as
you see, they take it into their chest, hold the bal
behi nd the gl ove and then make the delivery.

QUESTI ON: Now, how are we supposed to find out
whether this rule is nore |ike that rule of |ooking at the
ball in baseball, or whether it's nore like the rule that
Justice Scalia nentioned, nanely the rule of having a
designated hitter? Howis the -- how are we supposed to
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deci de whether the rule is the one or the other?

MR. REARDON. Ckay. | think what's very
inmportant is to understand what the gane is, what is the
conpetition? Now, when you |look at the rules of golf,
pronul gated by the U S. Golf Association and St. Andrews,
this is the bible of golf. |If you want to play golf
virtually in the world, you play by these rules. Wat do
t hese rul es say?

Rul e one of the gane of golf, hitting the bal
fromthe teeing ground into the hole by a stroke or
successive strokes. That's the gane. There is no rule in
the rules of golf --

QUESTION: | know. But you realize |I'mnot the
one who will know that. |'mnot very good at golf.

(Laughter.)

The -- the -- the real question is sone rules
are like the designated hitter and they are part of the
ganme. Oher rules are |i ke whether you | ook at the
basebal | before you throwit or hold it to your chest,
which isn't part of the gane, at |east not an essenti al
part. Now, how did we find out which is which because the
guestion was raised and | want to be clear what the answer
to that is, and how do we find out? Not we, ne
personally. Wsat's the system for finding out?

MR. REARDON. | would respectfully suggest the
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systemis to look at the nature of the rule.

QUESTI O\ Who?

MR. REARDON. Initially it would be the public
accomodation. If they don't agree that there should be a
wai ver of the rule, then it has to go on up the |ine,
including to courts, if that's required.

QUESTION:  So courts |look at that |ike they |ook
at any other rule of any other enployer, public
accommodati on, et cetera?

MR. REARDON. Yes. | don't see anything quite
frankly respectfully, extraordinary about that.

QUESTION:  Well, we get into a | ot of unexpected
areas around here. But, M. Reardon, at the |east, don't
we have to give substantial deference to the sporting
authority?

MR. REARDON. Actually, Justice Kennedy, if you
wi nd up giving substantial deference, in other words, if
you roll over and let themnmake a rule and say it's
substantive, and that's the end of the gane, then you are
basically giving thema free pass out of the Americans
with Disabilities Act, which would be inproper.

QUESTION:  Well, what -- we give deference to
agencies all the tinme. 1It's not rolling over. It's just
an acknow edgnent of who has the best expertise, who knows
the nost about it, who is best equipped to nake the
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decision. That's all it is.

MR. REARDON. But it's, it's not just a decision
by the sport. There is an inplication, and a very
significant inplication in the statute, which requires the
analysis. This is not sonething where Congress said
sports can have --

QUESTION: M. Reardon, can | ask you a question
to be sure | understand your theory about fundanentally
alter the nature of the ganme. Are you contending that the
wal king rule is never a fundanental -- abandoning the
wal king rule, it would never be a fundanental rule, or are
you contending that with respect to Casey Martin, it's not
fundament al because his disability has the same inpact on
his ability to play as wal ki ng has on ot her people? Wich
is your theory?

MR. REARDON. | would -- I"'mtrying to live with
both theories, if Your Honor please. But |I do believe --

QUESTION: Quite different.

MR. REARDON. -- that |ooking at, at his
disability is very inmportant. Because it enables the one
maki ng the judgnment to determ ne whether or not this
nmodi fication, taking into account his circunmstances, is
really significant.

QUESTION: M. Reardon, |lest we seem as ignorant
of the rules of baseball as we may well be of the rules of
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golf, and the former would be a nuch greater sin, | --

(Laughter).

| want to point --

QUESTION: Wit a mnute.

QUESTION: I n dissent again. | want to point
out that your, your coll eague does not agree that a
speci al exception was made for Ji m Abbott, that they
believe that the rules of baseball did not prohibit what
he was doing. The only thing that was prohibiting was
decei ving the base runner, and spinning the ball; so |ong
as it didn't deceive the base runner, it was okay. W
don't have to resolve that here.

QUESTION: | saw his --

QUESTION: But | just want to be on the record
that we're aware of that problem

(Laughter).

MR. REARDON. | don't know if |'ve answered your
guestion, Justice Stevens, but | think it largely turns
initially at | east on the condition of the disabled
person, and you | ook at that.

QUESTION:  Well then you're not contending that
the, if it, if it weren't for the particular nature of his
disability, that it would fundanmentally alter the ganme?

MR. REARDON. No. Your Honor, | think if you
exam ne the way the PGA has handl ed t he whol e wal ki ng
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rule, it's replete with exceptions, that you can't have
all of those exceptions and then argue it's essenti al
because that's what the -- you get to the definition --

QUESTION: Well, it seens to me you can have a
different rule for qualifying and then have, than you have
for the final events. And if the final events are all run
consistently with the general rule, 1'mnot sure the, the
fact that it isn't fundanmental in the sense you don't
really have to have it nmakes the difference.

MR. REARDON. But if you're testing the sane
skills, that's very inportant to my argunent, that what
are you testing. And when you | ook at the way they
handl ed the exceptions throughout, this is the over 50s,
just last week in Hawaii, and this is not in the brief,
but exanples like this are in the brief. There are a
couple of holes out in Hawaii on the Mercedes chanpi onship
that were difficult for the players to negotiate because
they were hilly. They took them by cars.

QUESTI ON:  Yeah, but they took them by cars,
take it, for everybody.

MR. REARDON. Everybody.

QUESTION: And -- and therefore, the fact that
they took them by cars does not affect the assessnent of
the relative abilities of the players, because they al
got the sane dispensation. Your brother's argunent is
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that a professional sport is entitled to define anything
as fundanental which could affect the relative, the
measurenent or the indication of the relative ability of
the players. And he says wal ki ng or not wal ki ng does make
that kind of a difference. Wat is wong -- and we've got
to cone on with sone kind of a standard if, no matter how
we decide this case, why isn't that a reasonabl e standard
t hat shoul d be respected under the Act?

MR. REARDON. Because wal king is not the gane.
The gane is hitting the ball and --

QUESTION:  No, but -- the ganme can -- we're not
tal ki ng about the gane in the abstract. W' re tal king
about the PGA Tour, and if the people who nmake the rules
for the PGA Tour say we want to nake this particular gane
t ougher than regular golf ganes, we are going to separate
anot her subset of people by maki ng them wal k, or at | east
maki ng them wal k on nost holes. Everybody has to play by
this rule. Wy, if that could be outcone determ native,
is that not a, nunber one, a reasonable way for themto
draw the line, and why shouldn't we respect it?

MR. REARDON. | think it -- you still have to
| ook at the rule to see whether that rule as inposed, or
as nodified, giving an exception, would fundanental |y
alter that gane.

QUESTION: | know it. But their argunent is,
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that's -- but you're avoi ding ny question.

MR. REARDON: |'m sorry.

QUESTION: | think. Their argument is that if
it can affect the results, then we are entitled to define
it as fundanental in this kind of a gane. You may argue
that it doesn't affect the results and therefore even on
their owm theory, it shouldn't apply, and you have so
argued, and | understand that. But if you're not right
about that, is there sonething wong with the |egal
criterion that they are arguing for?

MR. REARDON. Your Honor, what | think is wong
with it is that you would basically be giving the PGA and
organi zed sports a free pass out fromunder the --

QUESTION: | understand your argument, but their
response to that I think would be no, it's not a free pass
because if you can in fact show that this doesn't affect
the rel ative nmeasurenent of the players, that this is just
kind of a sham then we couldn't enforce it. It wouldn't
be fundanental w thin the meaning.

MR. REARDON. And we haven't proposed the rule
as a sham but we have, and rely upon the record, which
reflects the trial judge's conclusion after a six-day
trial, that wal king was not a significant matter.

QUESTI ON:  Under nornmal circunstances.

MR. REARDON: Under normal circunstances.
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QUESTION:  And that's an anbiguity in the | ower
court's finding. Wuat is -- isn't a tournanent at the
hei ght of the conpetition abnormal circunstance with the
description of the, of the, what would it be, the extra
hole and the hum dity and the rough terrain. That doesn't
sound to ne |ike normal circunstances. \Wat, what was,
what was the |lower court intending to cover with that
qual i fyi ng | anguage?

MR. REARDON. |, | can only suggest, and there
was testinmony with respect to the U. S. Qpen, which was
hel d here in Washington in 1964, testinony by the player
who won it, M. Venturi. And his testinony was that he
literally did get exhausted. There was counter-testinony
that said the exhaustion canme from dehydration, not from
wal ki ng, and there was spectators at that event who were
passi ng out. They weren't doing any wal ki ng.

QUESTION:  What are abnornal -- what is a nornal
circunstance and what is an abnormal circunstance?

MR REARDON: |, | think the abnornal
ci rcunst ance woul d probably be a circunstance that nay,
may have sone rel ationship to perfornmance, but nmay not.

QUESTI ON: Thank you, M. Reardon. M.
Underwood, we'll hear from you.

ORAL ARGUMENT OF BARBARA D. UNDERWOOD
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE
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SUPPORTI NG THE RESPONDENT

M5. UNDERWOOD: Thank you, M. Chief Justice,
and may it please the Court: This case presents an
i nportant question of the coverage of the Disabilities
Act, as well as an issue of its application. Wen an
organi zati on arranges a golf tournament and invites the
public to conpete for the opportunity to participate, it
provi des golfers with services, privileges, and advant ages
of the golf course.

QUESTION: M ss Underwood, nmay | just ask a
guestion right there? Putting the qualifying schools to
one side for a nonent, at the tine they have entries to
the golf tournanent itself, the public can't just --
anybody just can't cone in and say | want to play, only
t hose peopl e who have graduated fromthe qualifying
school

M5. UNDERWOOD: Well, that's rather like the
fact that a university that, that offers, to which the
public can apply doesn't then admt the whole public. It
has a sel ection process, and so what only, only the
adm tted people can attend, but the university is a public
accommodat i on.

QUESTI ON:  The students are not performng. The
prof essors are perform ng and the students, the students
are enjoying the performance of the professors.
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(Laughter).

M5. UNDERWOOD: Yes. That's a different point.
Al I nmeant was that the fact that there is a selection
process does not deprive an entity of its status as a
public accommpdation. |If it's open to the public to
conpete, to attend, then that whole process is, is
sonmething that's open, to which the public is invited.

On the separate point, what are the
ci rcunst ances --

QUESTION: Wiy is that any different with
respect to enployees? Couldn't you say that awful your
enpl oyees are enjoying the opportunity to work for you in
the place of public accommodation in which you enpl oy
then? That seens to ne perfectly parallel to saying that
t hese professional golfers who are maki ng noney by, by
putting on this entertainnent are enjoying the opportunity
to do that.

M5. UNDERWOOD: You m ght be able to say that.
There are two -- the words would allow you to say that.
There are two reasons why you wouldn't. One is that
Congress nade very clear that it was covering enployees in
Title 1 and that it didn't intend to provide redundant
coverage in Title 3 so whatever one might say ab initio,
that possibility is excluded.

QUESTI ON: I ndependent contractors woul d be
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covered then. The independent contractors who, who
provi de services to the owner of the public accommobdati on
are enjoying the opportunity to provide himservices.

M5. UNDERWOCD: Well, 1'd like to take, to
answer that in two steps because | take issue with the
proposition that these are enpl oyee-|i ke independent
contractors. | do say that even if they were, they would
be covered, but this is a much stronger case because in
fact, there is no independent contracting relationship
here. The golfer does not, does not undertake any
obligation to perform even in the way that an i ndependent
contractor does. He is sinply --

QUESTION:  Doesn't he -- doesn't he have to
appear in a certain nunber of tournanents per year? |
t hought that was part of the comm tnent.

M5. UNDERWOCD: He doesn't make a conmitnent to
-- it's ny understanding of the record that he doesn't
make a conmitment. It is true that if he doesn't appear,
he won't be in the Tour anynore, but he, by qualifying and
being eligible to be in the Tour does not naeke a
commtrment to participate.

QUESTION:  Well, that's just |ike saying an
i ndependent contractor doesn't have to conply with his
contract there. The only thing is if he doesn't, he gets
fired. | nean, it's the sane thing.
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M5. UNDERWOOD: It's not quite the sane thing
because there is no contract, there is no contractual
comm tnent here at all.

QUESTION: But you're saying, | take it you're
saying that they can't sue, the Tour can't sue the guy
t hat doesn't play enough games, they just drop him
Wer eas, they can sue the plunber who doesn't cone if you
have to hire a nore expensive plunber.

M5. UNDERWOCD: That's correct. In fact, PGA
Tour explained in the district court when they were
attenpting to defeat the claimthat this was an enpl oyee,
that it doesn't hire golfers, that it's a nmenbership
organi zati on, a professional association that arranges
pl ayi ng opportunities for its nmenbers and pronotes their
interests. It conpared itself to the ABA in that regard.
It provides opportunity for them It provides services
for them

QUESTION: May | -- may | ask you, Ms.
Underwood, if whether to decide in your favor, we have to
determ ne the general applicability of Title 3 of the ADA
to i ndependent contractors?

M5. UNDERWOOD: No, you do not. In the -- that
is, the, the particular sort of entity or status of
Respondent here is, as | said, a nuch clearer case that he
is a consunmer of the services or the privileges or
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advant ages of a public accommodati on.

QUESTION:. Wait. It was determned in this
case, as | understood it, that he was an i ndependent
contractor; at least the district court thought so.

M5. UNDERWOCD: Well, the district court said so
in the context of deciding that he wasn't an enpl oyee, as
if the only two options were that he was an enpl oyee or an
i ndependent contractor. That is, in deciding that he
couldn't take advantage of Title 1 for enpl oyees, the
court said he is not an enpl oyee, and | ooked to the body
of law that said people who aren't enployees are
i ndependent contractors. But | don't think that resol ves
t he question whet her he maybe was sonmething el se entirely,
a nmenber or a potential nmenber who was neither an enpl oyee
nor an i ndependent contractor as that termis comonly
used in the working context. He sinply wasn't a worker
here at all.

Petitioner argues that players can't be
consuners of services because they are providers of
entertainment to the spectators, but that is sinply a
fal se dichotony. PGA offers services to these two
different groups. It arranges playing opportunities for
gol fers and viewi ng opportunities for the spectators. As
a result, players both consunme and provide services at the
sanme time, just like the little | eague players who have
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uniformy been treated by the | ower courts as protected
users of a public accommopdati on.

QUESTION:  Well, | suppose any business which is
a successful business in the community holds out the
privilege of independent contracting as repairnmen conme in
and so forth, they are all independent contractors, and
|"mnot quite sure how you distinguish that from fromthe
gol fers here.

M5. UNDERWOCOD: Well the difference is, as |
said, | think there is an argunent that even those
i ndependent contractors could be covered, that the
Disability Act nmeant to open economic and social life to
people with disabilities and that --

QUESTION: Let's -- let's assune | disagree with
t hat .

M5. UNDERWOOD: Yes. | think the sinple answer
here is that the privilege of working for, for noney in an
enpl oyee-like role is sinply quite different fromwhat is
happeni ng when sonebody participates in a conpetition.

The public accommodations |aws, as we said earlier,
protect ganblers at a casino, or exhibitors at a craft
fair, or participants in a dance contest, whether there
are noney prizes or not, whether the people who are
engagi ng in those conpetitions. | nmean, | think the --
are doing it to nmake their living or are doing it as an
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avocation. It wouldn't work to distinguish the
notivations of the different users of the services of that
accomodation. They wouldn't be protected if they were
enpl oyees.

It's perfectly true that if golf arranged itself
differently, and had enpl oyees here, they woul dn't be
protected under Title 3.

QUESTI ON:  But the independent contractor
repairman has to do it for a living, and let's, let's
assunme that we think that that's what these golfers are
doing. What's the difference?

M5. UNDERWOCD: The difference is that the
participation in a contest is a different sort of, that is
open to the public, is a different sort of thing fromthe
cut fromthe arrangenment by contract, by enpl oynent
contract or by some other contract to provide services.

And I'd Iike to point out, of course, that
covering people |ike independent contractors or |ike
contest participants, which is what we have here under
Title 3 is not as has been suggested sone sort of end run
around the limtations of Title 1.

QUESTION: Are you then distinguishing the stage
-- one analogy that was nmade is the spectators are in the
theater, but what's going on in the stage, those people
are not relating to the space as a public accombdati on.
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M5. UNDERWOOD: Well, you're nmaking a conparison
to the theater, you nean?

QUESTI ON:  Yes.

M5. UNDERWOCD: Well, in a theater, of course,
ordinarily there are enpl oyees so this issue, they
ordinarily are enpl oyees so this issue doesn't cone up.
woul d suppose though, that if, if a, if a perfornmer sought
to rent a performance space, he would be a consuner of
the, of that facility and could claimthat he was being
di scrim nated agai nst as a consuner of that facility.
That's not usually the way perfornmers relate to
per f ormance space.

QUESTION: I n your opinion, does it nake a
difference if, if there is no easy classification, that
is, if a professional golfer is sonehow unique, not this,
not some other thing, not an enpl oyee, not a contractor,
not a client, not exactly a custoner, not a this, not a
that. Does it matter?

M5. UNDERWOOD: Well, | think that the purpose
of the Disabilities Act was to, was to be inclusive.
think that's clear both fromthe statute and fromthe
| egislative history so that I would suggest that if
there's, that doubts should be resolved here in favor of
coverage. But | don't think it's unclear. | think that,
that the, that the public acconmpdations title was neant
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to cover golf courses and participation in events at golf
courses so long as they are open to the public. And it
seens to me this is right in the heart of what the statute
was neant to reach

QUESTI ON: Thank you, Ms. Underwood. M. Farr,
have you three m nutes renaining.

REBUTTAL ARGUVENT OF H BARTOW FARR, |11

ON BEHALF OF PETI TI ONER

MR. FARR. Thank you, M. Chief Justice. Excuse
me. Just a few brief points.

Responding in reverse order to the United
States' argunent, first of all, they say that the reason
t hat enpl oyers, enployees are not covered by Title 3 is
because that covers Title 1, but Title 1 doesn't cover al
enpl oyees. It only covers enpl oyees of a covered
enpl oyer. You have to have at |east 15 enployees to be
covered and if you are not an enpl oyee of a covered
enpl oyer, you are not covered either. Yet, the United
States' position is that no enpl oyees are covered by Title
3, but really independent contractors or people simlar to
that are in the same position essentially with respect to
Title 3 as noncovered enpl oyees under Title 1

Secondly, the district court specifically said
t hat Respondent was an i ndependent contractor, not just in
tal king about Title 1, but on page 53 of the joint
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appendi x, it says, the district court says, | focus only
on the issue of whether he is entitled to his requested
accommodation, the use of a golf cart, as an i ndependent
contractor playing in defendant's tournanents which are
hel d at places of public accommodati on.

Now -- but | should point out, | nean, while he
is an i ndependent contractor as defined by the district
court, our point is not exactly it turns on whether he is
an enpl oyee or an independent contractor. Qur point is he
is not a consuner of goods and services, and there are a
nunber of people who are not consuners. Enployees are in
t he group. | ndependent contractors are in the group.
Partners in a law firm which is a type of public
accomodation, are not in the group. Insurance agents are
not in the group. The issue is what they are not. They
are not peopl e obtaining, seeking to obtain or gain access
to goods and services. They are all in the category of
peopl e who are providing goods and services to the public
accomodation so it in turn can provide its goods and
services to other people.

Secondly, just to nake the contrast between the
peopl e who are al so playing golf and who are covered,
Title 3, we concede, it covers comercial opportunities,
recreational opportunities, educational opportunities.
Those are all things specifically nmentioned in Title 3 in
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terms of defining who's a public accommodation. Wat it
doesn't cover is professional opportunities, the people
who are trying to get, to nake their living essentially
wor ki ng for the place, the operator, the public
accomodation. So they are not |ike the tout at the race
track who is there in common with the other people
enjoying it for recreation. They are people actually
wor ki ng |'i ke sonebody who is behind the betting counter at
the race track who is working for the operator.

Now, just quickly on the points that Respondent
raises, Rule 1.1 doesn't say golf is a sport of hitting
the ball fromthe tee to the putting hole. It says it's a
ganme of hitting it fromthe tee to the putting hole in
accordance with the rules. That is Rule 1.1

And the rules for this particular conpetition
include, as there are permtted to be, optional rules, and
that in turn includes the requirenent that conpetitors
wal k the course. So if you, if you are saying that you
cannot, that you have to nake waivers in that situation
for soneone who can't conply, then you are changing the
gane.

QUESTION:  Thank you, M. Farr. The case is
subm tted.

(Whereupon, at 11:13 a.m, the case in the
above-entitled matter was submtted.)
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