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IN lHE SUPREME COURT OF THE UNI TED )1 

2 ----------------------------------· 
3 UNITED STATES , • 
< Petitioner, ; 

5 v. ; No. 88-41 0 

6 FRANK s. ZOLIN, ET. AL., i 

1 

8 Washington, o.c. 
9 11onoay, March 20, 1989 

10 The above-entitled mdlte r came on for oral argument 

11 before the Sup reme Cour t of t he Unlteo States at 1:38 

12 o'c lock p.m. 

13 APPEARANCES o 

14 ALAN I. HOROWITZ, ESQ. , Assistant to the Sollcltor 

15 General, 
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2 1•3ll P• "'• 

3 CHIEI' JUSTICE REHNOUJST; We' II hear argu111ent 

• next In No. United States against Frank Zolln. 

5 fir. Horowitz, you may proceed wnenever you're 

6 r ea oy. 

7 o r: AL ARCUllENT OF ALAN I. hOROiolTZ 

8 ON BEHALF OF PETITIONER 

9 llR. HOROWITZ; Thank you, fir. Chief Justice , 

10 and may It please the Cou r t I 

11 Tnls summons enforcement case presents two 

12 d Is t I n c t I s sue s • First, the autho rity of tne district 

13 court to place a cond It Ion on I ts enforcement order 

14 requiring tne IRS to return to the court for prior 

15 approval of Cft rtaln uses of a sum111on aaterlal. Ano, 

16 second, the co rre ctness of the stanoard applied by tna 

17 court o f appeals In rul Ing upon Respondents ' claim of 

18 attorney/cl lent pr I vi lege for one of the su••oned 

19 docu•ents. 

20 l w I I turn •Y attention Initially ano 

21 prl•arlly to ''he first question• wh ic h has •aJor 

22 l•Pllcetlons for the effective conduct of IRS 

23 I nvest l ge t i on'° genera I l y . 

Respondents here oppose the enforceeent of the 

IRS' su111mons on the grouno that It was not Issued 1n 
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gooo faitn. Soecitically , they alleged tnat th: lR!> IOaS 

2 seeking tne sum&oneo oocuments not tor use in ' ts o .. n 

3 ta>< I nvestigation of Ron hubbaro Dut tor the purpose of 

4 f1.r nlshlng the oocuments to tne Department of Justice 

5 tor use In the oefense of a c 1v 1I damage sul•. that hao 

6 been Dr ought against federal otflclals by the Cnurch of 

1 Sci en to logy . 

a After a hearing, the d istri ct court 

9 emphatically r eJecteo these allegations and o rd e r eo tne 

w sum11ons enforcea. ln Its o r oer, the cour t staled , ano l 

11 ouote fr om page 27 Cal at the Append I>< to the Pe ti ti on , 

g "The Chur ch has f al leo t o r aise any doubt of the good 

13 t alth o f the IRS in pur suing this sum11ons enforcement 

M p r oceed in g.• And the cou rt 10 ent on lo state that tne 

15 Agent did not Issue tne summons f o r an improper or 

16 co l latera I puroose. 

17 At the near Ing , the cou rt was even more 

1a e•ollclt. Ano, again , l quote tr o• page of the Jo i nt 

19 Apoenol • • •There I s not an I ota of evloence t ha t this 

20 su••ons I s being prosecuted tor any r eason other than lo 

21 gather lnt o r•a t Ion tor the ongoing lnvestlgat Ion .• 

22 Nevertheless• faced wltn contlnuea entreaties 

23 by Responoents' counsel that the IRS' al• In tact was to 

24 turn over the suM•on 11ater l al to the Justice Oepa rt•ent , 

25 and also •Ith t ne gove r nment ' s that It nad no 
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such lnle ntlon . tne court sua sponte placeo a conu1tlon 

2 on Its enforcef'lent or oer . Na a:ely, the court held that 

3 the su111>oneo 111aterl<:I could not be oisclosea to any 

• other government agency without a prior order ot the 

5 court. 

6 And the court went on to suggest at the 

7 hearing that It would Issue such an o r de r It the 

8 government coulc oe111onstrate that the p ro posea 

disclosure co11plled wltn the confioentlal1ty rules of 

10 Sect I on 6103 . 

11 01.ESTION; llr . Horowitz··-

12 OUESTION; "' · Horowitz , how dlo that order 

13 Interfere with the IRS' ablllty to gather lntor111atlon 

,. about Its o .. n tax Investigation? J -- you know, J haa a 

15 I di t1 lcu I ty unders..:anolng how the government I s 

16 hurt bY that kind of order. 

17 llR. HOROWITZ; \Oel i. we recognize, Justice 

18 O ' Connor, that this partlcular restrl ct Ion that was 

entered In this case Is 11 narrow one ano it's fairly 

20 benign, In fact, oecause the governaent didn't plan to 

21 turn over any I nforaatlon to th• Just Ice Oepa rt1111nt. 

22 OIJESTIONi Yes. So the IRS wasn't hinde red at 

23 a 11 by th at -

llR. HOROWITZ; The probab1I 1ties were 

01.ESTION; as tar as 1 can see 1 t. 
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HCRmlTL ; -- t nat on tne f;;cts ot th is 

2 case -- so at wo u l c never have occas i on to go t o th e 

3 court a nd noth i ng •ould hoppen . 

• 8 Lt -- 11u t it I s ou r contention that th e 

5 Qene r a l t hat unaerl1es t he olstr l ct court 's• 

e the only way in which It s order can supported by 

7 authority, and thi principle that was expllcltly adoptea 

a by the court of appeals I s I n fact the broad one that 

9 has t he potent i a l t o be ••tresely to IRS 

1o I nvestigations . 

11 
OUESTI ON l " r' Hor o •oltz, let 111e Interrupt you 

12 t oo . You stress that the district co urt said there Is 

13 not an Iota of eviden ce o f bad faith, harassment, o r 

14 a nything of that kind, What If the dlstr ict judge had 

15 said there's oeen a l ot o f evidence offered o f oao 

f a ith. J think I n balance It doesn't carry the day ana 

17 I want to let the governeent enforce su bpoena . But 

18 Just as additional Insurance, 1 1 • going to oraer the• to 

19 I l11lt Its use In way. Woul d y ou r argueent be any 

20 dlfterent1 

21 PIR. HOR J WITZ& ••It. you're hypothesizing that 

22 the dlstr let court In tact finds that there's legltlaat• 

23 purpose tor the summons 

OUES T J ONl lt co11es down to --

25 .. A. HOROWlT ll that's oelng 1ssued1 
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QI.JEST IO": ne says , I' '" w 1 I 11 ng to cone lu 1e 

2 I've got some doubts 1n t n ls case, Because some t1 • • s 

3 tne tacts are close. We Jus t hearo one wnere t nere are 

4 qooo arguaents on botn sloes . Ano ne says, I t ne 

5 qo vernmen t Is dno balance is correct here, Bu·. It' s 

6 not a case of no Iota of evlde11ce because It really 

7 doesn 't make a d ifference here. But there a re -- there 

8 Is -- I a• somewhat c oncerned. 

l'IR, HCRCW ITZ; hell --

10 OLESTIO" ; IOou l o you You'd mak e exact ly the 

11 same argument , " out o n 't you? 

12 l'IR, HOR OWITZ: i.et 1, th«t's a so11ewhat 

13 different case. But our pos iti on would be the sa11e, 

14 that In t act , as the o lstrl ct court --

15 QLESTI ON : But wouto you be --

16 l'IR. HllROWJTZ: -- t he dist r let cou rt' s -

17 QUES TION: Are you better off putting the 

1a Judge to the abso lute choice of saying, Wet 1, I've go t 

19 enough doubt. I guess l'o better deny enf o r ce•en t. 

20 llR, HOR OWITZ& Well, I Oon' t know It -

21 QLESTlONJ wouldn't YOU 

22 l'IR. HOROWITZ: -- we're better off In a 

23 particular case . I •ean, It' s possible In a particu lar 

24 case the juoge eight, eignt find that he neeos to oeny 

25 enforce11ent because he finds on t h e facts that there's 

7 
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bad faith ,.here In tact under this scheme that the 

2 distri ct ano the court o f appeals have adopteo ne 

3 ,.ould In tact enfo r ce the sumAons . 

, That .. ay oe, but the structure 1.nat Congress 

5 set up for summons enforcem'lnt, In our vi e w, ooes not 

6 Per• I t th i s k I no o t 

7 Ol.ES T ION: We 11, I unoerstand --

8 .. R. HOROWITZ& •onltorlng of the 

9 I nvestiga ti on and oovlously our vie,. .. as --

10 Ol.ES T ION: I unoerstand tnat you're 

11 "R· HOROWITZ; -- tnat on ba:ance ,.e•re batter 

12 0 tt. 

13 OUESTIONi - argument . I just .. as cur 1ous as 

1' .. ny you stress ea the ta ct tnat there Mas no Iota of 

15 evidence Ile cause 

16 .. R. HCROWITZ: we I I , I --
17 01.iESTION: I n that case it doesn't r ea 11 y 

18 •ake •uch d lft erence. 

19 .. R. HOROWITZ! "ell, I stress It, 1 tnlnk, 

20 because Respondent In their brief has gone on and on 

21 about the evidence that ,.as p lacea be tore the dis tr let. 

n court and so I'• suggesting that the district court In 

23 tact wade such a finding. 1 •ean , the fa ct Is that 

Ol.ESTIONI 1oe 11, but let's assu•e there are 

25 so11e cases out there •here tne juoge •lght thing there's 

8 

ALDERSON REPORTING COMPANY, INC. 
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300 



-- you know, it's a case . You thinx he snoulo --

2 MR . HOROWITZ : --

3 QI.EST I ON : I n a l I close cases Just simply 

• r e.le aqalnst th e 9o vern11ent. 

5 "R· HCROWIT ; ; I mean, a close case In what 

6 sense? A close case as t o whetne r t he --

7 OliES TION : •ult, he thinks the r e I s so•• 

8 reason to believe that one gove r n111ent att o rney Is 

9 concerned about t he civl I act i on pend i ng in ano t her 

10 cou rt and he Just Isn ' t a huno r ed pe r ce nt sure that 

11 the r e I s co&ple\e 9000 fa ith In t ha t sense . llno he 

12 says , Wei 1, I' 11 go ahead and I et you get t he 

13 lnf or11atl on It you gl ve 111e your a ssur ance that you' re 

" not going t o use It Improperly. 

"R· HOROWITZ; i.ellt It ' s our position that 

16 t he t he nee os t o •eke a deter•lnatlon a t the \I •e the 

17 su1111ons Is Issued and not to keep 

18 OLES T JONI we 1 I , l 

19 "R• HOROWITZ: -- keep 

20 OliES T JONI wa I I , how ooes 

21 "R• HOROWITZ; 1 think If y ou I oolc -
22 OUES T I ON ; that hurt you? T na t' s t h e th Ing 

23 I don 1 t unde rst and . 

24 "R· HOROWlTle Wei It because -- because this 

25 toea -- J was going to quote what the -- In response to 
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Ju stice O ' Conno r • ha t t he cou r t of api;ea l s ac tu a l Ill he l <' 

2 h e re , wh l ch Is tha t t he d 1s tr 1c t court• s o r de r In thl s 

3 case create d a rte ch an ism wher e by the di str I ct court 

• court monit or t he I RS • use o f t he s um .. one o docu me nts • 

5 Th I s i s a n a PP r op r I at e ex e r c I se o f t h e d I st r I c t c ourt 's 

6 discretion. 

7 New, this Is an extre•ely da11ag1ng state•ent, 

8 extremely da11aglng po ll cy for the courts to take because 

9 It al lows the d isH let courts to Issue al I kinds of 

10 orders th a t wl 11 pu t var I ous re s tr I ct Ions on the lR S' 

11 l nvestl gati cn and req uire the I RS to keep co•ln g oa ck to 

12 the dlstr ict co urt --

13 OUES T JON: l suppose one could ask 

14 rhetorlca lly what har• would an Injunction oo against a 

15 oerson wh o clal&s he's going to o oey the law anyway? 

16 "R• HCROWIT Z: hell --

17 OlJES TlON: But• stlllt you 're entitled to 

1a object to an Injunction unless the showings •ade Dy law 

required t or Injunction are •ade. 

20 "R• HOROWITZi Wei It that's exactly right,"'• 

21 Ch I ef Just Ice. •s we pointed out In our reply brief, 

22 there I s a pre s1111pt Ion that the govern•ent Intends to 

23 co11pl y wl th trHI law. And courts cannot go out Issuing 

M orders Just tel ll ng parties tnat they have to comp ly 

25 w Ith the law. 

1 0 
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I Olean , tne orob l o:11 hen: is less substantive, 

2 esoec la 11 y In thl s oa rt lcular case where t he JuOge at 

3 least sal a that he was going to allow tne government to 

4 make any olsclosure that "as .iuthJr 1zed under Section 

5 1>103 . But the proble111 Is proceou r al . Ano this Court 

8 has grappleo in many ollterent contexts with t he various 

7 oroceoure s aop I icab le to su•mons ento rc e11en t proceeolngs 

8 and has constantly re iterated tne lmoortance of having 

9 sumaary entorce .. ent proceedings once It wal I not 

10 Inter tere w ltn the l RS ' l nve:.tlgatlon . 

II And it Is o"r view this klnG of reglase 

12 under whl ch the courts wl 11 -- well, •aybe issue the 

13 summons for now but keep looking to see wnat the lRS Is 

doing with the Information, nave the IRS coae back If 

15 they're go i ng to oo something that's a little 

18 ouest l onable , overall ooses a great tnreat to effective 

Invest i gations and one that outweighs the fact that It 17 

18 ioay be In scme caset as Justice Stevens pos its, tne 

19 cou rt 11ay In tact be lmpelleo to oeny enforceaent for 

20 that re as on . 

21 J think these courts' decis ions, In addition 

22 to cont lnua 1 ly emphas lz Ing, as recently as last •onth's 

23 decision In Stuart , tne sum11ary nature of IRS 

Investi gations also refle ct tne tact that the su••ons 

25 enforce11ent sche11e has always been unoerstood as one 

11 
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where t he d i s tr ic t court' s 1 0 1e is li itl t eu ano on e t h.it 

2 take s p lace In one s I ice of t 1me , 

3 The distri c t court l ooks at tne IRS • su 111aons 

• wnen It' s I ssue a t the tl 111e o f t he e n l o rctment 

5 pro cee ding and uec l oes a t t ha t ti me whethe r t he summons 

6 has bet>n I s s ue d I n good f a ith for a legitima t e pu r p ose 

7 under the statute. And at that p o int, it decides either 

8 to deny or to compel enforcement . 

9 The statute tnat g i ves the court jurisdiction, 

10 gives It autho rity only t o compel enf orce,.ent and, of 

11 cou r se, to oe c I lne t o c ompe I e nforcement . It does not 

12 con te11p late -

13 Ol.EST JON: f'lr, Horowitz , In a grand Jury 

14 context do you think the trial juoge woulo have the 

15 authority to condition enforcement of a grano Jury's 

16 subpoena on so111e kind of protective o r der? Say It 

17 disc l osed t rao e secrets or some th Ing 11 ke that ano say 

18 Pl R, HCRCJWJT z: We I I --
--

19 OUESTJ ONI to the gove r n•ent that there are 

20 ll•lts on what you can oo w I th the mater I a I 1 

21 .. R. HOROWJT U l th Ink that If you' re tat k Ing 

22 aoout a protective oroer , say 

23 whl ch I s the example you gave 

let's say trade secrets 

OLESTJON; But a ny ki n d . Wou Id l1<1U take the 

25 s&Me absolute position In« grand Jury ' s subpoena you 

12 
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take If t here ' s aosolute l y no I 1mits thdt tne 

2 Judge can l1roo se? 

3 l'H, HOROWITZ ; hell, " hen " e say no ll mlts, I 

, mean , obviously the Judge -- ther e are r e st r I c t Ions on 

5 t he IRS sumwons oower , 

6 QUESTION ; Right . 

7 MR. HOROWITZ; Ano that's what the olstrlct 

8 court looks at. 

9 Ql.ESTJON; Ano there are restrl ct Ions on grano 

1o J u ry materlal, t oo . 

11 HOROWIT Z; Yeah. We're talKl ng aoout the 

12 J udge here ir1poslng SOMe n ew restriction --

13 OUESTJON; Right. 

M P , HOR OW l T z; that' s not au t ho rized by 

15 Congress. Now, I t ak e It your hypothetical Is a case 

1e whe re It t he juog e olon 't Imp ose t his res tr lctlon there 

17 woulo be no con fl oe n tlallty protection for the -

18 Ol.ESTlONl Well, he -- whatever the pr o te c tion 

19 Is - there a re cases where Judges have l11po:;eo 

20 aodltl ona I restricti ons on responses to grano Jury 

21 subpoenas. I don't think It's ever co•• to this Court. 

22 I Just wonder If the Issue Is any different. That's 

23 really al I I'm asking. 

MR. HOR OW IT 2' we I I --

QUESTION ; Be cause there's no statutory -- you 

1 3 
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know, o r ogr aia tor the& as there Is -- wne n there 1s 

2 another 

3 MR. HCRCJWlTZ ; There Is a diffe re nce oe tw een a 

res t r lctl on and enforcing a summons , c:no a restrl ct Ion 

5 I n wh ic h the cou rt reta in s JUrlsdlct l cn t o keep 

8 considering whethe r the Jl<S Is acting properly. 

a Judge obviously doesn't have to go just up or down on 

8 a su111•ons. It can en t or ce the su•111ons In pa rt. lt •ay 

9 dec ide that documents a r e not r elevant to the 

10 IRS ' Investigation . It iaay oec 1ae that t ne su••ons I s 

11 undu ly bu r densoae In soiae way and --

12 OUES TION; Ri ght . But an y pa rticular document 

13 that Is proouced, that's al I the jUO!le can ao, Is say 

14 oroauce It. He can't --

1'> MR. HOR 011 IT zi That ' s r i ght . 

18 OUES Tl ON I th tor yes or no . 

17 MR• Z. I •ean , t he juage's rote e nds 

18 at the ti •e he •akes he •akes a ae c I s t on --
01.ES T JON I Yes . 

2U MR. HOROWITli on whether the s ua• ons 

21 should be enforced In e pa rti cu lar respect. Ana th Is 

22 k Ind o t r es tr I c t I on I n this case, we don't reallY 

23 even understand why why -- It's conce lvably a r gued 

24 that there should be such e power In t he cou rt. 

The -- un like tne that you gave 
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about the grand jury, tne mater ic I is alreaoy 

2 contloent 1a 1. This a 1stl ngulshes It from a l l tne 

3 o r otectlve c r der cases tnat a r e •: 1 teo by Kesponoents . 

4 There Is no neeo for the court ·•o go out ano protect th e 

5 cont I dent la llty of the mater I ar . 

6 01.iES TlOt. : kell, wh cot It the -- what It ttie 

7 taxpayer be ing investigated out t hat the 

8 go vern111ent Isn't llvlng up t o the r ules and they 

9 exchange information, or tnat peop l e " ho nave no 

10 business knowing it are seeing It? Wnat ' s he SUDJJOSeo 

11 to oo? Go back to the Juoge? 

12 11R. HGROWlTZ ; No, he's not supposeo to go 

13 back to the Judge. He ' s supposed to go to a ne .. Ju dge 

14 and b r I ng a SU I t. 

15 OLES T I ON ; Co to a ne" judge? 

16 11R. HllROW IT Zi Co to a ne " JU Oge . t8 IS -- In 

17 t he t case, he's clal•l ng that there's bee n a vi olati on 

18 of Sec t Ion 6103 and he's got re•eol es for t hat . 

19 OUESTIONI 1Inaud1blel •onltorlng the IRS' 

20 p erfor•ance? 

21 11R. HOROWITZ& No. No. I olsagree, Justice 

22 White. J 11ean, he's got his 01o n re•• Oles under Section 

23 6103. One of those remedies Is to bring a da •age action 

2, against the governoient unoe r Section 7,.31 of the Code . 

25 OUESTIONI But a Juogo Is going t o oecl oe tnat 
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case. 

2 Ml!. HGRCWlTZ: A JuOge Is going to cecloe It, 

3 but a Judge - that Is an lndepenoent act ion 1n Mnl ch 

• tne -- the agents lnv ol veo may or may not nave to pay 

5 damages. Jut It ooesn 't act as a orophylactlc as .. 

8 prior restraint --

7 QUESTION• But noM about getting an order to 

8 stop doing 1ohat you're doing? 
.. 

9 1111. HOR OW IT z: .. e 11. then he MOU Id nave to go 

10 throuyh t ne usual hoops or getting 1nJunctlve rel 1ef. 

11 01.ES TlON; Ckay . 

12 1111. HOROWITZ: Jn tnls case I'• not sure ne 

13 could get It because of the Tax Anti-injunction Acts. 

14 Aga In, another -- Just another aanl le stat ton of 

15 Congress' part I cu tar concern that IRS lnvestlgatl ons not 

16 be ha11pered by continual court proceeo l ngs that 

17 Interfere Mltn the• I n the niladle. But I think you have 

18 the Anti-Injunction Act --

19 01.ES T ION; lohat about the Judge say Ing the JRS 

20 can get thl s Information on the provision that they let 

21 no one else see It? Nobooy else? 

22 llR. HOROWlTH I think• Justice llarshal It tnat 

23 MOUid absolutely De erroneous tor the court to do that. 

01.ESTlON; •oulo be Mhat? 

25 1111. HOROWITZ; The cour t ooes not have the 

lb 
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powe · to Go that . are -- Congress nas set up v e ry 

2 spec t I c 11 nltat l ons 

3 Ol.ES Tl ON ; So -- so It ' s a ll ri ght for t he 1RS 

• to gi ve It to the n.: wsPaper s? 

5 MR. HGROWITZ; lt ' s not a ll for the 

6 to give It to the newsp a pers oec ause Cong r ess 

7 OLES T ION; .. e 11, suppose --

8 11R. HOR OWIT Z: -- has p rovl oeo that It ooes 

9 not. 

10 OLESTION ; - tn;H the cour t says IMS 

11 shou l dn • t get tnl s but you sha l I not re le 'lse 1t t o 1ne 

12 new sp aper s? 

13 11R. HOROWIT Z; we ll, tha t's essentlally what 

14 we have I n th1 s case, the same kind of oroer. The IR S 

15 Ano you say that's wr ong1 

16 11 R. HOROWITZ ; Tha t' s r lg nt. The court Is 

17 tel llng the I RS t ha t you can ' t do so•ethlng t hat the IRS 

18 a I rea dy I s not al lowed t o do . There Is no pu rpose for 

19 S UC h a -

20 OLESTJON& Ooes the IRS have the right to turn 

21 Ovt•r conf ldent I al • at er lat to the newspapers1 Where old 

22 t1i.1y get It from? 

23 11 R. HOROWITZ& No. They do not have that 

24 r l qht. That's the poi nt 1 '• trying t o •ake. That 

25 Congres s has al rea dy oe c l oe o t hat that •·•terlal Is 
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contloent1al. there is no for tne court tu 

2 enter a new order unoer penalty of contempt --

3 OUES T IONi I oon't see wh1 a court aoesn't 

' have a ri gh t to control I ts own oroer s rather tnan to 

5 have the IRS control the court ' s clscretlon . 

6 "A· 'iuROWIT Z; lte 11 --

1 OUESTION; Do you unders : ano what I 11ean? 

8 IUl. HOROWITZI l unoerstand what yot' re 

9 say Ing. But I th Ink th 1 s Just goes back to t he bas le 

10 point that the Ch ief Justice maoe , 1o h1ch 1s t nat the 

11 courts cannot qo out running a round issuing ordbrs 

12 tel I I ng var lous I ltl gan ts to obey the law that's already 

13 out the r e. There are proceoures tor enfo r c i ng the laws 

,. and they oon't Include having courts 

15 OlJESTIONi Is a procedure to stop the IRS 

16 fro11 giving this Information to the Justice Depa rtment? 

17 "R• HOROWITZ; The procedure Is the proceduros 

18 provided for enforcing Section bl03, which Is largely at 

19 Sect i on 7"i3lt Oa11a9e Action. 

01.iESTION: Oa•age action" 

21 "A• HOROWJT21 Yes . 

22 OUESTJONI Have you ever seen one of those? 

23 "A· HOROWITZ; Yest J have. 

01.iESTIQN; You're sure? 

"R· HOROWITZ: Jn tne Barrett case that ' s 
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penolng In this Cou r t there Is one . 

2 01..ESTION : '\'ou •ve seen one? 

3 MR. HORUlflTZ: l've seen several of the11, 

actua I ly. Ano pr obably some of tnem 1oill percolate up 

5 here soone r or later. The fa ct Is th .. t t na t is t ne 

6 mechanism that Cong ress 

7 01..ES T I ON: Do you 

8 MR. HOROlfJTZ: cnose to enforce 

9 OUES T ION: I t hought l haon 't seen one l --

10 ""· HGRGWITl : 1oe11, we 'v e been trying to 

11 spare t he Suo·eme Cou rt fr om this --

12 OIJES TION: I was in another pos at 1onJ I a Ion • t 

13 see It el th er. 

1• MR. HCROWJTZ: The statute, I t n lnk, was 

15 ena cted In 1976. Section 71t 31 . well, let 111e given an 

16 e•1111ple In a olfferen t conte xt. 

17 If there was a Freeoo• of lnfor•atl on Ac t suit 

18 that was brought an o - and the r eouestor c la 111s that 

19 he's entitled -- t hat t here's no exceptions appllcable 

20 he's entitled to the doc u•ents and the government has 

21 to turn the& over under the FOIA, surely the juoge•s 

22 role In tha t kind of a suit I s t o l ook at the Fre110011 of 

23 lnfor111atlon Act and oec loe whether t he lntoraa tlon Is 

2, p r otected or whetner It shou l o be disclosed . 

I t ' s not the Juog e•s b u s iness to fi nd out wha t 
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tne r eou·stor olans to oo "ltn the 1nlor11at1on after ne 

2 ge t s It , It ' s not the JU09e ' concern whether the 

3 r eouestc r Is olannlng t o use It to ge t more infor11atl on 

4 to r un so"e extortion scheme, or something , l'la t • s Just 

5 not the Judse ' s p r ovince In that kind of suit. . 

6 It's to the Jvoge to dee toe , under the 

7 standards set forth I n FOlA t " hethe r the infor111atlon 1s 

8 t o be disclosed, And whe n t he judge has •ade that 

9 oeter clnat l cn, he eit he r or ders the Information 

10 disc l osed or not . 

11 And tnen ne Is oone . He doesn ' t tell the 

12 r eouestor, ck a y, l ' m going t o give you the info rmation 

13 but you come back here ev e ry s l x months and I want to 

14 111ake sure that you' re not us Ing It f o r some 

15 QUESTION ; Are you a wa r e of cases tr . .. hich 

16 enforce 11ent has been denied? 

17 llR. HORO WITZ; Er t o r ce11ent of IRS summons? 

18 OUESTlON l Yes , 

19 HOROWIT Z; Yes . The r e have been aa ny 

20 cases an IR S summons .. ·as de n ied . And --

21 OUESTION J But you oon't ad vertise them a lot, 

22 r l ght? 

23 I Laughter. I 

1111, HOROWIT z: l think I ' d like to aentlon one 

25 other p o l ic y point that's l nvo lv eo here I n a<loltlon to 
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the delay that can occur . Actually, the oe lay can occur 

2 at tw o sta!'es. It thE.se lllndi. of restricti'Ve a r e 

3 oer11ltted, •e think l al that 1t wlll cau;e aooltlonal 

• delay at the I nitial sua,mons stage where, as 

opoosed to the normal fairly summary proceeding where 

8 I ltlgants occas ion&f I y are chal lengfng whether there's 

7 bad f al th or good fal th and whether the sum•ons shoulo 

8 be enforced• there wl 11 be a who le ado I ti ona I set of 

9 lltl ga tlo n over what sort o f restrictions are 

10 aooropr late for whic h documents . They are approor late 

II 
and posslb le aopeals fro m that kind ol II tlgatlon. 

12 
And alsot of course, oown the road you have 

13 the problem of "here the IR S Is required to come back to 

the court fer permission to make the particular use 14 

15 that's been restricte d . Even It the Co'.Jrt agrees wltn 

18 the IRS that the olsclosure, or whateve r 1t Is, Is 

17 oerttlsslb le, It's stl II a serious oroblem because the 

18 Investigation Is halted In the ttlodle, the IRS has to 

19 run back to the court. As you know, thoy have to get a 

20 court date. They can't Just' walk In thJt ,.ornfng. And 

21 the whole thing Is halted for a period of tl11e. 

22 Secona, at least In the 6103 context• •oat of 

23 the d lscl osures that are go l ng to be sought bY the IRS 

In this connection -- or, many of the• anyway -- are 

25 going to coae under Section bl031kllbl •h 1ch 1s 
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d i sclosures that are necessar) for la . entorcena.snt 

2 pu r poses tor t he IRS snvest i g,t1on . 

3 I t:>lnk In oroe r tor the IRS to pe r suade t he 

4 cou rt that the al s<. losure Is necessa ry t or that pur pose , 

5 I t ' s go in g to have to ql v e a llttle b it of a road111ap o f 

e, Its Invest I gat I on to t he cou rt to explain "h y the 
I 

7 d ls c losure Is necessary. And that obvlou sl y can lnhl DI t 

8 the success of the lnve st lgat Ion i f t ha t klno Of 

9 Inf or 11a ti on Is prov lded to t he target , a pr OD le• that 

10 this Cour t alluoeo to In t he case . 

11 I tn Ink I shou l o turn b r let ly now to the 

12 attorney/cl lent Question . II there are no further 

13 oue st Ions on t he su11111ons i ssue . 

14 The Question he re Is • he t her the tape 

15 rec o r o lng of a •eet l ng betwe e n certa i n church oll 1clals 

16 and their counse l Is pr o tecte o oy the attorney/cl lent 

17 p rlvl le ge because the gove rn•en t old not prove DY 

18 evidence l naependent of tne co1111un l ca tl ons the11se 1ves 

19 that the •eet l ng was In furth e ranc e of a er l•e or fraud. 

20 
The IRS her• prodJced a s evidence that th• 

21 crl11e-fraud exception appll•d a partial transcript of 

22 the tape that had been furnished Dy an lnfor11ant. Ano, 

In addition, Decause this tape hao ac tually been In t h• 
23 

24 possession o f t he I RS f o r a short ti••• and an IRS 

:!!I o ff le la I hac I I stened t o the tape, the IR S a I so 
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2 

3 

proffered tht atf 1da v1t ot an lKS agent desc ri bing the 

contents of tne tape. 

Th! court of appeals held that this 

4 hl9hly-prob:1tiv e evidence cannot oe consloereo in 

5 deter mlnln£ the applicablllty of the crime-fraud 

6 exception because it is n ot i nd'lpenaent of the 

7 c omtoun I cat I ans itself -- themselves. 

8 The result of the court of appeals rule Is 

9 that there are going to be cases where the court 1<nows 

10 to an absolute certal nty that the comiiunl cations are not 

11 or I v I I e ge a. Nevertheless, it will be bound to aer-y 

12 pro bat Ive evidence to the factf lnder on grounos ot 

13 attorney/cl lent prlvl lege. 

14 This rule leads to a perverse result 

15 Mr. Horowitz• can l d 0 l 

16 understand your position correctly? You ao not deny 

17 that you need some pr Ima facle before you go In 

18 camera? You -- You don't assert that you can Just co•e 

19 Into the ana say, you know, we suspect that this 

20 Is not really a prlvl legea co•11unlcatlon. Me want you 

21 ta look It aver In ca•era. 

22 
HOROWJTZI Well• let •e say two things, 

23 Just I c e S ca I I a • 

24 F lrst of al 1, this case I tselt ooesn't Involve 

25 In camera lr.spectlon at all b"cause the governmer.t 
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already has -

2 OLESTION; Right. 

3 11R. HC!ROWITL; the nonindependent evidence 

4 from these ether sources I just mentioned . 

5 01..ES TION; RI ght . 

6 11R. HOROWIT lt ln that case. we reccgnl ze that 

7 the dlstr let court has discretion to oeny In camera 

8 review. If the government Just came in and said, we 

9 want you to look at the documents I n camera with nothing 

10 else, -- I'" not sayinq they coulon 't do It• out I 

11 suspect the Judge would deny it. And I don't think we 

12 would have any g rounds for complaining. 

13 I th I nk n at ur a II y any t Im e you' re go Ing to ask 

14 the district to do something like that, you're 

15 going to nave to come In with some sort of reason to 

16 111ake the judge do It. 

17 QUESTION& well, that's -- that's comforting. 

18 But you're not wllllng to admit that the district court 

19 can't do It? 

20 1 guess I'• not. It seems to 

21 •• If the dlstr let court did do It ano In fact found 

22 that the documents proved er hie or fraud• l don't think 

23 that woul d be rever s l ole on appeal. I don't think you 

24 could get attorney/cl 1ent prlvllege reinstated on 

25 the ground that the district court shouldn't have looked 
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at theM In the first place . 

2 QLESTlOl'H lo.ell, that may be true. But 

3 wouldn't you say that If there was nothing except a -- a 

suspicion by the goverr.ment, or by anybody else, that 

5 the c r I n:e c r l1re- f rao..o trauo exception woulo be 

6 •et the Judge would have a le ga I outy not to look. 

7 Wouldn't he have to respe c t the privilege? He or she 

8 have to respect the prl vllege? 

9 '1 R • HOR OW lT Zl lie II , 1 1 11 not sure how to 

10 answer Justice Stevens . lt seems to ae 

11 unreallstlc to assu•e that the gove rn•ent wou l d have no 

12 evidence of that. 1 suppose If It had absolutely no 

13 reason other than some --

1• OUESTlONi So, oaslcally as a practical •alter 

15 the quest Ion Is how 11uch ev ldence 

16 '1R. HCROWlTZ: Yes. 

17 QUESTIONI does the govern•ent need. 

18 '1R. HOROWITZ: Yes. How much of It. And 

1g that, J think, Is a hard question to answer. It's 

20 largely 

21 OUESTJONI Ano what 

22 "R• HOROWITZ; - In the olscretlon of the 

23 court. 

24 OLESTJONI And wh a t Is your position? Because 

25 J think J have the sa•e difficulty J ustice Scalia old In 
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r eao l ng you r o r ltf . You seem to oe say i ng they don ' t 

2 r ea ll y need Bu t I thin1< you 've klno o f 

3 ack no wl edgeo t hey neeo something , 

• MR . H'JROWITl : Yes . 1 th I n k as a p ra c t j c a I 

5 11atter they nuro so1.ethin9 . but I - -

6 01.ES T ION: Then how do .. e d ef ine 

7 MR, HJ RO WlTZl -- don 't r eally kn ow where t o 

8 d raw the 11 ne. So --

9 OUES T ION : Ano that's the q ue s t i on . Ho w do we 

10 d ef In e that some th I n g? 

11 l'IR , HOROWITZ ; i.ell, I oon • t kno•, 

12 OUESTlOIH But not as a l egal 01a tter, Jus t io S 

13 y ou stlll k eep on say i ng . As a pract ic al 11atte r t hey 

14 n eed someth i ng here . 

15 l'l f< , HGRCJll lTZ : we ll, l ' • .. 11 1 1n9 t o say 

18 OIJES T ION : You st I I I • on • t concede -

17 l'I R. HOROWITZ : - - they need so•e t h l ng . You 

18 k now, t he counsel nev er wan t s t o concede a n yt h i ng , but 

19 It seem s t o •H that t h is cou r t --

20 OLES T IO NI Ha ve no ti ced t hat 

21 l'I R. HOROWlT Zl -- wou l d p r obably be •lsta ken 

22 In l ook in g a t oocuae n ts with no r eason t o suspe c t c rl•• 

23 o r fr aud ot he r t han the 9ove r n111ent begg Ing t he• t o look 

2• at th em • So , - -

25 OLESllON I Ano your position i s 
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Mil . HGROWITZ ; &ut l oon • t know how to 1 raw 

2 the line exactly and it's not an issue an Issue Ir. th i s 

3 c ase . 

• Qt.EST I ON I I see . Your position Is th!tt 

5 whate ver the 1 l ne 1s t that you •et It In this c •. s11 , and 

6 It yo u can •ee t that li ne , }'OU can lock at the oocu•e n t 

7 to be sure that there -- I •ean to be satisfied 

8 s om et h I n9 • 

9 11R. HOROWITZ; Though, In this case 

10 Ol.ES T 101'< ; That 1 s bos I ca I I y what --

11 llR. HCROWITZ ; As I saldt In this case we 

12 didn't even - we 're not rea lly -- well, we 0 1d ask for 

13 In ca•era revi e w It the cou rt 

1• QUESTION; Ye s . 

15 11R. HOROWIT Z; In tact wasn 't pe rsuade o oy 

16 wha t we sub•ltted. But we submitted a lo t o f 

17 n onindepend ent -- proffered , at least, a lot of 

18 nonindepe ndent evidence wit hout the court ever having to 

19 look at tha documents In And the court o f 

20 appeals -- under the court of appeals' rule non• o f th• 

21 

22 Ql.ESTlONl Yes. 

23 
this Is In probative of 

QUESTION: Does the I RS still use ou t.sl oe 

25 peop le t o ge t this lntor111atlon? 
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2 OLESTI ON: E l ec tr onic . 

3 MR. HCROWITZ: whi c h Information, J u stice 

• 
5 0 UES TI ON; E I e c tr on I c a I I y, oo es the I RS s t I 11 

6 shop It out for private people to do It? 

7 MR. HOROWlT Z; 1 don't know. This tape 

8 recorolng was •ade by the Respondents the•selves. Th Is 

9 Is not a 1ol retap. 1 oon' t know the a nswer to y our 

10 ouest Ion. 

11 I'd I ike to reserve the re111alnder of my t 1•e• 

12 OUESTlOIH Very well IH. Horowitz. 

13 l'lr. Hertzerg. 

14 
ORAL ARGUMENT OF MI CHAEL LEE HERTZBERG 

15 ON BEHALF OF RESPONDENTS 

16 MR. HERTZBERG; Mr. Chief Justice, ano may It 

17 please the Cour ti 

18 J be I ieve that the - aodre ss Ing, first, th• 

19 crl11e-fraud Is sue -- l bell eve that the govern•ent has 

20 e t t ec t I ve I y conceded that thllre Is a need tor so•e 

21 Independent ev I dence - an I noe pendent ev ldence rule, as 

22 It were -- bet ore a court 111ay upon a mere lncantatl on ot 

23 the words crlae-traud review prlvlleged co1111unlcatlons 

2• between an attorney and a client tor which a prlvllege 

25 has alreaoy been establ I s hed . 
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It l s :ooo counse I's ans .. er s to the 

2 oi..estlons ocscd by Ju.t1ce Scalia and Justice Stevens , 

3 he said tnere has to De some so rt of evidence, there nas 

4 to De So'fte sor t of reason subml tted by the governJMent . 

5 O\.EST l ON : the Is sue is simply .. hethe r 

8 that evidence can be the communicat i on itself, which the 

7 gove rnoient has gotttn ahold of In some othe r lash Ion. 

8 Wily can't that evidence be the co11munlcat ion ltse If 1 

9 MR. HERTZBERG; It should not be t he 

10 co1111:unlca tl cn Itself Decause ot her wise, In t he first 

" 
Instance , a party -- • hetner it be tile government or .,n 

12 aover se c iv ii I itlgant -- could co111e into cou rt ano Just 

13 r ltua 11 st I ca l I y Intone th" terms er I me-fr auo wl th 

" 
respect to prlvileged communications, and under the 

15 scenarl o wh lcn t he government out I Ines --

18 OlESTlON l l'lo, I think y ou 're leaving out a 

17 step, J think Justice Sca lia and J are both assu•lng 

18 that 1.lthout just co•ing into cour t and referring to the 

19 prlvl le ge the govern•ent has legltl11ately acqulreo 

20 possess Ion of a pr Iv I legeo co•111un I cat ion "h ich It had a 

21 r l ght to look at. C.ou ld It then go ahead and ask th• 

22 Judge also to look .. t It t o make this deter•lnatlon? 

23 
MR, HERTZBERGl It should not be able to. 

2, First, let ae Just •ake It clear that In this particular 

case there Is no reco rd to show tnat the govern•ent 
2S 
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leqltlmatel1 obta1nec the particular co1111unic 0 t 1ons 

2 which a re at issue in this case . Tnere w:as no 

3 deter11lnatlon made about that below. Tnat 1oa s not tte 

• Issue below , 

5 OLESTION: No . But the trial judge or the 

6 court of appeals -- I can't rem ambe r 1ohicn -- assumed 

7 tnat they may well have had ll legltllfately butt 

8 nevertheless, said we don't care about that, we cannot 

9 look lnsloe this --

•O "II• HERTZBERG ; Well, In fact, Justice 

' 1 Stevens, the trial Juoge over our oojectlons clo look at 

12 the massive excerpts tro11 the tape recordings, "hlch are 

13 the communications In this particular case, and In tact 

14 
found that they did not establish a prlroa facle c .. se of 

15 c r I •e or tr aud • 

Sot the d istrict court In this case, in an 

17 Ironic twist, over our obJect 1on • dio looK at tne 

18 co1111unlcatlon. The court of aopeals, however, sa10 that 

1
q the dlstr let court should have Initially considered 

Independent evidence only t d determine .. nether ther11 .. as 
20 

21 co11111unlcatlon In furtherance of a crl11e or frauo. 

22 And we think that that test, which was 

23 enunciated by the Ninth Circuit, and 1ohicn as w• have 

2, demonstrateo In our briefs Is In practice e11ployeo In 

25 one tor• or another Dy 11any cou rts of apoeals and 
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feder a l distr i ct cour ts t h rOu!lhOut the count r y , Is the 

2 p r oper ;ipp r each . 

3 The -- t he not turn on " hetner 

• f ort u it ous ly the governmen t o r an a o verse c1v1t 

5 h as manaqed to get pr lvi l eged c•immunlcatlons, and has 

6 the•• and can sub mit them to thot court along "Ith an 

7 atlega tlo n tf crl•e-fraud. 

8 There has t o be a standarolzeo, methodical ano 

9 
I og I ca I a pp r oa c n De f o r e t he a na I y s I s can be ., ad e . 

10 01..ESTION ; but .. tat l s the stanoa r o, though, 

11 " hen you need lndepen oen t eviornce? ls It a p r ob.;ble 

12 cause standaro or a preponde r ance of the ev I oence, o r 

13 what? 

1• 
MR. HERTZBERG ; You r Honor, the courts na ve 

15 q lven s li ght ly olfferent formulations. The Secono 

16 Ci rc u it apparently ooes use a probaD le cause stanoa rd . 

17 The Ninth C ircuit, .. 1thout elaboration referred to -

18 and a II the courts, of cours e , ref• r to the p r I •a f ac 1 t 

19 test. we sub• It t hat the p rlia.a f acle test In the 

20 general sense In which that ' te r • Is useo 11eans a case 

21 • pr I •e tac le showing -- a case which I s enough to 

22 support a d lrecteo verdict If unr ebut tea. 

23 
We're comfortable enough with that 

2, def In It ton. Ano the gove r n•ent fa I tea to 

01..ES T JOIH proba:lle cause? 
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llR . HERTZbEkG ; Excuse •e , Your Honor ? 

2 llR . HERTZbERG ; You 'r e nol comf o rta Dl e with 

3 tne Second Circuit ' s staroa r os? 

4 M R , H Z BE RG ; 0 n , J ' II' s u r e th o t t ne r e I s --

5 It anything, It ll'ay be 3 nighe r slandaro , and I wou ld be 

6 equi:1 ly If rot ao r e comfo rtable with 1t . I'• not urg i ng 

7 one sta nda r o o r another because In th is at every 

8 stage the government fail ed -- In the district court, 

9 with th e court look i ng at the commun i cat i ons ano t he 

10 I ndependent evloence, In the court of wltn tne 

11 cou rt -- the Ninth Ci r cuit panel oete r min 1ng thot the 

12 gover n.,ent had not even made out a p ri ma tacle -

13 OLES T I ON : lie II, but If 

14 11R. HERTZBERGo -- case of ille ga lity. 

15 0 LEST I ON ; I f we susta i n t he governaent•s 

16 posi ti on he re, the case would go back to the l'llnth 

17 C ircuit f o r the• t o review t he Ol st rl ct court's 

18 de ter•l na tl on , I suppose . 

19 11 R. HERTZBERG I That' s --

20 OUESTlON; That tapes the•selves - so, 

21 It's not as 11 t he thing were t ota lly •oo t. The 

22 govern11ent says t hat your a r gument I s I nconsis tent wi th 

23 our opinion a couple of yea r s ago In t he Bour ja lly case. 

24 MR. HERTZBERG; We oon 't see any such 

25 I ncons i stency at all . ln fact, If anything, Justice 

32 

ALOERSON REPORTING COMPANY, INC. 
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 828-9300 



2 

Rehna u lst, "e tnlnk t nat the bourJa1ly case sui:ports us . 

ln that case this Court mere ly oeterm 1ned tnat 

3 tile snowing the Pre I ialna ry evlaent1ary deteradnatlon by 

4 a dlst1lct court JUOge on tne co-con spi rato r t.earsay 

5 ellceptl on unde r Rule &01 coul o be niade by looking at the 

6 hea r say statements themse lves . This Court die not reacn 

1 a auestlon of wnether It coulo oe made exclusive l y by 

8 lookln9 at those stateonents, out It said they could be 

9 cons I oere o . 

10 0 l ES T l 0 N ; ke II , does --

11 "R , HERTZBERG; And tnis Court--

12 QUESTION; The governnient he r e Is asking t or 

13 nothing •ore than consideration along wltn "hatever 

,. evidence Is --

15 "R· HERTZbERG ; However , Just i ce Rennqu1s t, 

18 t n e t o u nd at I on for th Is C ou r t 's de c I s I on 1 n 8 our J a I I y 

17 was referenceo to Rule lO'tlal of the Feoeral Rules of 

18 E vi dence . And that Ru l e provides tnat In ••king 

19 p re I I alna ry ev I oen t lary deter•I natl ons a cou r t aay look 

20 at any ev ldence except pr lvl fe9ed co1a11unl cations, 

21 And we are, of course -- we t al I within tile 

22 Pr Iv I I ege. These -- These tapes wh i ch are at Issue In 

23 this case were found to be pravlleged co•aunlcatlons. 

24 So , the 10'1 lal except Ion --

25 T IONl how -- how do you know 
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wt.ether they ' re prlv i legeo communications, though, If --

2 It -- before decide this challenge in one way or the 

3 o'her, because the crime-trauo exception says It' s not 

4 ri rt vi legeo if there Is er ime -frau o involved? 

5 11R. HERTZ bERG ; Wei It Your Hor.o r, I n th is 

6 way . Because we lfer o able to establish without 

7 su bal ss Io n t o the court I n caaera be l ow In t he district 

8 court that these documents lfe re presu•ptlvely 

9 p r I v I I e ge d . Ano then t h e bu r den sh If ts -- when so11ebod y 

10 comes I at e r on, as t he gove r nment did , th 8 bu r den sh i Its 

11 to the opponent of the pr Iv I I eg e . 

12 And t hey ca rr y a serious burden he re to try t o 

13 strip the p rivil ege. And that's the ana l yses. This is 

14 not Just a concurrent mix necessar lly. In the fl rs t 

15 Instance, t hese com11ynlcatlons --

16 QUESTlONI Well, lfh a t's the author i ty for --

17 for th at ll ne o f that you're -- first, a 

18 
claim of p rivil ege o r prlma f ac i e? And tnen the bu rden 

19 ih lfts? Does t hat co•e from one or more of our cases? 

20 
11R. HERTZBERG: Your Honor, I'm not bas ing 

21 this on a particular case. 

22 QUESTIONI What are you bas ing it on? 

23 
11R. HERTZ BERG ! I'm bas ing it on happened 

24 I n th Is c as• . 

25 
Wel l, but maybe -- maybe we cou l o 
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have so•e h 19ner authori ty than tlat . 

2 "Ii. Hl:RTZllEkC • We I 1, Ye ur 1-ono r, I don •t have 

3 -- I '11 no t sure t na t there's an a J t no r I ty that 

• specl flcall) adoresses oroe r 1n wnl ch tne 

5 crime- fr aud ei<ceotlon Is dPP l lel' on a claim of 

6 pr I v I I e ge , 

7 
But In very man y cases It Is unolsputed tnat 

8 co11u11unlcat l ons a re p r otected by tne at t orney/c l le nt 

9 o rlvlle ge, save for t ne possibi lity that they niay b• 

10 subject t o t he c ri me-trauo exception ano that t ne 

11 
c rl 11:e-fraud excep ti on wlll st r ip the• of the 

12 Fer Instance . wnen the government's subpoenas 

13 for documents fr o111 an attorney office for a g rand Jury, 

1
, f or examp le, they r arely wlll sa y these were not 

15 coow111unlcatlons in confidence between the attorney and 

16 the c li ent. T he y wl 11 asse r t -- they wl 1 1 In effect 

17 concede that ou t t o r t heir clal a o f the cr lae-frauo 

18 exc ep ti on t he docuinents are prlvlleged . And that 's wna t 

19 I'• referring tc In this particular I nstance . 

20 
OUES TIONi "r. Hait 2b erg, I'• -- 1'• not sure 

21 what -- wnat you wo u l d require b Y way of pr l•a facla 

22 evi dence. Suppose the advise g iven at a •eating In 

23 wh ich a third party Is present ano the governaent has 

2, test I aony fro• the th Ir d party say Ing th I s wa sn 't Jus t 

lega l adv lse i they were I n f a c t planning -- p lanning the 
25 
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fr aud . Woulo thal De enough? 

2 MR . Hl:RTZbERG ; Yes , 

3 OLEST I ON ; Because he was the r e ano he 

• overheard It? 

Hr , HlR TZBERG ; Yes . 

01.ESTION ; Bu t 1f you had a tape o: ll• that 

7 wou Id be no gooo? 

8 11 R, HER TZBERG ; No . 

9 Oi.EST I ON ; What ther e 1n thal 

10 dist i nction? I can 1t understano that at all . 

11 l' R. HERTZbEi!G ; Wellt I ' ll tell you wha t the 

12 d 1 f f e re nc e Is. Your hono r' s question tur ns on t he 

13 f o rtuity of the gove r nment happen i ng to hav e th• t ape 

1' h e re, 

15 QUEST I ON ; And the other one tu r ns on the 

15 f ortu i ty o f somebody happening to have been p r esent. I 

17 11ean --

18 HR . HERTZBERG ; I f th er e was a If 

19 there I s a wit ness , the witness co nfirms -- l suppo se --

20 bac ki ng up f or one a osen t , Y"our Honor. 

21 I suppose the wi tness •lgh t no t be ab le t o 

22 test I fy abs e n t Indepe ndent ev l dence. 

23 QUESTION ; We ll , t ha t wou l d s e e • •o re l og i ca l, 

2, I mus t sa y. 

25 MR. Yes . I was t oo quick t o t o 
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ag ree •ith --

2 CLESTl ON : You .. oulon't let the witness In 

3 e it he 1 ? 

4 MR . HERTZEIERG; No, I would not, because if 

5 the rule is to be serveo 

6 Cl!ESTlO!ll; Well, what kino ot evloence oo you 

7 want of -- that the fraud ex I sts? 

8 MR. HERTZBERG; The klno of evidence that 

9 l nva r labl y the govern111ent or clvl 1 parties have anyway. 

10 That there 1oas souoe wrongooing . 1 mean, presumably tne 

11 government Is not conouct 1ng a grano Jury 1., vesti9atlcin 

12 or al legations maoe In a clvl I case In a vacuum. 

13 They're not taking -- ranoomly accusing somebody of 

14 wrongdoin g . 

15 They have some ev idence that there was 

16 wrongdoi ng gol ng on • and they have pr Ima tac le evloence 

17 or reason to be 1 leve th at the attorneys may have 

18 furthered the wrongoolng. Ano they make the allegation 

19 of the er lme-f raud exception. 

20 But the government" cannot go around and -- and 

21 l do not understand counsel to suggest that U1ey coulo 

22 rando•I y wt thout any bas Is In fact suspect that an 

23 attorney/ct lent communications between - confidential 

24 communications .. ere In furtheran ce of a crlae-frauo. 

25 And s a ll the pr Ima tac ie case requl res. lt only 
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reQ uires that the invocation ot tte woros 

2 crime-fraud be supportea by some tactu<I unaerpinnlng 

3 before --

4 OllES TIOr.; &ut what If the ,Jove rnment has In 

5 Its possess i on the th i ngs tnat you'rr claiming are 

6 prlvllegea, and ll.'s perfectly evident from 

7 those documents t hat there was crime ana traua afoot? 

8 H II• H E II T Z BE RG ; We I I , I t we 'r e ad cl res s I ng t n I s 

9 case In particular, Justice Rehnquist, I think that at 

10 the least there would have to be a question on remand 

11 about wheth er the government was r lghtful ly In 

12 possession ct the o t t ne tapes. A no J th I nk that' s a 

13 auest Ion th at wasn 't reached ano need not have been 

reached under t he prevailing 14 

15 QUESTION; kellt ana certainly not raisea by 

16 any par ty t o th is case. 

17 "R· HERTZBERG; But what we're saying Is that 

18 the Independent evidence test serves a very logical 

19 purpose. Jt balances the neea for relevant evidence 

20 w Ith the need tor soc lety to · --

21 
OUES TJON& Why ao you need an Independent 

evidence when the government is In of the 
22 

documents for which the prlvf lege Is clalmed and the 
23 

24 documents the11selves plainly -- just have crlse and 

25 t raud wrl tten a 11 over them? 
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llR, HERTZbEkC ; Well, I irst , let a.e rem1no the 

2 Court that in this case t ne y old not and they were fo und 

3 not to - net tc have --

• OLESTJON ; l\o? 

5 MR, -- not to have . 

6 QUESTION: well , but -- but Hoat finding has 

7 not been revi e wed by the Ninth Ci r cuit. 

8 MR. HERTZBERG ; Wellt It has in part because 

9 the Ninth Circuit f ound --

10 
OLESTION: we 1 1, let ' s not get into -- into 

11 
tnose side What ' s you r answer to .. Y Question? 

12 MR. HERTZBERG: Your Hono r, we woulo say that 

13 the sa l uta ry effect of the lnoependent ev 1dence r u le In 

1• t hose rar e Instances where a pa rty happens to have the 

15 con tl oences to begin .. Ith ano that would be ext reae ly 

16 r a r e -- nora al I y when tne party Is seeking access to the 

17 
attor ney/client co111111unlcatlons , they oon't have the• to 

18 b e g i n wit h , 

19 
But In those r are , rare I ns t ances, as by 

20 happenstance occu r red for Instance In this case , the 

21 purpose of the rule Is bette r served by stl II requiring 

22 that there be a prh•a f ac le sno,.lng at the a uts et . 

23 QUEST lONi but not 

" R, HERTZ 8 E kG ; To sa t I sf y th e co u r t -

QUESTION : where you can 't r ely on the 
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doc u11 • n ts < t a I I e v "n t no u g n t n e a o cu a en t s v i r t u a II y 

2 sc r ea• fr alc? ls t na t yo ur pos i ti on? 

3 1R. HERTZbEkG • Tnat tn e cour t snou ld not look 

• a t tnem, In tne first Instance , Yes , t na t is our 

5 position. ln those r a r u Inst anc es . Aga i n , I wart to 

6 stress that It is not -- 1t I s tar tr om nor 11> a I -- It Is 

7 highly unusual to conte11plate a situation where a 

8 whether It's a govern11ent o r a c lvl 1 party -- Is seeking 

9 tne court's pro cess t o obtain docu., ents t nat they have 

10 alrea o y. 

II lie do not wan t we aon ' t th ink t ne court 

12 snould g l ve an advant ag e to a party that 11ana ge li i o get 

13 withi n It s possession befor e a dete r111i nat l on by a court 

14 
of the prlvlle ged co,.11unlcatlons. This could encourage, 

15 f or I n s ta nc e --

16 kellt t he re cou lo oe an lnce ntlv-

17 -- It could be at fa u lt. There's certain ly -- you can 't 

18 say con cl us Ive I y that In etfect tne other party n a s a 

19 prlvllegeo co••unlcatl on aeans tha t It acquired It Dy 

20 f• u lt. 

21 HERTZBERG& Not necessarl ly. But I tnlnk 

22 that It \his Court had a a l tferent rule f or tnat 

23 partlcular unusual c ircumstan ce, It 111lgnt encourage 

situations - - partlcularly In the civil arena wnere 

25 "'aJor corp o rati ons are liti gating against each otner, 
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and there could be an l nduc tmen t ror a cori or;1t 1on to 

2 try to - It I t were a a l sa ff.:cte a employe1 o r othe rwi se 

3 -- to qet ccntlcentlal commun i cations fros the other 

side and then f eel a ll th ey n a v e to do 1s ho ller • 
5 crime-fraud and the cou rt can start go l nr thr ough t he 

6 ent Ir ety of the com111rn i cations . 

7 So, we think tha t that would be -- tor 

8 pur poses of uh lfor• apollcatlon, t he re should be soae 

9 aua ntu•• which .. e •alntaln to be the pr lma facle 

10 sho 11l n9 , of crime or frauo t o suppo rt t hat allegation 

11 before In cc11e r a revi ew can be sought , 

12 J want to turn to t he other Issue that is 

13 ral sea by the 9overn11ent. Ano that Is the quest I on 

1, about the o rde r of th i s Cou rt. We belleve that t ha t 

15 o rder Is 11e II-s uppo rted by the Inhe re nt power of Ar tlcle 

16 Ill courts to I nsure t hat t heir process I s not abused . 

17 
l t Is fun aa•e ntal. J t co•es fro• as l ong ago 

18 as the Cusbel v. Pitkin decision o f tnls Cou rt In 18811, 

19 t hough the Powell case which spec lfl cal ly In the context 

20 of su•111ons enforceinent actlohs warned that It Is the 

21 process of the Court that ls bei ng sought to enforce a 

22 su111•on s by the Interna l Revenue Se rvice, and courts 

23 should not allo" that process t o be abusea. 

OUEST ION; ln t he Stua rt case lssue o just a 

25 few years -- a fe" weeks 890 • Counsel, ,.e salo that once 
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tne IRS s ho .. s t hat it's e n t1tl eo t o or o er, t hat's 

2 
tre e nd o t t ne ttatt e r . 

3 11R . HERTZ BE RG; I -- I read that, Your honor. 

4 However, r espec tfull / • t nt: S t ua r t cas e p res en teo a very 

5 for a nd d if fe r ent ls.;ue a nd was n o t -- l th i nk that that 

8 one statement that's you' ve ext r acted , Just Ice 

1 certainly not •ade In tne context of t he Issue t hat 's 

8 b ef o re this Cou r t on the protec tive o rder tnat was 

9 I ss ueo be 10 ... 

10 
What :h e 3overn11ent s e e • s - - the govern•ent, 

11 by the way, has rea l I y retr eated , as I un oerstand their 

12 o r a l a r gu .. ent, t r o11 the p r e11lse of their o r ief - the 

13 Question p r esented In their b ri ef , 

I n the b rief, and tne Ques tio n on wn l ch they 

15 sought ano cbta lned cer tlora r I In t h is Cou rt, was the 

18 argument that district courts are wholly without 

17 autho r I t y unde r any c lr cu•stances whatsoeve r In su••ons 

18 enf or ceaent pr oceedlngs to take any ste ps to sake sure 

19 that t he l r pr ocess Is not abused . 

20 
They said enforce•ent o r d e n ial, t here 's no In 

21 between. New, th ey start their a r gu• ent off tooay by 

22 Quibb ling about t h• recoro be lo w. Old we •ake a 

23 sufficient sho wing? 

!h 11, the d Is tr I ct court, not w I th st ano Ing t h• 

languaqe which •Y learned opp onent quoted to the tour t, 
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tne dlstr i c t ala I Ind tr.at "e had ralse o a re•I 

2 t ear tha t the t ive aocume nts " h 1cn .. e were entorc 1ng 

3 through the su •sons wou Id be turned over to the 

4 government an<I poss ibly t nen g iven lo civil attorneys 

f or the Department of Justice . And he artlculalea 

6 tear In the record. 

7 And the Ninth Circuit revleweo, looking tor 

8 abusive discretion, speclllcally reviewed the recoro 

9 and It •as an alliole recor d tha t was Defore the court 

10 there was a hearing and there was considerable testh1ony 

11 to substantiate what the court of appeals decided w2s a 

12 rea I tear that Information purportedly oe1n9 sought 

13 under authority ot the summons nilght oe used tor an 

Improper purpose and alssemlnated Improperly later on. 
14 

15 Ard the result was what my co I league ca 11 s now 

16 the narrow oroer or the t a l r ly oenlgn order ot the 

17 court. And we think It was extreoaely narrow. 

18 
A 11 It does Is say to the government you can • t 

19 use those flvo docu11ents that J'11 giving you tor any 

20 purpose other than -- reterellce to the Oepartsent of 

21 Justice for crl•lnal prosecution. which Is the pre11lse 

22 on which you .came to this court In the fl rst place. Ort 

23 you 11ust obtain an oroer ot this court. 

24 Jt dlGn't say you can't comaunlcate with otner 

25 govern111ent agencies. It o lan 't say you can't go out In 
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the world and look tor witnesses ano talk to th?m ano - -

2 Ol.ESTION : kell, what It It had? 

3 MR. HERTZBERG ; - - proc ee d •I th an 

4 investl gal lcn. 

5 Ot..ESTION: what If It had? Are the r e I imlts 

6 on the cour t's power I n tr.ts re ga r d t o enter protective 

7 orders? 

8 llR. HERTZBERG; That's• I think, a talrly 

9 b r oad oues ti on . It's hara fo r me to say that tnere 

10 couldn ' t be some 11,.1 ts, out those 1 1111 ts are not In our 

11 case . l oon't think •e neeo r each that question, 

12 Justice O ' Conno r. l t hink t hat the --

13 OlJESTlON : ioell, but we have to write the 

14 opinion and you're a rguing that there shoulo be a rule 

15 that g ives the olst r lct court some authority to control 

16 the IRS. Sot we're certainly entlt l eo to I nqu ire 1<hat 

17 the dimensions of the rule are t hat you're proposing. 

18 
llR. HERTZ BERG ; Wei 1, I think that -- I th ink 

19 that t he dlaenslons ot the rule are that, as as l 

20 can forau late the•• that the " Court can t a sh 1 011 an order 

1<hen It feels that the record 1<arrants It t o Insure that 

22 Its process Is not abused . With In th os • par a ee te rs, It 

23 ha s that Inherent po1<er. 

24 And the government as l ong as t here Is no 

25 I ndication that -- I woul d ado this. As long as there 

I 
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Is no I nd icat i on t hdt it • Oulo i nterfere • ith t ne 

2 l nvastlgat l cn of the so v ernment , And t he re has bee n no 

3 such real a r gu men t ... aoe In this case cy the government . 

• OlESTlOl\I ;.hal kine o f e vi oence? l suppose 

5 you'd say ther e woul d to be a record made cetore 

6 tne o lstr ict Judge, must ce some ev 1dence of some 

7 danger or risk of disclosure? The juoge Just can't say, 

J don ' t trust the IRS and ll nauo lolel, 8 

9 KR, HERTZBERG ; Wei I, p r esu11abl) he wou 10 have 

10 a fac tual recor o wh ic h .. ou l o warrant app lyl ng 

11 OLESTlON • wh.t ki ne of f acts? 

12 KR, HERTZBERGt J think tha kln o of facts --

13 OlESTlON• Absent conc rete evidence and here 

14 are these other flnauo l blel . 

15 KR. HERTZBERG! Yes. The kine of recoro that 

16 was aoduced In t his case , Justice White. Ano a recoro 

17 that wo u l a be revl·eweo Dy a court o f appeal for aouse of 

1e d lscret I on . 

19 01.iES T JONI CJna ud l blel belleve that raising a 

20 real valld doubt abou t the vera c ity and trustworthiness 

21 of the test lmony In thl s 

22 
l'IR, HERTZBERG; Yes. The district court felt 

23 we had and the court of appeals fell we had -- ano 

2, ca II• d It a w I s e ex er c I s e of con t r o I and ax• r c Isa o f 

25 discretion. 

ALDERSON REPORTll\:G COMPANY, INC. 
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300 



And tnat ·eco r d -- i oon 't want to Set too 

2 much i nto the recorJ -- but in a very brief hearing that 

3 we were afforded. there was an undisputed recor d of 

4 constant con munic a tio n oetween the of Justice 

5 civil attorneys eigaged In non-tax relateo litlgatlon In 

6 Washington against the Church of Sclertology . Un the 

7 telephone ccnstan i, ly 

8 QUESTION ; Mr. Hertzberg, on page 2cA of the 

9 petition for ce rtiorari wnere It' s Juoge Hupp 's ruling 

10 on a mot I on for r econsl deratl on, ne says when tne 

11 
government asked him to r econside r nls or oer 

12 conditioning -- he says, "Since the entire basis of the 

13 suM•ons proceeding was to obtain 11aterlal for a tax 

14 lnvestlgatlcn, the court thinks It reasonable to 

15 res tr let the use n f the material for that purpose unless 

16 a criminal prosecution Is administered." 

17 New, that sounds just -- It doesn't sound from 

18 that -- perhaps there's something else -- he .. as moved 

19 partlcularly by any snowing In this case. but Just the 

loea that the IRS shouldn't disobey the l aw. 20 

21 1'111. HER'(Z8ERG& Now, Justice Rehnquist, our 

22 Joint Appenolx --

23 QUESTION& Well, are you saying this doasn't 

24 say what I Just read to you? 

25 MR. HERTZBERG; Wei It you -- 1 -- I was 

ALDERSON REPORTING COMPANY, INC. 
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628·9300 



confused, 1 you sa 10 2bA . 

2 Ol.ES T I OI'< ; lhat's e xactly wna t I sa 10 -- 2bA 

3 of the petition for certiorari. 

• ll R. R l gnt . Yes . Well, wna r. he ' s 

referring to, Justice Rehnquist, when he ·says reasonaDle 

6 Is the record, "h ich Is at Joint Appendix page 

7 b7. There are the court's concerns articulated, At 

8 paqe 

OLESTION; Well • but 1 t hink that It's very 

10 dlftlcult tc read tnat sentence tnat 11ay, It starts 

11 out, " S Ince the e nt Ire Das ls of a SUltkOOS proceeding was 

12 to obtain Material for a tax Invest lg at Ion, the court 

13 tnlnlcs It r cas o na D I e , " It doesn't say any reference to 

1• tne tac ts shown here. It's Just the Id ea I t you' re 

15 
getting thl s aaterlal tor a tax Investigation, you ought 

16 t o to I I ow t he r u I es , 

17 
"II· HERTZBERC; Justice Rehnqul st• in context 

18 -- 111 th a II due res pect , In tne context of the record 

19 tnat was adouced, what the court Is saying there I s that 

20 because the government said (ney wanted It for a 1.ax 

21 lnvestlgatlcn and because "'Y order would allow th<t 

22 govern11ent to use It for that proper purpose but no t for 

23 an laproDer purpose, I am Imposing the restriction, 

That is -- That Is preclsely the context of 

25 tnat re11ark by the court. Ano It's further aepllfled 
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OLESTJOr.; loell, thc1t Jus t 11e ans thot l'a 

2 qol ng to sake tte gov er nmcnt obey the law . 

3 "R· HER TZ BEWG: We I It but It's 1tore tha n that, 

4 Justice Whl te . Bec .. use In tt. 1s case , as ootn courts 

bel ow f ound -- as both cou rts f ound below, t here 

6 BMP le reason to believe In tttls sul 9ene r1s case, as the 

7 dis tr let court stated --

8 OUEST lONa What page o f the Joint Append Ill are 

9 you --

10 "R' HERTZBERG ; Page b7 . 

11 OLESTIOr. ; All rl sh t. 

12 
"R, HERTZbERG; The co ll oquy there, 

13 particularly that ot the court . The court 11lsspo1<e on 

14 
t he thl rd I lne it says , "The lRS ano the United 

15 States In gene ral ca rryin g on I ltlgat ion." He meant th• 

16 J RS and t he Chu r ch of Sclentology, 

17 
OLESTION; "r. Hertzberg. what olo --

18 "R· HERTZBERG; Cou ld I Jus t ado one th1n9t 

19 please? 

20 
OUESTlON: Al l rl glit . 

21 
"R· HERTZBERCa I Just want to stress as 

22 eapnatl ca lly as J can, that the Issue before thlt Court 

23 Is the Inherent power of the court . hot the strength of 

24 the record. The gove r naent lost oelow on the strength 

25 o f the re cord. The stark 1 ssue t ha t they posed by the 
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oetition Is, is the cou·t under ar1y --

2 strong record o r not -- perm i tted to issue this kino of 

3 order? 

4 And J don ' t think that tnis Court snoul a be 

5 revle .. lng the recoro In tnat context . The only question 

6 ttra t the Court .. as asked to resolv e by th E government Is 

7 does the court have tie power, assuml ng trrere Is a 

8 sufficient record. As the courts below found 

9 01.ESTlON; As It happens, tnat' s •hat my 

10 quest Ion goes to. That haopens exactly tc oe It. 

11 
Section 552 of the Aondnlstratlve Proceoure 

12 Act authorizes a court to oroer tne proouction of 

13 records fros an agency. The same section says that 

14 agencies don't have to turn over Ja .. enforce11ent 

g Investigatory recoros If they would, amonr other things, 

18 endanger the 11 fe or physical safety of a Jaw 

17 enforce11ent off leer, 

18 Now, suppose a court has a refusa I DY the Fill 

19 to turn over soae Information on the ground that It 

20 wou Id -- It would end<nger wl'tnesses or I aw enforcement 

21 agents. And the requostor happens to be so11eone who has 

22 IROb connections. And . the court says, wel It gee, l don't 

23 really know whether It .. oulo endanger or not. Bu t, Just 

24 to be sure, I' 11 oroer the production of the oocu11ents. 

25 
But you give them to anybody else. Or, It 
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outs some other cono1tlon on 

2 Oo yoi. think a court has l nne rent pcwer to oo 

3 that? 

HR. Hl:RTZbEkG ; l f -- yes , It does. lf --

5 0 l..ES T I ON ; ls that r lght? lmoer the APA? 'Jo 

6 you know any court that's ever dor.e It unoer the APA? I 

7 a I ways thought the chol ce was you e 1ther turn It over or 

8 you don't turn It over . Jf you have enough douots , you 

9 don 't turn It over . You can ' t say , we'll turn it over, 

10 but --

11 ,R. l would distinguish -- 1 can 't 

12 c 1 t e a ca s e , J u st I c e Sc a I 1 a 

13 OLESTlONI No, 1 don't think -- I oon•t think 

14 

15 HR. HERTZBERG; But l would distinguish the 

1s hypothetl ca I --

17 Trust •• · I bet you there aren't 

1e I any . 

19 HR. HERTZBERG; Okay. 

20 OLESTJONI Now. whi Is this different fro• 

21 here you have a statute that's -- that's In aost 

22 res pects sl•llar. Why is It oltterent fro• the --

23 HR. HERTZBERGI It's different because the 

24 Internal Revenue Service co111es to the district court f or 

25 enforcement of the suJrmons. The su11mons cannot be 
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enforceo wit hout the autho rity of the district court. 

2 And, for instance, the statutes under which 

3 tne Internal Revenue must move to get summons 

4 enforcements - - those are 74021ol ano of the 

s Internal Revenue Cooe -- say, appropriate proc ess the 

6 district cotrt «ay enforce a summons. 

7 The JRS must come to the oistrlct court and 
. . 

8 the moment that they oo, ano the the concept of 

9 aporopr late process Is imp I icated, at that tl11e we 

10 subudt thdt the court has ln(ierent po.er, it it is 

11 satisfied b) the showing made before it, a!. it was in 

12 this case, to Insure that his process Is not abuseo 

13 I ater on. 

14 
And the government nas not oemonstrated any 

15 way -- the with tne recoro, but I submit again 

16 that's not the issue before this Court . The legal issue 

17 before th Is Cc.urt I St Is the Court -- does it have that 

18 I nherent po•er or Is it utterly without tnat inherent 

19 pow er 1 

20 CUESTlONi You've tolo ae why this 

21 d lstlngul shes your case from the Freeooa of Information 

22 Act. Why can• t you say the same thing under FOlA? We 

23 want to make sure that our process Isn't abused. We are 

24 -- we a re c cmpe 11 Ing the agency to pr oduc11 these 

25 documents, as we're authorlzeo to, ano we want to be 
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2 

3 

• 
5 

6 

sure that process isn' . obused. So , we're tel ling 

you don 't over the nam" to tne mob on pain of oeing 

in contempt. 

MR. HERTZbERG: I'"' not -- l say I'm not 

fol lo,. Ing the -- the 

Ol..ESTlON: Well, I'tt JUSt saying the principle 

7 that espous Ing "oulo whenever tne court Issues an 

8 Injunction or any sort of order for the obta i n i ng of 

9 records. Are you prepareo to say that it Is that 

10 qenerally appl I cable? Thdt whenever , under any statute, 

11 a court has the author I ty to co .. pe I the proouct ion of 

12 records It •ay condlt ion the receipt of those recoros? 

13 11R. HERTZBERG: I don't see wny It ,.oulon•t 

14 have that power. Pursuant to the Inherent po .. er of tne 

15 court, 1 oon't see why It wou Id n ot . If It has aoequate 

16 reason to believe that Its process coulO oe aouseo, I 

17 don 't see wl\y It .. oulo not. On the --

18 Qt;ESTIOI<: Well, If Congress llnaudlblel they 

19 could l 11pose the cont identlal ity ana say what's going to 

20 happen If you break the law. ·Why shoul on •t the Judge be 

21 able to supplement that statutory regime? 

22 11R. HERTZBERG: The court Is not supplementing 

23 It, Justice White. The court Is in fact aiding and 

24 see I ng to It that tnat statute ano other statutes are 

25 obeyed. 
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Tile statutory scheme not on l y In oll.3 but, tor 

2 Instance , sucn as In 7206 of the Internal Revenue Code 

3 which sets forth the precise na rrow g roun os on ,.h 1cha 

4 summo:is may be Issued by the Comm issioner of the 

5 Revenue Service , lmollcates a valuation by the 

6 dis tr let co i.rt as to •h ethe r t he summo11ed material is 

7 gol ng t o be used for a proper purpose. And t ne 

8 government •us t go to the district court ano It must say 

9 we "a n t 

w And by the .. ay t the Interests -- "hat we're 

11 1oe t.n l nk also st r lke s a pe rf ec t ba lance 

12 the government is say Ing 1t •s al I o r no thing. The 

13 tne -- In effect, with their a rgu ment , at worst for us 

14 there wou ld have to be a re mand to the o l st rlct court If 

15 It "as wlthcut po .. er to I ssue tne protective oroer that 

16 It did to detera.lne whethe r It wants to deny enforcement 

17 under t he c lrcu111stances. 

18 But we think the ki nd of oroer that was 

19 wet I-reasoned and entered Int o this case strikes a 

20 perfect balance. It gives td the Internal Revenue 

21 Ser'llce the materials It sought for the su1Waons purposes 

22 tnat It wanted It. But It In sures, when It feels that 

23 there's a danger that It might be abused, ano It at tne 

24 same time Insur es that the court's process wl II not be 

25 a n o that the s um11on s materials wl 11 not 1>8 useo 
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, 1 tor an Im p r ope r pu rpo se . 

2 thln11, actually, that the government 

JI wou Id be in favor of th Is. It n I st or ic;il ly poses the 

4 Quest ion o f whether there has to oe SJmmons den ia 1 o r 

5 not. And, in f act , the gover nment $a 1 s t na t theri. a re 

6 Instances wher e Slmmons are denied. tnlnk that if 

7 their all-or-nothing test Is adopted, pernaps there will 

8 be more den lal s of surtmons, because district courts wl 11 

9 then be wi thout tne option of deciding that they can 

10 take a ml Od le g round, as the court oio in this case 

11 under the circumstances wh ich were 

12 OUES T JO No We 11, a Judge can say that 

13 I lnaudlbl el statute? 

14 IH. HERTZBERG; Wei 1, Your Honor, that 

-5 Question subsumes tnat the court jus t did this 

16 automatically In a vacuum, ano it d id not. 

17 There was a r ecord, and It ooes -- it does 

18 perhaps subsume that. Perhaps that Is exactly "hat Is 

,9 necessary, that district courts admonish or remind the 

20 government o f what thel r ob i (gatlons are. 

QUESTIOIU llnaudlblel It would see• where 

22 they could punish li naud l o lel. 

23 QLESTlONo That's correct. That's right. And 

24 we feel that th<st would be well-warranted under the 

25 and so di d the Ninth Circu it, under tne circuaastances of 

5" 
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this case . 

2 OLES TI Ol<l Counsel , It we can go Dack to the 

3 crl•e-fraud exception for a monent . 

• HERTZSEkG ; Yes • 

5 OLES T I ON l Is I t your po s it ion that t he 

6 governmenl slmply subcel ttud excerpts of the tap" ;no, 

7 therefore, it's not I n a position to complain that It 

8 was error for the court not to llsten to the "hole tape? 

9 "Ii. HERTZBERG ; Tnat I oon ' t think 1s the 

10 Issue before this Court , Justice kenneoy. &ut, I n fact, 

11 wh a t happened was -- thdt Is no t the reason we say th.ot 

12 the court could not hear the tape , 

13 To answer your quest I on , that I s not the 

1• reason why the court coulon 1t hear the whole tape, We 

15 sub• I t that wl thout 

16 OLESTION; But you think that on this recoro 

17 the failure to llsten to the "hole tape Is properly 

1e before us? 

19 "R• HERTZBERG; l t Is not. It 1s not before 

20 you. That Issue was not rea c'h10 by the Ninth Circuit 

below because --21 

22 OLESTIONI Because the exce r pts .. ere 

23 sub•ltted? 

Because -- for '"o reason5, 

25 Because the Ninth Circuit did not review the 
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gover nment ' s -- the Issue of t he yovernment•s belated 

2 subm ission rel ying on the whole tapes . Ano It relied 

3 only -- It l ookeo at the lndepenoent evioence . 

4 OlJES T ION ; I unoerstano that. 

5 MR . HER TZ BERG ; And It ala not find, even 

6 under the lnoepenoent evloence test, suff 1cient -- It 

7 d Id not f ino suf tic lent a I legation ot wrong oo ing, of 

8 Illegality. And it didn't go beyono that. 

9 OLESTI ON : Thank you. Mr. 

10 MR. HtRTZ6EKGl The Issue ot the entire 

11 01..ESTJON: ll r • Hertzberg, your tlae has 

12 expired. 
' 

13 11 r. Horow ltz, you have seven ml nutes. 

14 REBUTTAL ARGUllENT OF ALAN I • HOK0 1ol TZ 

15 ON BEHALF OF PETITIONERS 

16 OIJESTI ON: Mr • Hor owl tZt can I ask you a 

17 Quest Ion Pe 1 or e you get started because I t' s, you know, 

18 been troubl Ing me ever since you sat do wn. 

19 
The statute says by appropriate process sucn 

20 
attendance, testl•ony, produC:tlon of books, p;apers, and 

21 records. Do you think a trial judge woul o have the 

22 authority to al t o w a responolng party to produce 

23 su111111ar les rather than original documents? Say, he asked 

24 tor all the accounting records of General Motors or 

2s something. They cou l o say , well, we•o llke to give 
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sumwa rl es . And t hen se t up a p r oce ou re tor v e rifying 

2 the sumni .r I es? 

3 llR. HCROWIT Z; 11 y I mmediat e reacti o n Is no. 

• OLES T JOt< ; lh a t wo uld n 't b e 

5 llR. HOROWJT Z; I oon • t th ink they do . Ano l 

8 don't think that nas a nything to oo witn the language In 

7 the stPtute by app r op ri ate process. They're just 

8 talking about the court's abi lity to bring other parties 

9 before the court or to enforce Its oraer of --

10 OLES T I ON : Cr pr o au c t 1 on of boo it s, r ecords, 

11 papers, or other oata? 

12 llR. HCROWJTZ; Wei It that ' s the way --

13 OUESTlON; You woulo say --

llR. HOROWITZ& -- the way the court can compel 

15 

16 OLESTlON: But you said they cou l a not 

17 subst i tute an lnterrogatorv or sum'\ary proceaure, or 

18 so11etnlng I Ike that? 

19 1111. HGROWITZI hot l oon't think so. 

20 01.ESTI ON; Okay. 

21 llR. HOROWITZ& Getting back to what I salo 

22 there's a su11mons there and If the IRS Is 

23 entltl'd to enforcement , the court Is supposed t o co11pe l 

2, enforce111ent of the suemons, not change I t. Ano there 

25 has been II tlgatlon on th.it k 1na of subJect .-
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I'd I ik? to ta I k t>roelly about 1 s I oea of 

2 aouse of process Jecause it seems to me tnl s 1s just the 

3 core of Responder ts' argument. Is that the notion the 

4 cou rt s have an inhe re nt authority to prevent abuse of 

5 tnelr process basically gives the"' carte blanche 1n 

6 whatever sort of oroer they want in a case I Ike thl s. 

7 We do11't deny tnere 's lnhurent author lty to 

8 control abuse of process, but there's notnlng I Ike that 

9 go Ing on he re. Th I s Is d Is cu SS 6 d at s r ea t I e ng th by 

10 this Court 1n Powell case and follows through In 

11 subsequent summons enforcement cases. 

12 We know what abuse of process Is In thl s 

13 context and It is the Issuance of a summons In Dad faith 

14 for an 11 legltlmate purpose that is not encompassed by 

15 the congresslonal grant of authority and the other is 

16 sort of power criteria. 

17 It the court were -- If the IRS were to get a 

18 sum11ons under the circumstances where It old not satisfy 

19 t ho se c r I te r I a , that wo u I o be an at> use of th• court 's 

20 process, and th e: court Is entitleo to protect Itself 

21 against that. ,Ind that's why there Is a su1111ons 

22 enforcement proc eeding. 

23 In this case, and In most cases, the court 

24 looked at those criteria and It -- and It found 

25 oulte unequivocally that there was no bad faith. That 
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t he I RS was en t 1 t I e o t o enf o rcemen t o t Its su rrm on s. 

2 T hat eno s tne abuse ot p rocess 1n<iu ir ,, and I t 

3 does not g Ive t h Is ki nd of ca rt e b lanche tor t ti e court 

4 to go out t he r e t o s ee wh at t ne IR S i s 90 i ng t,,J do w I th 

5 the documents d cwn the ro ad, 

6 And I shoul d mention, I guess, that all 

7 through sum11ons enforcement law you see tnat t.he court 

8 does not really take It upon itself to worry about what 

9 the IRS does w I th documents down the road, 

10 Jn the La Sa 11 e c a se, cf course, there was a 

11 gr eat c ontroversy over whether the summons should be 

12 enforced there because of the danger at that time 

13 Information would Immediately Infringe on crl11lnal 

14 d lscovery and the role of the grand jury because there 

15 had already been a criminal referral In effect. 

16 But, of course, In the typical IRS 

17 Investigation where there Is no criminal referral In 

18 effect, documents are furnished to the IR S pursuant to a 

19 sun111ons and then later on down the road, a year later, a 

20 year and a half later, the case 111ay be reterr nd to the 

Justice Department tor cri111lnal prosecution, 21 

22 And that Information that came through th• 

23 summons goes to the Justice Department at tha\ point. 

24 And there's nothing wrong with that. That ooesn't show 

25 abuse of the court's process or bad faith, or anything 
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2 

3 

4 

5 

6 

7 

8 

like that. 

l oea of the summons enforcement proceeding 

Is to decide at that time whether the summons shoulo oe 

enforce d . 

As tar as thP. benlgnness of this particular 

restriction, we think real problea here Is that 

there Is no way to draw a I 1ne between the kind of 

restriction that the court lmposeo here and much broaoer 

9 and more intrusive restrictions. 

10 It the co urt has the author 1ty to monitor the 

11 IRS' Investigation, a s the Ninth Circuit says, then 

12 there wll 1 te other a lot of litigation ano a lot of 

13 other res tr let Ions that are very oamagl ng. 

14 
Ji.st to Quickly su11marlze the attorney/client 

15 Issue. Of course, we don't concede that there is any 

16 Independent ev loence reQuirement. When I was Induced to 

17 concede that the district court would have to at least 

18 have some evloence De tore It mace an In camera 

19 Inspection, there's certainly no reason why that 

20 evidence has to be lnoependent In the sense that 

21 Respondent .. as talking about. 

22 Neither the court of appeals nor Responoents 

23 have given any reason why there should t>e such a rul•• 

24 and we suggest that there shouldn't be one. Butt aga Int 

25 the Issue In this case Is whether the court Is precluded 
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fro• ever I In• at so-c .. lleo non1 ndepenoent ev I uence 

2 befor e It decide' whether the attorney/cl ie nt prlvl lege 

3 shou l d be t aken a way because of c rl me-f rau o . 

4 Tt.ank you. 

JUSTICE Thank you, Mr . 

6 Hor owi t z . 

7 The case 1s subm itt ed . 

8 lli he reupon , at Zi 37 o ' clock P•"'•• the case in 

9 the above-entltl eo watte r was submitted .) 

10 

11 

12 

13 

14 

15 

18 

17 

18 
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22 

23 
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