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IN THE SUPREME COURT CF ThE UNITED STATES

—------ ------------- ------------------------------ --------------------x

NCRM MALENG, ETC., ET AL., S

Petitioner ;

v. i No. 88-357

MARK EDWIN COOK }

Washington, D.C.

Monday, March 27, 1989 

Th« above-entitled natter came on for oral 

argument before the Supreme Court of the United States 

at 10)50 o'clock a.m.

APPEARANC ES i

KENNETH 0. EIK ENBERRY, ESQ., Attorney General of 

Washington, Cilympia, Washington) on behalf of the 

Pe tl 11 one r •

JOHN B. MIDGLEY, ESQ., Seattle, Washington) on behalf 

of the Respondent.
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KENNETH 0. EIKENBERRY, ESU.

Cn behalf of the Petitioner 3

JCHN B. MIDGLEY, ESQ.

Cn behalf of the Respondent 25

EEByT'AL^ARGUHEtl.Ot

KENNETH 0. EIKENBERRY, ESQ. 47
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CEQUUnU

(10;50 a.m • )

CHIEF JUSTICE REHNQ UIST J We'll hear argument 

next in No. 88-357* Norm Maleng v. Marl? Ecwln CooK.

General Eikenberry* you may proceed whenever 

you're ready.

ORAL ARGUMENT OF KENNETH 0. EIKENBERRY, ESQ.

ON BEHALF OF THE PETITIONER

MR. EIKENBERRYS Mr. Chief Justice, and may It 

please th e Court.

I'm appearing here this morning In opposition 

to a petition by prison Inmate Mark Edwin Cook for 

Issuance of the great writ of habeas corpus.

The question presented here, in our view, Is 

this; does a Federal Court have subject matter 

jurisdiction over a habeas corpus challenge to a 1958 

robbery conviction, the sentence for which had expired 

before the petition was filed but which may have an 

effect on the length of time to be served In the future 

on another sentence for an unrelated crime.

Now In addition to this issue, which may be 

viewed as somewhat technical, we think there's an 

aoditional and necessarily related question, and that is 

what are the standards and the scope of review to be 

applied In a challenge to the length of that future
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sentence

QUESTION. I take It that — may we consider 

this case Just as though he was actually serving a state 

— what If the state is the one that had him in Jail, 

that has him in Jail now? He's now serving a federal 

sentence?

MR. EIKENBERRY: That Is correct, Your Honor. 

In fact, I'd like to suggest that there four, actually 

fcur convictions here that all interplay with one 

another •

QUESTION; Yes* but suppose he was row serving 

the '78 sentence, state sentence? You would still be 

making the same argument?

MR. EIKENBERRY; Yes, Your Honor, we would.

If I nay, I'll list those four convictions 

because they do Interplay and I believe will have a 

bearing on how the Court looks at this case.

QUESTION: Well, I didn't think It would have

any bearing. I thought you said it would be the same 

situation If he were now serving the '78 state sentence.

MR. EIKENBERRY; The thing I'd like to do,

Your Honor, is posture this so that we're focusing on 

the distinction.

QUESTION; The latest state sentence is '78?

MR. EIKENBERRY; Yes, Your Honor.

4
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QLcSTION; Ana that's the one that was 

enhanced by the '58 sentence» Is that right?

ni!. E IK EN BE RR Y S Well» we'd like tc reserve 

using the vcrd "enhancement"» Your Honor» and get to 

that.

QUESTIONS Ckay.

MR. EIKENBERRYS But the beginning point» of 

course» was in 1958» where Mr. Cook was convicted of 

three counts of robbery and sentenced to three terms of 

not more than 20 years. That sentence has now expired» 

which we think is a critical feature of the case before 

the Court.

The second conviction was In 1965» when Mr.

Cook was convicted of three counts of robbery and 

sentenced tc three 50-year terms» and» incidentally» a 

detainer has been placed on that conviction.

The third conviction occurred In 1976 In 

federal court» when Mr. Cook was convicted of robbery 

and conspiracy with 25 and 5-year terms» and that is the 

case on which he is now In custody at Lompoc» California.

And then the fourth and final conviction that 

brings us tc court today is a conviction in state court 

In 1976» with the sentencing occurring In 1978* In which 

he was founc guilty of two counts of assault in the 

first degree and sentenced to two life terms and then
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another court of aiding a prisoner to escapt , with a 

lC-year tern.

QUESTION; Was that sentence enhanced by 

reason of the '58?

MB, EIKENBERRY: Your Honor» there was no grid 

or anything at that point which we would say that the 

court lookec in determining what length of tine there 

would be. Rather» it was simply a matter of the '58 

conviction having been in the background» the sentencing 

court In '78 being aware of it» and the Impact that may 

or may not have had on that maximum term of two life 

terms we can only guess.

QLESTI0N5 I know. But even if It were — you 

would be making the same argument you're making even if 

it were expressly enhanced by the '58 sentence?

MR. EIKENBERRY; Yes» Your honor» we would 

be. You are quite right.

QUESTION. General Elkenberry» there's 

something that gives me pause here. Ium not sure It was 

raised by any of the parties» but It's certainly part of 

the statutory basis of jurisdiction» and that is that 

the defendant» the prisoner» at this time Is not in the 

custody of the State of Washington.

MR. EIKENBERRY; That's absolutely correct» 

Your Honor. Well» except we would concede to the extent

6
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that a detainer has been placed for that '76 conviction» 

that perhaps that the Issue or that custocy has been 

created In the '78 sentence.

QUESTIONS Nell* what of our cases would you 

say supported that proposition?

MR. E IK EN BE RR Y I I would suggest* Ycur Honor» 

the custody cases such as —

QUESTIONS Such as? 1 mean Peyton against 

Rcwe was two successive sentences* both by Virginia 

courts* and at the time It was challenged Virginia had 

custody •

MR. EIKENBERRYS Weil* I would suggest the 

Carafas case* the Jones and the Hensley cases all 

suggest that the Kind of detainer restraint based on the 

'78 sentence that has been placed against Mr* CooK would 

be equivalents* Hensley being an individual out on bond 

during appeal* Jones being a person who had been 

paroled* ano then Carafas being a person who had tiled* 

of course* while he was In custody serving a term.

QlESTlONi How long remains on the federal

sentence?

MR. EIKENBERRYS I*» sorry* Your Honor?

QUESTIONS How long remains on the federal

sentence?

MR. EIKENBERRYS I cannot say. He was

7
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sentenced lr '7t ana it was a 25-year term* so his 

actual time — I suppose he’s approaching the time when 

he might be considered for release* but It wocla be to 

the detainer that's been placed by the State cf 

Washlngton.

QUESTIONS has the federal sentence expressly 

enhanced by virtue of the '58 conviction?

MB. EIKENBERRYS We do not Know* Your Honor* 

but the point of the question I think Is extremely 

Important because we are seeing the prospect here that 

we must imagine that that court also was aware that a 

'58 conviction had occurred and would have had it In 

mind* taken it into account as the court settled on the 

25-year term. So they may or may not* but we would have 

tc bet probably was an effect on that sentence imposed 

In '76 by the federal court.

And so the interesting question then would be* 

dees that create the custody that Mr. Cook Is asking for 

In the '58 conviction* and we assert that it does not.

QUESTIONS We I I * he certainly is in custody 

under the federal sentence.

MR. EIKENBERRYS Physical custody* yes* Your

Honor.

QUESTIONS So presumably he can raise whatever 

he wants to with regard to the basis for that sentence.

8
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MR. EIKENBERRYJ He can raise the -- h? is in 

custody for the physical custody that he's in under tne 

federal case. we would suggest that he Is In custody 

for —

QUESTION; Is that part of what his amended 

pleadings new challenge and raise?

MR. EIKENBERRYJ No* Your Honor. I believe 

the amended pleadings? if the Court is referring to the 

letter that was sent in just last week* was Intending to 

move from a challenge to the 1958 conviction to 

expressly name the 1978 sentence. Ano we believe that 

probably that was because he's trying to get around this 

Jurisdictional problem that we're walking up on here.

QUESTION; Well* I thought there was a 

specific notice of amendment of the original petition 

that was filed in the District Court in Washington.

MR. EIKENBERRY) Just last week, Your Honor*

yes •

QUESTION; Not a letter* a notice of an

amendment ?

MR. EIKENBERRYJ I'm sorry* yes. It was 

forwarded to us. We received It in our office. We sent 

a copy to this Court and so that attempt has been made. 

Whether It's effective or not* we would suggest it is 

not. But certainly the basis upon which the Court will

9
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proceed I think is not influenced significantly.

QLESTIONS General Elkenberry* can I ask you 

just a question going to sort of what I understand to be 

your basic position? Supposing this was a capital case 

instead of a man* life and 50 and 20* and all these 

Icng-torm sentences* it was a capital case and one of 

the aggravating circumstances was a conviction back in 

1S58.

And the only claim he wants to make is a 

challenge to that conviction* and he brings it into 

state court and raises that challenge. Would there be 

Jurisdiction to consider that* in your view?

MR. EIKENBERRY; There would be jurisdiction 

to consider the sentence under which he Is in Immediate 

restraint* Tour Honor.

QUESTIONS Well* he's Immediately under on a 

capita] sentence.

MR. EIKENBERRY; Exactly. And then the 

question is what kind of challenge may be brought to 

that previous conviction that was used ano considered In 

Imposing the death penalty. And what we're submitting 

to the Court is that the review given to that earlier 

conviction Is different In scope than what would be 

given to the immediate trial and the immediate 

conviction* because the review would simply look to see

10
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whether or rot the pievious convictions were invallc on 

their face cr whether they had previously been 

determined by another court to have been invalid.

And we're thinking here* for example* of the 

Tucker case* in whfch the trial court had learned of 

three felony convictions of the defendant before him* 

and then when it came time for sentencing the court 

specifically considered those three convictions* and 

only after the sentencing learned that two of them were 

Invalid on their face when the record came before the 

court. And that matter was then before this Court and 

It was sent back for resentencing.

Sc there was a case of the general rule being 

that a sentencing court or a reviewing court will allow 

a sentencing judge to consider a wide range and a very 

Icose sense and flexible standard as to the convictions 

that may be considered. But —

QUESTIONS If I understand you correctly* your 

answer to my question Is yes* that you could look at the 

old conviction.

MR. E IKENBERRY; Yes* Your honor.

QUESTION: And why is this different?

QUESTION: I thought your answer was no.

MR. E1KENBERRY; What I'm saying is —

QUESTION; It wasn't very clear.

11
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MR. EIKENBERRYS What I'm siggest i ng,Your 

Honor» is the court would use a very narrow scope of 

review.

QLEST10NS Well» but that may be a narrow 

scope of review. The question that we've got here is 

the subject matter jurisdiction question» whether there 

is any review at ali. Ano I taKe it your position is 

you just can't look at it» period» if the earlier 

conviction has expired by Its terms.

MR. EIKENBERRYS Yes. We're submitting» Your 

Honor» that Mr. Cook in no way is» in the words of 

section 2254» In no way is he a person in custody 

pursuant to the judgment ordered by our state court in 

1S58.

QIESTIONS Weil» now what if the '78 

conviction were a habitual offender. The Washington 

statute says if the sentencing judge finds in the 

sentencing procedure that you have two adoltional 

felonies» then you can be committed for 2C years where 

under the '78 charge you could only be committed for 5 

years. The sentencing juoge does find that there was an 

acditional felony committed in '58 and so he sentences 

him as a habitual offender.

Is that reviewable if he's in custody under

the '78?

12
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MR. E1KENBERRY. Yes» because there Is a

critical cifference in the Kind of proceeding the 

Court's Just describee* That Is a habitual criminal 

proceeding. The defendant is being found guilty of a 

new status* It's a different crime» if you will» and so 

that's all part of the newest conviction anc sentence» 

and it is rev|ewabIe•

QlESTIONl Ckay. Hell» then what was the 

situation with respect to what the '78 sentencing Judge 

did with respect to the '08 conviction? Did he say in 

so many words that I' it taking this into account» I'm 

giving you a heavier sentence?

MR. EIKENBERRYi No» Your Honor» he did not 

say that» and we cannot» I don't think we can know at 

this point exactly what role» if any role» it had in 

determining that Mr* Cook should be sentenced to two 

life term s.

New I should mention and anticipate the 

argument that you'll hear In a moment because In 

acdltion to the sentence to two life terms Mr* Cook» 

when he comes back to the State of kashingten» will go 

before a parole board» if you will» and his minimum term 

will be set* And we've had more events In the meantime.

QLESTION: The Court of Appeals for the Ninth

Circuit thought that the '7b sentence was enhanced by

13
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the '58» didn't It? Otherwise you wouldn't be here» 1 

don't suppose.

MR. EIKENBERRY* Yes» Your honor» that's

c or re ct •

QUESTION. Ard you say that whatever 

enhancement there was was permissible and if there was 

an enhancement it was permissible and that since the '58 

— and it doesn't make any difference whether the '58 

ccnvlction was valid or not because it's expired and you 

Just can't be In custody under that.

MR. EIKENBERRYJ That's correct» Your Honor.

QUESTIONS Don't let anybody put words in your

mcuth.

MR. EIKENBERRY! Your Honor» we are saying 

he's not in custody on a 1958 conviction» but we may 

review the '78 conviction —

QUESTION! Even If* as CA 9 held» there was 

enhancement by reason of the '58 conviction?

MR. EIKENBERRY: Yes, Your honor, that's 

true. Ano, taking the next step, then, the only review 

that will be given to the 1958 conviction that's been 

considered by the '78 sentence in court Is whether It's 

valid on Its face or whether some other court has 

determined —

QUESTIONS And would you have the same

14
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qua li f i ca tl cn for review in the case that the Chief 

Justice put to you where there’s a habitual offender 

s ta tu te ?

MR. EIKENBERRY! The review would be broaaer* 

Your Honor.

QUESTION! Why?

MR. EIKENBERRY! Because there we're looking 

at the conviction and the basis for It* and just as an 

entire larceny trial would be* conviction would be 

subject to review. It would be the same kind of thing.

QIESTION! So under a habitual offender 

statute a previous offense can be tested on habeas?

MR. EIKENBERRY! Yes, Your Honor.

QIESTION! For invalidity In any respect?

MR. EIKENBERRY! For this reason* Ycur Honor. 

At habitual criminal trial we plead that the defendant 

has just been convicted on whatever the current charge 

Is and then we plead that he's been convicted on* say* 

three other convictions.

QIESTION! Well* then suppose all of those 

convictions are valid on their face. Suppose none of 

then have been set aside by a state court. There is 

still habeas jurisdiction to attack those three 

convictions* in your view?

MR. EIKENBERRY! Yes* Your Honor, because they

15
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are elements of the new conviction that the court has 

just reachec in sentencing.

QUESTION; Well» what's the federal 

violation? I don't know why you concede that. What's 

the federal law Issue?

MR. EIKENBERRY; I'm not uncerstand ing the 

Court's last question.

QUESTION. The hypothetical Is the habitual 

offender statute» previous convictions. The previous 

convictions are valid on their face* they have not been 

set aside by any state court» and the prisoner seeks 

federal habeas to attack those earlier convictions in 

order to moclfy or vacate the habitual offender statute.

I'm asking you what Is the federal violation.

MR. E IKENBERRYi I'g assuming the prisoner 

would be pleading that some constitutional defect had 

occurred in the process» in the trial process» that 

resulted in his habitual criminal conviction.

QUESTION; And if he raises any federal 

constitutional issue at all» he can have habeas to test 

those earlier convictions?

MR. EIKENBERRYX Yes» Your honor» providing 

he's exhausted his remedies In state court.

QUESTION; Yes» assuming that.

MR. EIKENBERRYX Yes.

16
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QUESTION* Well* I'm not so sure why that 

doesn't foreclose your argument here* then.

MR. EIKENBERRY. Ldt «re* If I may* Your Honor* 

go to the sentencing standards that this Court has 

established In three cases because I think that might 

bring us to the question that's been raised hero.

We agree that in ’evlewing a sentence which 

places a person In custody the court should consider 

prior convictions which were a factor in making that 

determination. The cases and common sense tell us that 

proper — those are proper subjects for a sentencing 

court to corsider.

I Indicatec that the Tucker case before sets 

out the general rule* which is that In the absence of 

circumstances such as Jones or Hensley or Tucker then a 

trial Judge* ano I'm quoting from Tucker* "A trial Judge 

generally has wide discretion in determining what 

sentence to impose. Before making that determination* a 

Judge may appropriately conduct an inquiry* broad In 

scope* largely unlimited as to the kind of information 

It may consider or the source from which it may come."

Ard three Justices of this Court* in a 

dissenting cpinion in Schaal versus Martin not long ago* 

relied on that language and phrased It a little 

differently. "The Constitutional limitations upon the

17
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kinds of factors that may be relied on in making such 

decisions are significantly looser than those 

decisionmaking processes that abridge the liberty of 

presumptively innocent persons."

QIESTIONS Mr. Elkenberry* if ycu are 

answering Judge Kennedy's question* go sheac and then I 

have a question for you.

MR. EIKENBERRYS hell* what I'm attempting — 

the reason for reading that quotation was simply to 

indicate the general rule and Indicate that there is -- 

that a sentencing court has a looser set of 

restrictions* If you will* on what factors may be 

considered in arriving at a sentence* but* conversely* 

when this Court Is reviewing that process we must 

recognize that that court had a wide discretion and 

therefore the only thing we would look at at the '58 

conviction* with an expired sentence* Is is It valid on 

Its face.

QUESTIONS General Elkenberry* the Court of 

Appeals sale* on page A3 of the appendix* Its opinion 

that the responoent's conviction was lengthened by two 

and one-half years because of his prior convictions.

Now is that consistent with what you said earlier* that 

we just can't say what happened In 1978?

MR. EIKENBERRYl A couple of important things*

18
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Uur honor* First» the Ninth Circuit misapplied the 

law* It is referring there to a statute that is no 

longer authority and simply didn't apply the law that 

was In effect*

But it doesn't make much difference to us In 

arguing the case to the Court* We can acknowledge» will 

acknowledge that there may — the betting Is that there 

will be an effect from that 1958 conviction.

QLESTIONS And it was specifically taken into 

account In some way by the judge who sentenced in 1978» 

so that the '78 sentence was longer by reason of the '58 

convict ion?

MR, EIKENBERRYS We cannot know that» Your

Honor •

QLESTIONS Well» we are Judging the case that 

way » ar en 't we ?

QLESTIONS We have to take that* We're not 

going to go into Washington law*

MR. EIKENBERRYS We'll accept that. I would 

only like to draw this distinction» Your honor» that 

you'll soon hear references to the sentencing grla that 

will be usee by the parole board» and that will show 

you» that will show the Court that certain points are 

given because of the 1958 conviction*

QLESTIONS Well» General Eikenberry» if I
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understand it correctly» we don't yet know how long this 

defendant will have to serve in the 1978 conviction In 

state court» is that right?

MR. EIKENBERRY; Absolutely correct* Your

Honor .

QUESTION. Because under Washington law a 

board» a state board» will make that determination at 

such time as he finally Is turned over to state 

authorities) is that correct?

MR. E IKENBERRYl That's absolutely correct, 

Your Honor.

QUESTION; And under the new Washington law 

that would be appllec they apply a grid which Includes 

giving factors or points for prior convictions*

Including the '58 conviction) Is that correct?

MR. EIKENBERRY. That Is correct* Your Honor.

QUESTION; And you concede that If the board 

were to apply that grid as it Is designed It would 

lengthen the sentence he otherwise would serve on the 

' 78 ccnvl ct ion?

MR. EIKENBERRY. That, too, Is correct, Your

Honor .

QUESTION; Ckay.

MR. EIKENBERRY; With one acdition, if 1 may, 

and that Is that that will then establish the median

2C

AUDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2C

21

22

23

24

25

from which the board «ray deviate in ary direction they 

wish» accorcing to what they see as mitigating or 

aggravating circumstances completely different from --

CIESTIONJ Right. But If you have a higher 

median free which you deviate» the deviation will — and 

If the deviation is the same» you'll end up higher?

MR. EIKENBERRYs That's correct» Your Honor.

QIEST10N. So we can assume that this is going 

to have an effect on his sentence?

MR. EIKENBERRYJ For the purpose of this 

Court's decision» absolutely» yes» Your Honor.

QUESTION* May 1 then asK you another 

question? Supposing we're five or six years down the 

read and we're at a point at which the parole board 

reviewing nis application for parole woulo say to 

itself» well» he's done everything and he would now get 

out except for one thing» because of that 1S5B 

conviction back» it's now AO years ago or 5C years ago. 

That's the cne thing that's preventing his release.

Ard we Know that's an unconstitutional 

conviction. Why is he not then within the plain 

language of 2254(a) being held in custody In violation 

of the Constitution of the United States?

MR. EIKENBERRYi If» as the Court said» we 

know that he has an unconstitutional conviction» then
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certainly In that narrow scope of review —

QUESTION: And then would a federal court have

Jurisdiction to correct that constitutional error five 

years in the future?

MR. EIKENBERRYS This Court would certainly 

grant relief ana the Court» the District Court would 

cer;ainly grant relief.

QIESTION; Well» what are you arguing here?

MR. EIKENBERRYS What I'm arguing is that we 

don't have habeas corpus custody Jurisdiction that will 

grant the broad kind of relief to 1958 in the same way 

that we do for the '78.

QUESTIONS Are you Just arguing scope of 

review rather than Jurisdiction?

MR. EIKENBERRYS No. We must —

QUESTIONS You're saying we don't know it 

here. Isn't that your point — that here we don't know 

It? You say If we know It's un cons 11 tu 11 cna I » by which 

you mean if it's unconstitutional on its face or if It's 

been set aside by some court» then you can get the 

hab ea s?

MR. EIKENBERRYS Yes» Your honor.

QUESTIONS But if we don't know It» a federal 

court cannot inquire into It?

MR. EIKENBERRYS That Is correct» Ycur Honor.

22

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2C

21

22

23

24

25

And I would submit there's no reason o think that it Is 

an unconstitutional conviction at all, In fact» to the 

contrary.

QLESTION: That's always true. Very rarely do

you acrrlt It. But I'm just trying to get I don't 

understand why the federal court has power in one case 

and does rot have power In the other case. If you have 

to argue abcut the constitutionality» there's no 

jurisdiction. If It's plain on Its face, there Is 

Jtr isolct ion.

MR. EIKENBERRY: Let's put it this way, Your 

Honor. So far as Mr. Cook is concerned and whether 

there's an additional two and a half years, it makes 

little difference. What is important Is that where we 

have a 1958 conviction, the sentence expired, we don't 

think It's appropriate to read the section 2254 to say 

that he Is now in custody pursuant to —

QLESTION. That Isn't the language of the 

statute. It doesn't say in custody pursuant to. It 

says he's Ir custody in violation of the Constitution. 

That's what the language of the statute Is.

MR. EIKENBERRY1 The previous language, Your 

Honors, Is "In custody pursuant to".

QLESTION: Well, he Is in custody pursuant to

the judgment of a state court. That we've gotten over.
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The detainer takes care of that.

MR. EIKENBERRYJ But not for the '56 

conviction» Your Honor.

QUESTIONS No. But he is In custody. He 

satisfied that language if he's in custody pursuant to 

an outstanding conviction. And then the question is 

what questions nay he raise In a habeas corpus* and he 

raises the question that his custody does violate the 

Constitution. It may be because of an olo conviction or 

It may be because of all sorts of other errors.

MR. EIKENBERRYS And the sequence of steps* 

Your Honor* Is that he has been he Is in custody 

pursuant to the 1978 sentence.

QUESTIONS Correct.

MR. EIKENBERRY: Anc any review of the 1958 

conviction* which has an expired sentence* nay only be 

to look to see if it's invalid on Its face.

QUESTIONS If he's In custody In violation of 

the Const ituti on.

QUESTION. But the question Is* why is that? 

And Just to say that he's not in custody doesn't answer 

it. It would seen to me the question -- the answer is 

that in one case it's Invalid on its face and therefore 

It's a feoeral violation to hold him based on a facially 

Invalid conviction.
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MR. EIKENBERRYJ And the point I've been 

attempting to make» Your honor* Is that there are 

different standards of review deoending on whether we're 

challenging a conviction or whether we're challenging a 

senterci. And that's the distinction we've been trying 

to draw.

If 1 reay» I would reserve the balance of my 

t ime for rebut ta I •

QIESTIONJ Very well* General Eikenberry.

Mr. Midgley* we'll hear now from you.

ORAL ARGUMENT OF JOhN B. MICGLEY* ESQ.

CN BEHALF OF THE RESPONDENT

MR. MIDGLEYS Mr. Chief Justice* ano may it 

please the Court.

Mark Edwin Cook's habeas petition is not a 

request to have this Court rule that he Is in custody on 

the 1958 conviction. Mr. Cook is In custody; we know 

that because he Is In prison. He Is In prison based on 

both the federal and state convictions that Mr. 

Eikenberry has olscussed.

QUESTIONS Is that strictly accurate* to say 

that he Is presently in prison by virtue of the state 

sentence as well as the federal sentence?

MR. MIDGLEYS Mr. Chief Justice* 1 believe it 

is correct under a combination of both Peyton versus
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Rowe and Braden versus the Thirtieth Judl:ial District 

cases. Under Peyton* Peyton I think uses the word 

•♦aggregate" of the sentence* that he is In custody on 

the aggregate* so he is certainly in prison on the 

aggregate of them.

And I believe that Braden deals with the 

question of where the petition may be brought on the 

state con vl cti on.

QUESTION! He may be in custody under our 

cases pursuant to the Washington* but I think you said 

he was in prison presently pursuant tc the kashlnyton 

conviction. I thought that just wasn't factually 

c or re ct •

MR. MIDGLEYi Well* he is In — that's right. 

He's in p r I son —

QUESTION! For the federal sentence.

MR. MIDGLEYi On the aggregate. He's now In 

the federal sentence* that's correct* and will serve the 

Washington sentence consecutively. I didn't dean to 

suggest that he was in a Washington prison at this point 

because he's not.

But the Jurisdictional question of where he 

may bring the habeas petition I believe that if you look 

at both Peyton versus Rowe ana Braden he is allowed to 

attack the future sentence* obviously* under Peyton* and
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under Braoer I think that he coulo have brought It in 

California* I believe* uncer Braden.

Bit I think that Braden implies that you can 

also bring it In tha Judicial district where it was 

ottaIned.

If not* then 1 would suggest that the only 

relief In this case would be to vacate the petition and 

simply state that It be refiled In California. We don't 

believe that is necessary under the Braden case* but 

that would be the situation.

New* Mr. Cook is simply claiming that the 1958 

conviction lengthens the amount of time he will have to 

spend In prison on his 1978 state sentence* and this* as 

this Court said In Preiser versus Rodriguez* where 

you're talking about the duration of the actual physical 

confinement that you will have to spend In prison* is 

within the core of federal habeas corpus.

QlESTlONt And then I take it the same woula 

be true If a Judge in sentencing* without reference to 

any specific enhancement provisions in a statute* simply 

said 1 have looked at your record and I take into 

account the fact that you've been convicted two or three 

previous tines and I'm going to take that Into account.

MR. MIDGLEYi That's not this case* because In 

this case state statutes require that a particular
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aiTount of t imt be added to his prison term.

QUESTIONS But under your argument wouldn't 

the same to IIow 1

MR* MIDGLEYS It would probably fellow and* 

frankly* I *hink that's the Tucker case* I think that's 

the case of when a —

QlESTIOh. hell* but in Tucker the conviction 

was Invalid on its face.

MR. MIDGLEYS Welly I believe* Justice 

Kennedy* that In Tucker what had happened is Mr. Tucker 

had gotten another court* a California court* to rule 

his Louisiara and Florida prior convictions 

urconst itut iona I and refused to use them for enhancement 

of a California conviction* and In Tucker there's a 

footnote where the Court said that there is stlil an 

issue regarclng the third conviction.

Sc I don't — and ray recollection of Tucker Is 

not that they were invalid on their face but* rather* 

there had been proceedings in which the validity had 

b ee n d I sc us sed .

QCEST10NS But it's certainly not a holding 

that a feoeial habeas action lies in order to Inquire 

into the validity of any conviction that the court might 

have made reference to in sentencing.

M R c MIDGLEYS It is not a holding of Tucker*
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because Tucker» although Tucker is a 2255 case» Tucker 

dees not hold that. But Tucker and Burgett mane the 

holdings on which all of the circuits» virtually» have 

made the decision that it's a logical — the logical 

implication of Tucker and Burgett that enhancing prior 

convictions may be inquired into in federal habeas 

corpus.

Fcr the last 20 or 25 years» this is what the 

circuits have held. It Is simply a logical implication 

of these cases.

QUESTIONS Nr. Nldgley, your client Is not 

being punished for the 1958 act. You concede that. 1 

mean» we do have a double Jeopardy clause. he's being 

punished for nIs latest crime and not for the '58 crime» 

c c r re ct ?

I mean» the fact that you use that as an 

er.hanceme nt of his sentence Is quite separate from 

whether you are punishing him again for the '58 crime.

NR. NIDGLEY; I wouldn't argue that in an 

double jeopardy sense he's being repunlshed 'or the '58 

crime» but he Is in — he will be in state prison 

pursuant to the '78 Judgment.

QUESTIONS That's r ight.

NR. NIDGLEY5 And the '58 lengthens the term.

QUESTIONS And in deciding how much he should
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be punished for the '78 crime the states take account of 

all sorts of things* not just prior crimes* but maybe 

the degree cf remorse he has shown* which may be 

evidenced by various things* and they are really — how 

dangerous he will be if let out. And those are ail 

probabilities* aren't they?

I mean* you're guessing as to hew dangerous 

it'll be. Now why Isn't it reasonable for the state to 

say when there are outstanding prior convictions it is 

enormously probable that this fellow is going to be very 

much more dangerous. Should we let him out?

That would explain why General Eikenberry can 

say when these prior convictions are invalid on their 

face or have been set aside then they can be reviewed on 

federal habeas because then it is as a matter of due 

process* not reasonable to rely on those probabilities. 

The probability doesn't exist.

But Isn't all sentencing a matter of 

probabilities* and isn't it an overwhelming probability 

that when there's a sentence on the books that hasn't 

been set aside* he hasn't challenged it in habeas* he's 

likely to be a sore dangerous fellow?

MR. MIDGLEY. Justice Scalla* there are a 

number of answers to your question. First of all* your 

question presumes thau Mr. Cook knew that there was
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something tc challenge. Now the only recoro we have in 

this case Is that in 1977» when they trieo to Impose the 

habitual criminal proceedings on him» the state brought 

out these documents which they conceded did not show 

that there had been a competency hearing.

That was the only point we know In this record 

that hr. Cock himself may have had sone Icea that there 

was a probI cm.

QUESTIONS Why does my question assume that he 

knew that he had something to challenge?

MR. MIDGLEYs It assumes that there would have 

been an attack earlier.

QUESTIONS No» it doesn't. All my cuestlon 

assumes Is that In the overwhelming majority of cases 

the fellow who has an outstanding conviction on his 

record is going to be more dangerous than someone who 

doesn't. That's all it assumes» and that Is an 

overwhelming probability» Isn't It?

MR, MIDGLEYs The states — yes. I would not 

concede that it's an overwhelming probability. I think 

the states are constitutionally permitted to use prior 

convictions to add time» but they are not 

constitutionally permitted to use

const i tut ioraI Iy- inva11d prior convictions to add time.

QUESTIONS But of course that Isn't the

31

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

question in this case. The question is whether or not 

it follows from that that any time reference is made to 

a prior conviction that there Is autoirat I ca I I y federal 

habeas review to reopen those convictions based cn an 

alleged I nf Irm I ty •

MR. M1DGLEY 3 Well* that's not the issue in 

this case* because the Issue in this case is that the 

state statutes require that a particular amount of time 

be added under those. It Is not* as Justice Scalia was 

questioning me about* It is not a question of the state 

looking at a nuirber of different factors.

The parole board in this case Is recuired —

QUESTION. But what's the constitutional 

difference between the two?

MR. MIDGLEYS The constitutional difference 

between the two Is two. First of all* that* as this 

Court said in Burgett and Tucker* the state may not 

enhance sentence based on const Itutiona11y-infIrm 

convictions because It renews the constitutional 

violation. And it renews the constitutional violation 

by adding prison time based on invalic 

const i tut ioraI Iy- invaI Id prior convictions.

QUESTION; We're back where we started. Your 

whole premise Is that It's Invalid on Its face.

MR. MIDGLEYS No* that's not my premise.
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QLESTION; That's the whole question.

MR. MIDGLEY; That's not my premise» that It's 

invalid on its face. Washington —

QIESTION) Except that that's what happened In

Tucker.

MR. MIDGLEY. Well» the convictions were not 

invalid on their face In Tucker at the time sentence was 

imposed. The California — In my recollection* the 

California — Tucker is a 2255. he filed the 2255 long 

after senterce and said a court has invalidated the 

prior convictions) now I don't think they're valid. And 

the federal court» the Ninth Circuit» said then they 

can't be considered.

And this Court said the question of his third 

prior conviction is still open.

And Washington law requires that the 

underlying convictions be constitutional. It does not 

require» uncer the Ammons and the Bush cases that we've 

cited In the briefs — and this Is a key point — does 

not require that the state affirmatively prcve the 

constitutional validity In the sentencing proceeding.

But it does presume their constitutionality because ~

QLESTIQNS Weil» we didn't certiorari 11y take 

this case to pass on some peculiarity of Washington law.

MR. MIDGLEY) I understand that. But the
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inportant pcint Is that Washington does presuie the 

constitutionality of tie convictions to support Its 

sentence. /nd it dirncts people to go to their 

collateral remeoles and If then they are oeclsred 

invalid for this use* which is all hr. Cook is claiming 

— he Is not claiming he is in prison on the 1958.

QIESTION: So supposing that we get to the

parole board situation after your client has served his 

federal sentence ana suppose the parole statute simply 

says that the parole board may take into cons ideration * 

among a number of other factors* previous convictions.

Would you say that that would be enough to 

allow him to challenge the '58 conviction?

MU. MIDGLEYi I would — first of all* that 

Isn't the case that's before us.

QUESTIONS But we need to probe a little bit 

to find out what you're getting and what we're getting 

at •

MR. MIDGLEYi I think that Tucker says that 

any c cnsi de rat I on — that Tucker implies* If you will* 

that any consideration of Invalid priors is -- would 

give grounds for collateral relief. But that Is not 

necessary — It is not necessary to go that far to 

decide this case* because In this case mandatory state 

statutes recuire that a certain amount of time be added.
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QIEST10N. So that if the claim as to the '51 

conviction here that his Miranda rights were violated» 

that coulc be litigated in

MR. MIDGLEYS I think that that is -- the 

state has brought this up on a custody question and 7 

think that is a substantive constitutional question 

which is not before the Court because whether a 

particular kind of claim can be brought Is not a custody 

issue} it Is a question of substantive constitutional 

law about whether» for example» an uncounse led 

conviction — I think Tucker and Burgett talk 

specifically about uncounseled convictions* and I think 

that the state essentially Is asking this Court to 

decide in acvance a whole array of substantive 

constitutional questions about which kinds of 

convlct ions •

Are they saying that you can't attack a prior 

where there wasn't a trial» that that couldn't violate 

due process In any circumstance?

QIESTIONS Well» do you say that you can 

attack a prior under these circumstances when there was 

simply a violation of the Miranda rule?

MR. M1DGLEY5 I think that» to address the 

Issue that's before the Court In this case» I think 

there would be custody to make that claim» anc it would
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then be a substantive constitutional question whether a 

Miranda violation» using a conviction which was 

allegedly Invalid under a Miranda violation» is Itself a 

ccnst i tut iorai violation.

QUESTIONS Yes. The parties may be limited to 

the questions presented, but the Justices arer't.

MR. MIDGLEYs I understand that.

QUESTIONS So what's your answer?

MR. MIDGLEYs My answer Is I think that that 

could be determined in habeas proceedings.

QUESTIONS So that would be something that 

could be litigated in a habeas proceeding?

MR. MIDGLEYS Yes» it could be. Yes, that is

my an swer •

QUESTIONS Nell, the Chief Justice read a 

sentence out of the Court of Appeals opinion about two 

and a hal f year s.

MR. MIDGLEYS Yes.

QUESTIONS Is that statement correct? 1 mean, 

the Court of Appeals certainly thought that the '78 

sentence hac been enhanced.

MR, MIDGLEYs Yes, it has been enhanced in the 

sense that there has been a finding by the trial court 

that he was armed with both what's called under 

Washington law a deadly weapon and a firearm. Now the
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effect of those will be to put him within enhancement 

statutes that the parole b iard applies* and the 

enhancement statutes are what we call in the briefs 

mandatory minimum terms. They are like a special parole 

board.

QLESTIONS So that statement is correct by the 

Court of AppeaIs?

MR. MIDGLEYS The statement is correct that it 

is available for use when the board actually sets the 

term.

QLESTIONi Well* it says it was lengthened.

New technically he hasn't — that's never been 

determined. So it Isn't correct* technically.

MR. M1DGLEY; It's not correct that It was 

lengthened* but It is very certain* because of the 

provisions cf state law* that It will be. I think again 

this goes back to Peyton versus Rowe* the state saying 

we don't really know what's going to happen.

Our showing* on pages four to nine cf our 

brief* Is we do know that the '58 conviction is going to 

have a specific lengthening effect.

Q CES T ION t we I < * I think General Eikenberry 

conceded that It will have some effect ultimately 

today. Do you think that* even If you're right that 

this challenge can be made* that some principle of
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laches ought to Kick in at some point so we dcn't get 

back in all these cases to impossible situations to try 

t c de te rm i n e ?

MR, MIDGLEYi Justice O’Connor» there Is —

QUESTION* This was 27 years ago» for goodness

sakes •

MR, MIDGLEYi Yes» and there are proof 

problems in there» but there are proof problems on both 

sides. And I think that Rule 9(a) of the rules 

governing section 2254 cases certainly is an issue that 

may be available. It's not before the Court in this 

case,

QUESTIONI So laches might properly» in some 

cases» be raised by the state and say» look» we've been 

harmed by this. Me can't make this proof now.

MR, MIDGLEYi Yes» I think that's correct.

And the state did raise It below but it hasn't been 

determined and it's not before this Court, But It's 

certainly an available issue in some cases. But it must 

meet all the other criteria» which the lower courts have 

uph e I o,

QUESTION! Because at least this defendant 

presumably could have made this very claim long before 

now» when the '58 conviction was still alive and kicking,

MR, MIDGLEYi Meli» I would suggest that on
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this record we don't Know that ana that that's one thing 

that the district court needs tc inquire into» is he had 

been incarcerated In mental hospitals. We con't Know 

what his circumstances were before.

We Knew that he knew in 1S77» because the 

state tried to impose the habitual criminal enhancement 

on him» and at that point he did Know that there was a 

defect. But on this record the Court doesn't know when 

he did know .

QlESTIONt I really don't see how that fits 

with your theory of laches. It seens to me that if his 

sentence is being enhanced unconstitutionally we can 

really say well» we're sorry. It Isn't a past harm that 

we're saying» well» it's too late for us to give you any 

recompense for this past harm» which Is what usually is 

the situation In laches.

Ycu know* you can't recover any more for that 

past harm. This is a present harm. You're telling us 

your client's In Jail and» on the one hand» ycu say yes» 

I need immeclate relief» and on the other hand say well» 

there can be laches. This is not the ordinary laches 

case.

MR. MIDGLEY; Well» I didn't mean to say that 

laches would necessarily Keep the challenge out In every 

case. There are some federal circuit court cases which

3 S
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suggest In this c i rcunstance tlat the laches period 

would run when the state imposes the rew sentence.

QUESTIONS If your tieory Is correct» I don't 

see how laches applies in any case. He Is being 

currently harraec by the state and he clalirs that's 

unconstitutional. 1 don't see how you say it's all past 

harm and it's new too late to complain about it. It's 

current hare.

MR. MIDGLEYS Meli» to say that it's laches Is 

perhaps not the right use of the term. I think Rule 

9(a)» which Is based partly on laches» may be applicable 

In some cases» and that's ail I was conceoing or 

saying. I con't think that ycu can» particularly on 

this record» I con't think that you can say that the 

27-year delay Is automatically attributable to my 

client» and I'm not saying that you could start the 

clock right at the beginning.

It would depend on the circumstances and it 

would depenc on the circumstances based on when the 

present harm began.

QUESTIONS Mr. Mldgley» let me ask you this.

It seems to me that we sentence all the time on the 

basis of prebab i I It Ies. It Is the case» is it not» that 

If your client had not been convicted for these prior 

criminal acts but there was just some evidence on which

AC
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he has arrested and then released that that could be 

Introduced in sentencing and a sentencing judge or jury 

could consider evidence of prior criminal acts as to 

which there had not been convictions in sentencing. 

Right?

MR. MIDGLEY; A Judge In sentencing — 

QUESTIONS And that would have been okay ana 

had the enhancement been based on that you could keep 

him in jail. But you're telling us that since he was 

convicted ycu can't keep him in jail unless ycu go back 

and prove the validity of that conviction. That seems 

to me a very strange» very strange system.

If he hasn't been convicted» you can keep him» 

but If he has been you can't.

MR. MIDGLEY: Well» the problem Is that the 

parole board is not now free to add that tine on that 

grid based cn mere arrest. There must be the fact of 

conviction» and under Washington law the conviction must 

have been constitutionally obtained for that —

QUESTION; Well» I'm not concerned about 

Washington. I'm concerned about any sentencing judge.

Is It not the law that a sentencing judge could» on the 

basis of unconvicted» evidence of crimes for which the 

defendant has not yet been convicted but evidence of 

them* could give nlm a longer sentence» which which the
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parile boare would then have to make its adjustments?

I think the answer is yes. But you're telling 

us that if he does it on the basis of a conviction then 

you have to prove the conviction was valla.

MR. MIDGLEYs The answer Is yes* that the 

judge could consider that In sentencing* out it has no 

effect on the parole board because the judge has only 

set that maximum sentence. The actual duration of 

confinement* which is the words that's used In Preiser 

versus Rodriguez* as being at the core of habeas corpus* 

duration of confinement is set by the bonrd* and the 

beard has to look at that conviction in order to set 

that time.

QLESTIONS But don't you start with the 

sentence that's been imposed?

MR. MIDGLEYJ No* you do not.

QLESTIONS You don't start with the sentence

Imposed?

MR. MIDGLEYs The board can't go over the 

nuximum on this grid* but the board new must start with 

the two-factor grid -- the seriousness of the crime and 

prior record. So the maximum sentence has no Impact of 

constrain ing the board in that sense.

What does have the impact of constraining the 

board Is the mandatory state statute which says if he
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has the 1956 conviction you must gl.'e him mere time In 

prison»

QIESTION: kelly 1 think that shows that the

discrepancy does not exist under this state sentencing 

scheme» but still as a theoretical matter It seems to me 

you are proposing something that looks very strange In 

another context*

Washington could have put or Its grid evidence 

of prior crimes for which the defendant has net been 

convicted* It simply has not happened to do so» but it 

could have cone thaty and that would have beer 

const itut ioral tnoer our cases* Right? And you 

wouldn't have to prove those crimes» you just have to 

say considerable evidence of crimes*

MR. MIDGLEY* I think there Is certainly a 

question about how they come to that evidence* There's 

a due process question about how that's presented.

QIESTION: Sure.

MR* MIDGLEYi And about what the quality of 

that evidence Is* And that's part of what this Court 

has said and all the circuits In playing out the 

implications of this Court's decislony this Is not 

something I'm proposing* This is something the circuits 

have been doing for many yearsy and this is not 

something we're proposing as a great expansion of habeas

A3
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corpus jurisdiction because it's been being done*

But the question is the reliability» the 

constitutional reliability of that information» and this 

court has said that those prior convictions which are 

unconstitutional are not» at least as to counsel — and» 

we would suggest* as to the Kind of defect we have in 

this case where the defenaant claims he was Incompetent 

at the time of the trial — is a fundamental defect 

which casts doubt on the reliability of the conviction* 

Ard that's unreliable information* That goes 

all the way bach to Townsend versus Burke* Ycu can't 

sentence on the basis of a due process violation* You 

sentence on the basis of material» untrue information* 

And this Court* as recently as Johnson versus 

Mississippi» talked again about not having that sort of 

unreliable information in sentencing.

And that's what these cases are based on* and 

that's the basis of the constitutional violation that 

we're claiming* And the state again is going back and 

trying to get this Court to determine those substantive 

questions» and that is not* we submit* the cuestlon 

before this Court*

He is in custody* he's claiming that his 

custody was lengthened by an unconstitutional prior 

conviction* and habeas corpus —
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QlESTIONi Are you saying that it's open to 

the statei then, on remano to argue that habeas doesn't 

lie to cure — to Inquire Into this particular defect?

MP. MIDGLEYs I think that that's a question, 

a legitimate question, in any habeas corpus cases* 

Whether this sort of oefect is at Issue Is a 

const itut loral violation or —

QUESTIONS Well, there's a constitutional 

requirement for a competency hearing, Isn't there?

M P • MIDGLEYs Yes, there is. In this case I 

don't think it's open to them because the defect is so 

fundamental* I'll give you an example of a case that 

would raise an issue, and that is a Stone versus Powell 

quest Ion*

It seems to me that a Fourth Amendment claim 

you run Into problems with Stone versus Powell* As to 

competency, you don't have those problems; therefore, I 

think the constitutional issue is open to him.

But I really — that's a substantive 

constitutional question or another question of habeas 

corpus* It's not a custody question*

QLESTIONI And you say that for years the 

circuits have been, and the district courts have been 

holding habeas hearings on these kinds of questions?

MR. MIDGLEYl They have, and we've cited cases

4b
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in our brief ano both of the amicus briefs have cited 

circuit cases from as far back* I believe* as the '60s* 

following* but at least from the early *7Cs following 

this Court's lead In Burgett and Tucker* ano looking at 

priors which do make these kinds of enhancements.

QUESTION; Cf course* both Burgett and Tucker 

were uncounseleo.

MR. MIDGLEYS Yes* that's correct.

QLESTION. This Court has never gore beyond

that.

MR. MIDGLEYS This Court has not sore beyona 

that. This Court did say In Burgett that prior 

urconst it ut iona I convictions should not be used to 

enhance sentence* but they were dealing with* the Court 

was certainly dealing with uncounseled convictions. And 

the circuits have ail applied It* certainly* to that* to 

that issue.

But that's correct. Burgett ano Tucker did 

not go beyord the Issue of counsel.

Finally» I'd like to add thac there Is a 

counsel Issue In this case* and that is simply that of 

course if a person's incompetent he doesn't have the 

ability to assist counsel. Obviously there are also 

issues of presence* and we're saying essentially that 

this Is such a fundamental defect that there's no
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question that he should be able to raise this in his 

federal habeas petition.

Sc for all the reasons that we've stated* we 

ask that the Ninth Circuit be affirmed because hr. Cook 

is in custocy* because he challenges the length, the 

duration of his Imprisonment as unconstitutional* and 

that is what section 2254 and 2241 require.

Thank you.

QUESTION* Thank you* hr. hidgley.

Mr. Eikenberry, General Eikenberry, do you 

have rebuttal?

REBUTTAL ARGUMENT GF KENNETH 0. EIKENBERRY, ESQ.

ON BEHALF OF PETITIONER

MR. EIKENBERRY* Yes. hay it please the Court*

Two points. The first point is that the 1958 

conviction is valid. It has been found to be valid in 

Washington courts* ano I suppose if we had to prealct we 

might wel I sake It on the competency Issue even today* 

if it were hearc out.

That is* the defense lawyer for hr. Cook made 

the motion to the court to have doctors appointed. The 

defense lawyer presented the order to have hr. Cook 

transported to the hospital. The record shows the 

doctors were paid and then hr. Cook went to trial with 

that same lawyer. So if there's a question for Mr. Cook
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to raise that were legitimate It woulc perhaps be as to 

competence cf his counsel.

Biit we think that's all really beside the 

point because the conviction has been found valid on its 

face.

The point that we'd * ike to make is this is 

being brought 27 years after the convlctionf seven years 

after the expiration of the sentence. Me think this 

process would — does undercut finality and the 

credibility of the system. We would encourage the Court 

to send the matter back with the clear expression that 

any challenge that may be brought Is through the 1978 

sentence rather than as directly against the '58 

conviction.

That concludes my presentation.

CHEF JUSTICE REHNGtlSTl Thank you* General 

Eikenberry. The case Is submitted.
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