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10JU2 a.m.

CHIEF JUSTICE REHNQUIST» We'll hear argument
first this morning In No. 88-293» Community for Creative
Non-Violence» et al.» versus James Earl keia. Mr.
Garrett.

ORAL ARGUMENT OF ROBERT ALAN GARRETT
ON BEHALF OF PETITIONERS

MR. GARRETT,; Mr. Chief Justice» ana may it
please the Court:

This case» your Honors» involves a aispute over
who has the rights» unaer the 1976 Copyright Act» to
authorize reproductions of a statue entitled "Third
World America."

The Community for Creative Non-violence» which
is a homeless activist organization tocatea here in
Washington» originally had Third World America proauced
in order to serve as a symbol of the cause that they
espouse and to help raise national consciousness about
the piight of the homeless here in America.

Consistent with that purpose» we would Ilike to
be able to disseminate as widely as possible throughout
the United States reproductions of Third World America
in the forir of Christmas caras» posters» and other
media» and tnen to apply whatever revenues are generated

3
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by those reproductions to help fund the work that we do
alth the hone less.

Mr. Reid» however» says that we cannot do so
without negotiating his permission. Mr. Reid claims
that he and he alone has the right to authorize
reproductions of Third World America and to profit —
and to derive any of the profits that are associated
with those reproductions.

New» there's no written agreement in this case
between Reid and CCNV. We basically had a handshake
agreement. CCNV» which depends upon volunteers to
perform ai | of its services» asked Mr. Reid to donate
his services to sculpt figures in Third World America.
Mr. Reid agreed to do so» saying that he too was
concerned about the homeless. And beiieving that all
parties here were pursuing a common objective» we then
proceeded to pay Mr. Reio 515000 to cover his expenses»
such as the rent on his studio» the various util ities»
bills» the cost of his assistants» and tne materials.

After the project was completed* after we had
paid Mr. Reid the 515*000» and after we had given him
the experience that we had of years of dealing with the
homeless and our creative direction in sculpting the
statue» Mr. Reid told us for the first time that his

concerns for the homeless did not e/tend so tar as to
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re |l i naul sh ing his claim to what he consioers to he the
very valuable reproduction rights in Third World America.

Believing that this was incons stent with the
spirit of the arrangement that we had worked out witn
Mr. Reid to begin with, and believing that any revenues
that should be derived from Thira World America should
go to the benefit of the homeless anc not to the benefit
of any single individual, we filed this Ilitigation.

The Issue before the Court —

QUESTION: Excuse me. It goes to some
individual, either to Mr. Reid or to your organization.
If your organization chooses to give it to the homeless,
that's certainly your organization's business. You
aon't assume — you don't assert you're bound to give it

to the homeless.

MR. GARRETT; We will —

QUESTION: You just assert you're entitled to

i
MR. GARRETT; We will in fact use it —
QUESTION: So It really isn't trie homeless
against Mr. Reid. It's you against Mr. keid, as |

understand the case.

MR. GARRETT; We will In fact use the revenues
that are derived from this, your Honor, to benefit the
homeless, to help fund the various programs that —

5
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QUESTION. Well» that's nice» but you don't

have to.

MR. GARRETT; That is correct» your Honor.

QUESTION; Ana Mr. Reid could come in and say
the same thing. It wouldn't make any difference to the
ca se.

MR. GARRETT; Our only purpose» your Honor» is
to serve the homeless. The only programs that we run

are for the homeless. There is no other place that we
will use the ——

QUESTION; But that has nothing to ao with this
case. Your legal position would be unchanged if you
were going to use the money to — whatever -- for any
other purpose» right?

MR. GARRETT; That is correct» your Honor.

QUESTION; Okay.

MR. GARRETT; The Ilegal issue before the Court
is whether during that seven-week period that Mr. Reid
worked fui I-tl me on the Third World America project he
ana CCNV had an employment relationship within the
meaning of the work-for-nlre provisions of the 1*76
Copyrlght Act.

Ir resolving this issue» the Court will
effectively estaolish guidelines for determining the
circumstances under which one who hires an artist to

b
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produce a work will be tne copyright owner of that work
absent a written agreeme it to the contrary.

QUESTION. Mr. Garrett? | take it the principle
to be established? though? has far-reaching consequences
and would affect software programs comm issioneu oy a
company or employer.

MR. GARRETTS That is correct? justice Li'Connor.

QUESTION; And written work and research that’s
ordered to be produced by someone.

MR. GARRETT; Yes? your Honor. | think from
various amici briefs that have been flieu in tnis case
it is clear that the Issue to be decided here has
ramifications well beyond our organization and extends
generally throughout the entire copyright community.

After our two-day bench trial”? the district
court found that we had the right to artistic control of
the production of Third world America. In applying what
has been referred to as the historic control standard
that had originally been developed by the courts under
the 1909 Copyright Act the district court held that
there was a work-for-h ire employment relationship
between CCNV and Reid anu? thus? Third World America is
a work-for-hire.

Now? before the district court? the choice of
the standard to be applied under the 197b Act was

7

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



10

1"

20

21

22

23

24

25

essentially non-controversia l. both Mr. Reid anu CCNV
agreed that that was the standard by which one
determines an employment relationship not only under the
1909 Act but under the 1976 Act which» of course™ we
were proceeding under.

The case was therefore tried on tne basis tnat
there really was no dispute between the parties as to
the legal standard. The district court* as | said*
applying that standard held that this is a
woril<-for-h ire* Ano no one disputes in tnis case — and*
indeed* the D.C. Circuit did not dispute -- that if one
applies that historic control standard* that this is a
work-for-h Ire employment relationship.

Now* rather* the dispute that has come Detore
this Court turns on whether that standard* the historic
standard* is the correct standard under the 1976
Copyright Act. We agree with the position of the
Second* the Seventh and Fourth Circuits™ as well as
Professor Nimmer* that the historic standard Is indeed
the correct standard and the district court acted
properly in applying it in this case here.

Reid and his various amici* however* have
suggested that Congress abanoon the historic test of tne
1976 Act and they have provided to this Court a variety
of different Dossibi lities of tests that tne Court could

d
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adopt in place of the olo historic test.

One Interesting fact from our perspective is
that neither Mr. Reid nor» with one exception» any of
his amici, actually urged that this Court adopt the
standa d on which they won before the D.C. Circuit»
which was essentially an agency law standard.

Now, we believe that the reason that so much
distance has been placed between the court of appeals
agency law standard and the historic standard is that
there really Is not much difference between the two.
Both turn on the right-to-control-

Now, while there may be some differences that
are unexplained by the court of appeals below ana by the
FIftn Circuit which also adopted that test, again, they
basically are going to be looking at tne same totality
of circumstances to determine whether the hiring party
here has the r ignt-to-contro l.

QUESTION; Well, Mr. Garrett, | take it the
Register of Copyrights supports your — the Respondent's
view here.

MR. GARRETT, Tnat is correct. Justice u'Connor.

QUESTION; And presumably tnere would be some
deference owing, perhaps, to tne Register's
understanding of the copyright law?

MR. GARRETT; Your honor, as we have pointeu

S
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out in our brief» for a period of almost ten years
following the passage of the 1976 Copyright Act the
Copyright Office agreed with our position» that it is a
right-to-control standard that determines whether there
is an employment relationship under the meaning of not
only the 1909 Act but the 1976 Copyright Act. Tney took
that position consistently in communications with
Congress and In various publications that they maae to
the publ ic.

And had the Copyright Office maintained that
position consistently» | would agree with you» your
Honor» that he should be entitled to some deference.
But they haven't done that.

A couple of weeks ago» in the context of filing
amicus brief In this case» the Copyright Office
announced for the first time that it was switching from
the historic standarc to what they call a formal
salaried employee approach.

QUESTION; Mr. Garrett» can you tell me your
proposed standard. You say it's right-to-control» but
the Respondent's really assert that what you're «applying
is a de facto control. Is your test whether control
could be asserted or could have been assertec» or
whether it In fact was asserted?

MR. GARRETT; Justice Scalia» our position is

10
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the historic test» and the historic test is a

right-to-control test. As we point out on page 19 of
our brief» It Is a right-to-control test. But the fact
of the matter is that in a | itigation context that we

have here ana in most of the cases that ar ise in the
wo rk-for-h ire. doctrine it's going to be very difficult
to establish that right without showing actual
supervision and control. Actual control.

And» in fact» that is what happened in this
case. Much of the testimony that was nearo by the
district court over the two-aay bancn trial focused on
actual control in order to establish tnat
right-to-control. But It is r jght-to-contro I.

QUESTIONS May 1 ask you another question? You
say there is not much difference between your
right-to-control standard and the common law employee
standard. You say they're pretty much the same.

MR. GARRETT; Yes» your Honor» in trie sense
that they both turn on concepts of rignt-to-control-

QUESTION; But | — you see» | understand what

you mean by r Ight-to-controlh» the right-to-control tne

product. Whether the statute should have these
characteristics and what not. And | don't think that's
at all what the common law agent — raaster/ser vant law

means by right-to-control.

11
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That is to say» even — even if -- even if you
have no right to — even if you have tne
right-to-control the product» the individual may still
be an Independent contractor. You can tel | the
independent contractor» "I want the wail with eight
angles»"” then you may change your mind and say» "No» |
want it with nine angles.” And he has to oo your
bidding. But he could still be an independent
contractor .

What is needed is the right-to-control his
physical activity. To tell him» "1 want you to put the
bricks in this way,” "Knock off at 12.00» cone back at
2.00»" and so forth. And you're not asserting anything
like that. You're just asserting the right-to-controf
the nature of the work. That's quite different from the
master/ser vant law — common Ilaw» as | understand it.

MR. GARRETT; Justice Scalia» | believe you are
correct. And that is the difference» as one — as we
woul d see it.

They both turn on the right-to-control. They
both talk about looking at the totality of the
circumstances to determine whe .her some Kind of control
is present. Ours is control of the artistic production
here. It is the test» as Professor hhnmer notes in his
treatise» that is a variant of the agency law standard.

12
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It Is one that has been adopted™ really™ to serve the
purposes and policies underlying the Copyright Act* as
opoosed to serving the purposes and policies underlying
tort law or agency law.

QUESTION; One would think when he uses the
word "employee" in a statute tnat it would connote that
brand new thing which is nothing like — which is
nothing like what it means at common law.

MR. GARRETT,; The position that we tane* your
Honor* is that this is not a brand new thing that is
being connoted here* that this is a test ot employment
that had been developed under the 1909 Copyright Act and
applied for a number of years by the courts. And that
when Congress chose to use the word "employee" in
Section 101 of the 1976 Act* it was basically carrying
forward the same test of employment that had existed
prior to the Act.

The Dosition taken by the Copyright Office ana
Mr. Reid* however* is that it wasn't®™ even adopting your
common law agency stance®* but rather some type of formal
salaried employee approach.

QUESTION; Do you see the Copyright Office as
takina a third approach as between the court of appeals
here and the Fifth Circuit on the one hand and then
still the courts of appeals that you rely on?

13
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MR. GARRETT; Yes* your Honor. It’s a thira
aoproach , It’s ai approach that is styled as a formal
salaried employer approach. In fact* the approach tnat
the Copyright Cifylce takes is somewhat different from
the approach that Mr. Reid takes and somewhat aifferent
from the approach that was taken by the Ninth Circuit in
the recent Dumar decision™ and It's somewhat different
from the approaches taken by various of the amici in
this case.

They are al | united under the rubric of a
formal salaried employee approach* but each has his own
slightly different version of what is a formal salaried
employee. And in our view* none of those versions was a
version that was adopted by Congress when it adopted tne
1976 Act. Our view is that Congress carrlec over into
the 1976 Act the historic standard.

QUESTION; Mel | * most of the scholarly writers
on the subject* as pointed out by the court of appeals’
opinion that we're reviewing here* supported the view™*
and do support 1 he view* that works made for hire within
the meaning of the statutory definition are Ilimited io
salaried or Ilk? employees and do not include
inaependent contractors even if their work is closely
supervised or controlled.

MR. GARRETT. Well* your Honor* unfortunately

14
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the court of appeals does not point out» nor does Mr,
Reid or any of his amici» that Professor Nimmer taKes a
quite different view,

QUESTION; Well, he stands almost alone in the
scholarly writing in taking that view, I — I —

MR, GARRETT; I would respectfully disagree»
your Honor. We have cited in our reply orief, on the
final two pages or so» a number of other commentators
who also take the same position that we ao in this case,

QUESTIONS Of course» Nimmer is a respected —
‘ong-respected voice in the copyright field, isn't he?

MR, GARRETT; He certainly is, your Honor, and
this court has on other occasions certainly looked to
nils treatise to help understand the copyright laws.

The basic concern In this case, as in any case
with statutory Interpretation, Is, of course, starting
with the language of the Act. I think tne position of
Mr, Reid and the Copyright Office anu the other amici in
this case, Is that Congress in fact changed the law in
the 1976 Act because it adopted a definition of the teim
"work-for-hir e" tor the first time. There was no such
definition in the 1909 Act.

The 1909 Act, however, said in the case of a
work —for-h ire, the employer is considereu to be tne
copyright owner of the work. That was Section 2o« in

15
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Section «'01 of the 1976 Act Congress said in the case of
a work made for hire» it is the employer or other person
for whom the work has been prepared who is the copyright

owner.

And | think it’s that simple comparison of
language that suggests what Congress was doing in the

1976 Act was adding an entirely different category™ a

new category®* the definition of work made for hire. Not
those that are prepared by employers — or* by employees
acting within the scope of employment. but* rather™

those that are being prepared for someore otner than tne
employer. What they were referring to tnere was, of
course™ what eventually became subdivision Z of Section
101 dealing with commission works.

The essence of the argument on the other siue
is that Congress, by dealing with this category of
commissioned works in Section 101" had effectively
abrogated the old historic right-to-control stanaard.
And we submit that that's not the case.

There is a great deal of controversy over wnat
kinds of works ought to be considered commissioned works
and treated as works for hire. But throughout that
controversy there was no suggestion — and tnere is no
suggestion anywhere in either the Act itself™ in the
reports accompanying tne Act* in the Congressional

16
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debates» the hearings» the Register of Copyright Office
report —— that suggests that the old his'.oric stanaard
is being abandoned and replaced oy something cal lea
"formal salaried employee" simply because Congress was
choosing to deal with commissioned woriis.

Congress did make a change in the 1976 Act. It
dealt with commissioned works and established law» or
clarified the Ilaw» and cnanged the Ilaw In some respects™
that had developed under the 1909 Act with respect to
commissioned works. But it did not change the law tnat
had developed under this right-to-control test.

QUESTION: Why didn't they just say
right-to-control? I mean» if what you say is true» i
find it extraordinary that they should choose to
describe this — what you call this old law by the
phrase "a work prepared Dy an employee within the scope
of his or her employment.” That's just a very strange
way to say that.

MR. GARRETT/ Weil, | —

QUESTION: They could have said
right-to-control — they could have said.

MR. GARRETT: They could have said formal
salaried employee. They could —

QUESTION: | agree.

MR. GARRETT; — have said continuous salaried

17
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QUESTIONS | agree with you that too. I'm with
you on that one.

MR. GARRETT; But they didn't. Our view is»
your Honor» that having said "employee»" they meant
exactly what It meant in the law as it existed up
through 1976» and that Is the right-to-control test.

QUESTIONS That's not what it meant in the
law. I mean» what it meant in the law was -- was
master/s ervant .

MR. GARRETTS You're correct» as a general
matter» your Honor. But I'm talking about what, it meant
in tne copyright law. We're dealing here with a special
— a term that has had its own meaning developed in the
copyright Ilaw» which is a wvariant of the meaning that it
has developed over the years and the agency Ilaw.

And | say they Doth derive from the notion of
right — r ight-to-control here.

QUESTIONS Of course» to the extent tnat one
who pays for the work really is concernea about
protecting his or her artistic contribution» | suppose
that under the statutory scheme that person who hires
can simply contract. I know hinosignt is always
oifficult to deal with» but in this — In this situation
you had the perfect right to contract wi th the sculptor

18
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to say that, the copyright would be exclusively yours.

MR. GARRETT; You're absolutely correct.

QUESTION; And that's a very simple statutory
sc he me .

MR, GARRETT; You're absolutely correct» your
Honor. This problem can be aealt with by contract by
the parties. As | sale at the outset of my argument,
what you're dealing with here, the situation Is in which
the parties have not dealt with it by contract. We are
establishing, and the Court is establishing — and tne
Court is disserting, more precisely, the guidelines that
Congress established In the 197b Act.

And, given the number of amici who participated
in this case, this is obviously not a problem that is —
that Is where there is no contract. It's not obviously
a problem that's simply limited to our particular
factual situation where we have a voluntary society
dealing with an artist who presumably knew what contract
or cooyr ight law means and who never took the time to
either tel | us that he was reserving for himself the
copyright or what he Intendea to do with the work
afterwarGsS.

But you are right. It can be dealt with by a
contract here.

One of the problems that is noted by Mr. Keio

19
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ana the Copyright Office Is that this is a
rlght-to-control test. It is a test that is going to
result In artists» freelance» artists always giving up
their rights. It is an easy test to satisfy.

And that is not our case. 1 think one has to
distinguish» as the courts have di stinguisneo» between
the right-to-control and supervision and direction» and
the right to simply approve or reject a work.

The r ight-to-control test is not a difficult —
or» is a difficult test to meet in the facts of the
case. They were met here» as the district court found»
at the —

QUESTION; Are you saying the r ig ht-to-controf
test as traditionally applied in mas ter/servant law»
workmen's compensation» that sort of thing» to define a
distinction between an employee and an independent
contract or ?

MR. GARRETT; No» your Honor. I am saying that
it's the r ight-to-controi test» the right-to-con tro! the
artistic Droduction» as Justice Scalia noted at the
outset» which as Professor Nimmer notes» is a variation
of the —

QUESTION; well» then you have a very difficult
time with the word "employee"” in Subsection *» it seems
to me.

cO
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Mk. GARRETT; Well» our position» your honor»
is that the term "employee" had been construed under the
1909 Copyright Act to encompass this right-1o-control
test» a right to artistic control» a right to supervise
the manne* In which the work is performed. That Is the
test that the district court applied in this case» and
found thal it was satisfied.

QUESTION; Mr. Garrett» | do think that — for
me» at least — it's important to your case that the
word "employee" was used in the pre-76 old law» as you
call It in tnat sense. And I'm not sure that's true.

One of your major authorities for what the old
law was» Is Varmer» his 1958 study. And the part of
that study that you choose to ital icize because you
think It's so crucial is the following sentence.
"Underlying this»" — it's on page 21 of your or tel.

MR. GARRETT; Yes, sir.

QUESTION; "Underlying this distinction
between»" that is» between employer/empl oyee and
commissioned products» "is the premise that an employer
generally gives more direction and exercises more
control over the work of his employee than does a
commissioner with respect to the work of an independent
contractor .”

I read that to say that the reason the

21

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



16

17

18

19

20

21

22

23

24

25

copyright law has drawn the Iline at the old
master/servant line is tnat generally speaking tlu
master exercises more control. But the criterior is
master/servant. The reason we've selected that
criterion is because he generally exercises more control
over the artistic product.

But that's not the test. That's how | would
read Varmer anyway.

MR. GARRETT; I think Varmer recognizes that
there are situations in which that control is not going
to be exercised, and that's why he uses the term
"generally."” It Is. as we said earlier, a
ri ght-to-control test.

What has been done here is simply to adopt the
standard under the old Ilaw that had some meaning for
copyright law. what we're talking about in a copyright
law is encouraging creative activity — encouraging
creativity, the type of creativity that we think CCNv
has supplied In this Darticular case.

The test that the courts had appl ieo was one of
right-to-control that artistic production.

QUESTION; I think the court of appeal»»
though, agreed with you that prior to 1976 the
right-to-control test had predominated?

MR. GARRETT; Yes» your Honor. The view of the
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court of appeals» however» was that that test hao been
changed in the 1976 Act.

QUESTION: By the Act? MR. uARRETT; by the
Act. By the fact that Congress in Section 101
subdivision (2) dealt with commissioned works. Uur view
is that that's all Congress dealt with In Section
101(2)» is with commissioned works. It was not
intending to abrogate a standard that hau already
existed in the law here.

QUESTION; And that standard™ under the prior
Act® was an interpretation of employee or employer?
Whic h?

MR. GARRETT; The only word used in the 1909
Copyright Act was "employer»" your Honor.

QUESTION,; Employer.

MR. GARRETT; The courts™ however® had taught
generally in terms of right — in terms of the
employment relationship» as Professor Nimmer notes in
his 1963-1975 versions of the Treatise on Copyright Law.

Much of what has been discussed by the
Copyright Office and Mr. Reid goes to the concern of
predictability and really policy arguments that have
been raised nere. The notion that the control test is
one that is unpred ictabl'e ano» therefore» should not be
adopted.

]

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



16

17

18

19

20

21

22

23

24

25

Our view? of course, is that the test is no
more or less predictable than it wns prior to the 1976
Act. It"s no more or less predictable tnan the agency
law control standards. And, Indeed, wnen one looks at
the Ninth Circuit case, the Dumas case which lists a
whole series of factors that one looks at in order to
determine even formal salaried employment relationship,
our test, the historic test, Is no more or less
predictaole than that either.

Questions of predictability are questions tnat
ought to be addressed, If at all, to Congress.
Congress, of course, has been presented with the formal
salaried employee argument by various amici
participating in this case ever since the year 1982.
Our position is that's the first year in which tnat
particular test has ever been surfaced before Congress.

I¥f they feel that this is a better test, it's
Congress that should be the one to aoopt it. Now, tney
didn't do so In the 1976 Act.

With your Honor's permission, | would | ike to
reserve the remainder of my time for rebuttal, please.

CHIEF JUSTICE REHNQUI ST, Very well, hr.
Garrett.

I neglected to say at the opening o( this
session that Justice Brennan Is unavoidaoly absent due
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to a death in the family* He will participate in
today's cases on the basis of the transcripts ana the
tapes.

Mr. Kaufman.

ORAL ARGUMENT OF JOSHUA KAUFMAN
ON BEHALF OF RESPONDENT

MR. KAUFMAN; Mr. Chief Justice, and may it
plea se the Court.

In the fall of 1985 Mitch Snyder called James
Reid. Tney had two conversations on the phone. Mr.
Reid then agreed to create a work of art for CCNV. At
the inception of their relationship James Earl Reia was
an independent contractor and he was going to create a
commission. And that is true uncer any standard or any
test.

Section 2 of the work-for-h ire definition deals
with commissions. It lists nine very specific

categories of works which can be deemed works for hire

when created by independent contractors. Sculpture is
not one of those nine works or categories Ilisted. It
also reauires a writing. There was no writing In this

case. No work-for-h ire situation, relationship, was
created under the language of the Act.

As the Ninth Circuit just found in Uumas, if
one holds himself out as an independent contractor, the
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commissioner is on i otice» and that they must take
certain actions to insure that the Section 2
requirements are fulfilled.

James Earl Reid —

QUESTION". Mr. Kaufman» how do you oistinguish
the test used by the Ninth Circuit in Dumas from that
used by the CACC In the opinion we're reviewing?

MR. KAUFMAN; I think that the Dumas test
provides a greater degree of predictability™ The
salaried formal employee and the agency test are
slightly different. There are certainly areas of
overlap but we look to —

QUESTION; The Ninth Circuit would say unless
you're a salaried employee -- that's It?

MR. KAUFMAN; It looks at Section 1» an
employee within the scope of his or ner employment. And
that's an employee. It looks at the ordinary meaning of
the word» the one that Is understood by most people» and
that's where they stop.

In Section 2 it deals with independent
contractors and commissions. Ana those are very
understood words. A commission —

QUESTION; You think the Ninth Circuit would
not look to the old common law of master/servant?

MR. KAUFMAN; No» | do not. I think only where*
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that would apDly to a salaried employee. but 1 th inn
it's a different criteria ano | think they look at the
most common orolnary use» the most predictable use.

QUESTION. And what standaro do you suggest is
proper ?

MR. KAUFMAN; We believe that tne Dumas test is
the best standard. We believe It provides the greatest
predictability.

QUESTION; So you don't support the standaro
adopted by the CADC?

MR. KAUFMAN; We believe they came to tne
correct conclusion and we think that it is the
second-best test. Compared to the Aldon test it is by
far superior. But we think that the Dumas test» as
recently enunciated just a month ago, does provioe the
best test of the three that are before tne courts by the
various clrcults.

QUESTION; Well» can you give an example of a
case which would come out differently as between the
D.C. and the Ninth Circuits?

MR. KAUFMAN; The situation where you would
have someone who would be an agent but not a salar ieo
emp | oy ee .

QUESTION; What about a piece worker?

MR. KAUFMAN; You would have a — a piece

11
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worker — under the agency which we Ilook at respondeat
superior perhaps a piece worker where they don't have
FICA withholdings and you don't get some of the other
benefits — but they are under the control » the ten
categories of control that are set out |ri the
restatement» you might have a situation — and probably
not regularly but not infrequently — where you would

not have some indicia of formal salaried employees»

workmen's como» like | said» withholding» FICA» and some

of those others» but would satisfy tna various control
tests.

QUESTIONS Mr. Kaufman» | don't really agree

with vou that the common meaning of employee is salaried

employee. I think when you mention employee to the
person in the street the first they think of Is a
salaried employee. Just as if you mention a dog» the
first thing they think of is an animal with four legs
and a tail. But | have a dog that doesn't have a tail
and nobody tnInks it Isn't a dog.

(Lau g hter . )

QUESTION. And | think if you describe — if
ycu describe to somebody on the street a pieceworker»
Justice White just suggested» let's say somebody that
works tor the International Ladies' Garment workers
Union but gets paid instead of per —-- you know» by the
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hour» Dy the number of dresses that he or she
completes, I con't think the person would think that
that person suddenly is no longer an employee*

I think you've snatched this concept of hourly
wages just out of the air. Most employees are | ike that
out | don't — | don't know that that's a common meaning
of employee.

MR. KAUFMAN; Well» |1 don't think that a formal

salaried employee is —the method of payment in the
sense of a salary is merely a weekly — it could be
based on a long-term job. It could be based on piece.

It could be on commissions» commission and salary.

There are many ways that a formal salaried employee

QUESTION. What about the people that your
client hired to help him In — In oo ing this statue?
Suppose he told them, "I Just want you to help me on
this one job and don't you to help me on any others.
And I'm going to pay you 5500 for the whole joo. I want
you to follow rry Instructions. Where 1 tell you to
curve» you curve. Where | tel |l you to make a sharp
corner, you do that. You report to work when | tell
you. You leave when | tell you.” Tney are not
employees within the meaning that you would urge upon
us, right?

MR. KAUFMAN; No, they would not be employees.
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They wou |d

QUESTION. Kell» that's very strange.

MR. KAUFMAN; Under agency Ilaw they probaDly
would» but not under the fcririal salaried -

QUESTION; 1 think even the man in the street
would consider them employees» plus the traditional
legal connotation of employee.

MR. KAUFMAN; We think they would tall outside
this def inition.

QUESTION; but the statute says employee within
the scope of his or her employment. So» you have to
read something else into that language —

MR. KAUFMAN; Correct.

QUESTION,; — for your view.

MR. KAUFMAN; You have a full-time salaried
employee —- let's assume they work 9*00 to 5*00 or
whatever the hours are.

QUESTION; Well» | suppose that just includes
wages too» doesn't it?

MR. KAUFMAN; Pardon me?

QUESTION; That just includes what would be
called wages» | suppose.

MR. KAUFMAN; Salary would De wages» yes.
well» whatever they would be.

QUESTION; Okay.
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MR. KAUFMAN; They :oula be commissions. It

could be — but —
QUESTION; Excuse me. Who aoesn't work for
wages? I rrean, if that's all you mean by salaried. You

mean It just excluaes those who are working for free?

MR. KAUFMAN; No. You can have many different
forms of wages. You look ht the entire picture to see
— when they are an employee, you look at the various
criteria that Dumas has set out. You look for the
various aspects of benefits, taxes —-

QUESTION; Well, you've given me a whole new
theory. I thought salaried meant what salaried normally
means, you get paio on a regular basis. Weekly,
monthly, annually. Not by tne piece.

MR. KAUFMAN; But If your long-term
relationship with your employer is based on a piece

salary, on a commissionea salary, you can be on salary

ana commission both. I'm not looking at it in the sense
of — | aon’t believe the Dumas court looked at it that
it has to be that you're paio biweekiy for a salary. A

salary can take many different forms. And as long as it

is there on a regular —
QUESTION; Including commission?

MR. KAUFMAN; Of course. You can have people
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QUES T ION Oh» boy

MR. KAUFMAN; — a commission as well as a —
you know» you get paid "x" dollars an nour plus a
commission and be a regular salaried employee. Yes.

QUESTION,; I thought they were opposites. You
know» do you work on salary or you want commission? |
work on commission. You're telling me it's al tne
same. Salary is anything.

MR. KAUFMAN; As long as it maintains a regular
type of pattern» it coulo be a salary. Yes.

QUESTION; 1 don't think you naa an opportunity
to finish answering Justice O'Connor's question.

MR. KAUFMAN; Tnat's correct» your honor.

Under the salaried employee test or under the
definition — excuse me — of the copyright Ilaw» you
have the opportunity to work for your employer witnln
the scope of the employment from the 9;00 to 5;0U
position» and if you create something outside of that
scope» It is the creator's. It is not the employer's.

That's one of the interesting problems with the
test presented by Petitioner. It's that everything
created under their test» by definition» becomes part of
the scope of the employment. There is nothing that you
can create as part of the relationship that is outside

the scope of employment» thus» rendering the second naif
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of the definition meaningless»

One of the interesting points wnen we were

discussing -- Petitioner was bringing up the issue of
this historic definition. It was historic -- it was in
existence for nine years? from 1966 to 1975. Prio." to

1966 independent contractors were never considered
employees tnder the work-for-hire doctrine.

And if the Court looks at the Ilegislative
history of this case? which is very simi lar to the
legislative history in Mills Music which you ruled on?
it was the same Ilegislative history? and it took place
in 1965. In 1965 independent contractors were not
employees within the scope of employment. There were
other problems with them. And it was the law in 1965
which is what was enacted in 1976.

The legislative history for this law was very
unique. What happened was that we had a 1909 Act that
was becoming rapidly obsolete because of the
technological advances. Many special interest groups
were before the Congress and they could not pass
legislation. There was a legislative gridlock? so to
speakK. So Congress? through Its agent? the Copyright
Office? went out on a different trail to bieak this

impasse.

What, they did was they commissioned stuoies and
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reports. And then they Drought al | the players
together. The Copyright Office picked representatives
who they felt representeo the various interests» sat
them down» and forced them to negotiate together until
they came up with a consensus.

And this consensus — and this type of process
happened In cable» fair use» termination» manufacturing
clauses. It Is replete throughout the whole process.
And those compromises is what was enacted into law in
1976. In 1965 the termination and the wor k-tor-hire
hearings all took place and enoed. And in 1976 when tne
law was enacted» it was almost identical language that
came out of these negotiations and hearings in 1965.
That is the language In the statute.

And the law at the time did not have
independent contractors» employees for hire. That came
afterwards. That was not what was before the Congress.
It was not the compromise» as part of the compromise
which they adopted. And that is clear from the case Ilaw
and from all the different participants at tne
hearings. We cite extensive quotes. Anu it dian't
matter which side of the table they were on» be i.
industry or the artists» they all used the term
"employee”™ as a formal salaried employee. We think that
is what was meant at tne time.
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QUESTION; You have a statement in your Drief
that says? "jihen Iinterpreting the meaning of the
statute™ one leohs to the oral nary meaning of the words
used.”

MR. KAUFMAN. And we believe that the Dumas
court was correct in loohlng at it as the salaried
employee. I know Jucge —

QUESTION; Is that the — you can't really
believe that that's the ordinary meaning of employee.
Just salar iea employees?

MR. KAUFMAN; I think when people a/e — the
ordinary meaning of the word "salaried employee" —

QUESTIONS But you're willing to go by that
then* to take the ordinary meaning of the word rather
than what's revealed in the hearings or something Ilike
that?

MR. KAUFMAN; No. I think the near ings are in
sync with that. When they -- if you look at the
language of the participants in the near ings and the
cases prior to 196b* you'll see they used the term
"employee" in the formal sense of the word. And they
had — again® we have quotes in there where they talk
about how — oh* we con't have to put these people on
the payroll and make them salaried people* tnat woulu be
such a Droblem, ana so on. And it is — the record is
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replete with references to salaried employees* ana
that's what the case law also was in 196b.

I do believe that the man on the street» if you
say to then the ordinary meaning of who is an employee»
they think of the very traditional relationship of
somebody who gees to worn 9»C0 to 5;QO0, gets benefits»
taxes withheld. I think that's what people think of as
an employee. I think agency -- the definition of agency
is very widely useo but it's a lawyer's definition of
the word. It is not the ordinary common — 1 think when
you take a step back —

QUESTION. Hr. Kaufman» do you take the
position that the employee must have been an employee
before the arrangement for the particular work of art
was meae ?

HR. KAUFMAN; Either before or that was part of
the negotiations at the outset of it. You can go to
somebody» hire them as a formal employee so that the
work that is createc afterwards can be --

QUESTIONS Can you provide in tne agreement
that he’'ll be discharged when the work Is completed?

MR. KAUFMAN; If it's for a sufficient amount
of time.

QUESTION; Supposing in this case» say» it
takes five months to build this work of art. Supposing
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at the start when they talked about Jib,GOG, tney said»
"We'll pay you S3,60G on the first of each month,” ana
by then you've already indicated you'll be through with
the job. Ana we'l |l pay you that amount no matter what
time you finish but presumably within the time. Would
the artist have been an employee then?

MR. KAUFMAN* It depends on the rest of the
contract. Wi | | they be getting other benefits?

QUESTIONS Well, the rest of the contract is we
want you — you know, we want to get this work of art
done and —

MR. KAUFMANS No. Then they would be —

QUESTIONS — and we want you to prepare it the
way we designed it. It's our idea and we want you to

build this work of art.

MR. KAUFMAN; No, | don't believe it it was "go
create It and we'll give you 53,000 at the beginning of
every month" — 1 think he's an —

QUESTION; NOo, not "go create.” Prepare it in

accordance with our conception of the plan.

MR. KAUFMAN; I still think that's an
independent contractor. If they said, come into our
shop where you can accrue benefits, we'll do workmen's

comp, we®l ! do withholdings ana the other indicia of
salaried employee —
37
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QUESTIONS Ui you think you neeo workmen's comp

and w ! th ho Idi ng?

MR. KAUFMAN; They vary — withholdings™
workmen's comp* and how they treat their other
employees. Do tney give them vacations?

QUESTIONS Well* their other employees don't
get anything in thii particular organization. Under
that test it seems to me you might well not be so
successful

MR. KAUFMANS Tne —

QUESTIONS Because they don't treat other
employees by paying — by taking withholding and all

rest of it.

MR. KAUFMANS They may not have any employees™

is what | bel | eve. They have volunteer? ano people who

are independent contractors who do their work. but 1

don't think any of the people who volunteer tor UCNV are

employees. No. | think there has to be an employment
relationship™ not a volunteer relationship.

QUESTIONS Mr. Kaufman®* can | ask you aoout
your assertion earlier that we should adopt your
Interpretation because only that gives meaning to the
phrase "within the scope of his or her employment” in
the statute. | oon't know — let's go back to the
example earlier. You acknowledged that if your — if

38

ALDERSON REPORTING COMPANY, INC.
20 F ST., NW., WASHINGTON, D.C. 20001 (202) 628-9300



15

16

17

18

19

2C

21

22

23

24

25

the workers that your cl lent hired were just paid by the
job. Say» "Work for me and I1°1Il give you 5500 and |
want you to follow my directions.” You acknowledged
that they would not be employees under your
interpretat1ion.

MR. KAUFMAN: Correct.

QUESTION: Don't you think the meaning of
"within the scope of his or her employment” would be
clear under an ordinary — if you adopted the court of
appeals' Interpretation here and used agency» ordinary
aoency principles» wouldn't it be clear what "within the
scope of their employment” means? Anything they did in
connection with the statue would be covered. If they
created some new statute on their own at home» it would
be outside the scope of their employment. I don't see
the problem.

MR. KAUFMAN; Under the agency law test» scope
of employment has meaning. Under the Aloon test» it has
none» is what we're saying.

QUESTION; Under the Aluon test.

MR. KAUFMAN; The Aldon test» the test proposed

by the Petitioners —-

QUESTION; 1 see. | see.
MR. KAUFMANi — supervision. Then it has no
meaning. Under agency It absolutely has -- meaning.
39
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QUESTION: Okay.

QUESTION: How about under your test?

MR. KAUFMAN; Under our test it certainly has a
meaning. At 5:00 it's — the scope of employment is —

QUESTION; Well* | take it that — should we De

very upset about this case? After all» the statute

allows you to contract any way you want to. Just word
of mouth — is that so frequent and pervasive that —
MR. KAUFMAN: Whnat is important here — word of

mouth in this area Is very» very pervasive. And what we
are doing is requiring people uncer our test» or even
under the agency law test — requiring people to
negotiate up front their contract so a commissioning
party cannot come in through tne bacK enu after the tact
ano say» "Oh, | supervised him directly.” The artist
says» "No, you didn't." "Yes, | did." Ana it's this
hijack the copyright at the end.

They have negotiate. The commissioning party,
the businesses have to go to the creators ana say up
front this is what we want and this is what we will
pay. And you do not allow this back door hijacking.

QUESTION: But, of course, if Mr. Snyder hau a

nomeless lawyer with him, he might have contracted for

MR. KAUFMAN; And so he should have if that was
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his intent. The burden is on the people» the
commissioning parties under the Copyright La* — and tne
*76 Act is replete where the leveling of the playing
field is recognized» where the artist ano the creators
have been at a disadvantage.

QUESTIONS You're talking about Section 2 now?

MR. KAUFMAN; Yes. And if you want to obtain a
copyright* If you want to obtain the rights — the
rights that you want to obtain from a creator must be
negotiated up front» not after the fact. It cannot be
— you cannot make an independent contractor» unknown to
himself* inadvertently an employee» which is what
they're test will allow. And that* | propose —

QUESTION; — suppose an employer and an
employee could agree that the copyright would be owned
by the employee?

MR. KAUFMAN; Tnere are provisions for that.
However* under this direction and supervision test» you
could even have a situation where a salaried employee»
if he was not directed and supervised by his employer
might be able to claim» "Well* | wasn't directed and
supervised. That's the standard. It"s mine»” even
though It was created in the scope of employment. And
we think that's an absurd result» but it is a result
that can occur under the Aldon test* not under the other
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tests

The Aldon test ooesn't work. Tne other two
tests do work and we think the Dumas test is tne most
predictable of all of the tests and is the most in sync
with the Ilegislative history and is the one that we hope
that the court adopts.

Thank you very much.

CHIEF JUSTICE REHNQUIST# Thank you, Mr.
Kaufman.

Hr. Robbins.

ORAL ARGUMENT OF LAWRENCE S. ROBB INS

AS AMICUS CURIAE, SUPPORTING RESPONDENT

MR. ROBBINS; Thank you. Mr. Chief Justice,
and may it please the Court;

In October 1985 when Mr. Snyder called Mr. Reid
on the phone and proposed that he sculpt the three human
figures for the statue Third World America, the two men
hao never rret before. They'd never done any business
before. And except for suing each other, they've done
no business since the statue was created.

(Laughter.)

MR. ROBBINS; In short, their entire
relationship was defined by the particular project that
Mr. Reid agreed to create. That kind of relationship is

what | think most people mean Dy the woru "commission."

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



2C

21

22

23

24

25

Indeed» "commission” is the very word that Mr. Snyder
used himself no fewer than eignt times ai tiial to
descrloe his relationship with Reid. That is the same
word that Mr. Snyder's trial counsel used when he summed
up the trial» and it's the precise finding made by tne
trail court when it explained that "Third World America
was commissioned by CCNV and made on commission oy the
artist.™

Now» as it happens» there was a provision in
the work made for hire definition that speaks directly
to commissioned works. And the Court has not heard very
much about that provision this morning. That
subsection» which is Subsection 2» states that specially
ordered or commissioned works will be treated as works
made for hire when they satisfy both of two conditions.
That they fall within the nine enumerated categories»
and that there is a writing executed by the parties.

The position of the Register of Copyrights in
this case is simple and straightforward. The word
"commissioned” In Subsection 2 should De taken at its
word» should be given its plain and literal meaning.
And when that meaning is honored, it's perfectly clear
that Third World America is a commissioned work.

The court need not struggle with the various
historical definitions of the word "employee"™ because
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this is a case about the word "commission.” And it —

QUESTION; But we shouio struggle witn the
various historical definitions of "commission"?

(Laughter .)

MR. ROBBINS; Well» | think» Mr. Chief Justice»
that in fact that is — if It's a struggle at ail — is
a rather lesser struggle. And | think tnat it has a
word that embraces more uniformity and a wider
acceptance. And the fact of the matter is that this
re latl on sn ip» where an artist is engaged to sculpt a
particular project and nothing more» is what | think
most people take the word "commission" to mean» and it's
perfectly clear that that's what the draftsmen of this
statute took the word to mean.

QUESTION: well» Mr. Robbins —

QUESTIONS Mr. RoDbins» these are not mutually
exclusive categories. A thing can be both special ly —
you could specially commission an employee to do a job.

MR. ROBBINS. Well» | think» Justice Stevens»
that It is — it Is theoretically possible to have these
categories be overlapping in part.

QUESTIONS What | mean» it's reading the
language -- that it's | Inquistical |y possible.

MR. ROBBINS: There is no question that it is

linguistically possible. I thinw —

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



16

17

18

2C

21

22

23

24

25

QUESTION; And if it's as clear as you say it
is» the thing tnat I'd just like you to talk aoout for a
minute Is ho* is it that the Register of Copyrignt and
Professor Niinner got it so wrong for so many years?

MR. ROBBINS; Well» let me aduress the subject
I can address with more authority —

QUES 'ION; Al right.

MR. ROBBINS; — how it Is that the Register of
Copyrights got It wrong. It's our view that the
Register of Copyrights did get It wrong. but for so
long Is something that | might want to Quarrel with. It
is true that —

QUESTION; Six years.

MR. ROBBINS; It is true that in response to
inquiries from Congress in the mid-80s the Register of
Copyrights offered a position quoting from Nimmer that
is at odds with his present one.

| think, however, that if you look back to the
position of the Register when these provisions were in
fact being adopted, when they were being negotiated, ana
when the understanding of the parties was fresh, the
Register's position was very much Iline its present one.
But, In any event, in light of this Ilitigation the
Register has revisited the issue in uetail and frankly
has disavowed those previous filings.

<¢5
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QUESTIONS Oh, 1 don”t question the authority
of the Register to change his or her minu. But it just
— if it's as perfectly clear as we all seem to think it
is on the face of the plain language, it's Kind of hard
to understand how anybody cculd nave made a mistake.

MR. ROBBINS; Well, 1t woulun't be the first
time that words end up having a plain meaning as to
which other people disagree. But I'a like to talk a
little bit about Subsection 2 because the thing that is
as clear as anything else —

QUESTION: but woulo you first explain to me
your earlier statement, that we can just do this on the
basis of Subsection 2 alone. | can't understand — 1
could understand that if Subsection 2 said it includes
— worK-tor-hl re Includes special oraered or
commissioned works only if they come within these nine
categories. But It doesn't — it doesn't say that. It
says it happens to include those special-oroered or
commissioned works. It ooesn't say it does not include
any other special-or dered or commissioneo work.

So you're ultimately driven back to one, aren't
you, to see whether it comes within one?

MR. ROBBINS; No.

QUESTION; No?

MR. ROBBINS; Justice Scalia, | think that's
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not correct. Ana the reason it's not correct is that if

there is nothing else clear from the history of
Subsection 2» as reflected in the accompanying House
report both in the '76 Act and in all the prior
revisions» the fact is clear that the nine categories
were Intended to be the only ways» the only Kinds of
commissioned works that could ever become works made for
hire.

And the central fallacy of Petitioner's
argument this morning is that even if you fail to come
in with one of those nine categories» Suosectior. 2 will
get you to tne promised land under their test. fcven if
you're a sculptor ana you’re not within the nine
categories» why» then» you can still become a work made
for hire if you satisfy what they call the historic
standard» which» by the way» Is as historic as 1S66 in
the Second Circuit's Brattleboro decision —

QUEST ION; well —

MR, ROBBINS; — and goes back no further than
that -

QUESTION; however clear you think a commission
is» the claim here in this case» and which the court of
appeals certainly ruled on — the claim is that this is
a work-for-hire because there was an employment
relationship. We have to rule on tnat claim.
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MR. ROBBINS; My unoerstandin¢<» Justice White*
is in tact that the court of appeals hr.ld that it was
not a work made for hire because they —

QUESTIONI I understand that.

MR. ROBBINS; — the court construing
Subsection 1 under the —

QUESTION; I know. They construed it. And you
say we don't even need to. The court below did and 1
would think we would have to because the claim is here
by the Petitioner that — that there was an employment
re lat ! on sh ip.

MR. ROBBINS; That's —

QUESTION; We certainly have to dispose of that
— rule on that claim.

MR. ROBBINS; Well* Justice White, we have
offered what we think the correct interpretation of
Subsection 1 Is. But | think —

QUESTION; And so you struggled with what an
empl oyee is, eh?

MR. RCBBINS; Well, we've done our test.

(Laughter . )
QUESTION; Well, | guess we have to too.
MR. ROBBINS; But — but —

QUESTION; Well, may | ask on that point. You
urged, apparently, in the brief that we adopt the Dumas
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view. And yet that is a little more difficult to do
under the Ilanguage than the common Ilaw mas te r/servant
ap proach .

MR. ROBBINS; No» | don't think so» Justice
O'Connor. I think the reason we agree with the Oumas
construction of Subsection 1 is that that is the
conception of the employee that the craftsmen of
Subsection 1 had In mind.

This so-called historic r ight-to-coritroi test
is something that emergea in 1966 when these provisions
were set In stone by the people who came up with them.
And they were then enacted in whole clotn by Congress 11
years later» much as the derivatives works exception was
handled by Congress in the Mills Music situation.

But the fact of the matter is that in
Subsection 2 those nine categories were intended to oe
exclusive. If this was a commissioned work» as that
word was understood in Its common parlance» then you hao
to satisfy Subsection 2. Ano if you didn't* it was
simply not a work made for hire.

The central fallacy of Petitioners® argument Is
that It gives commissioned works another way to oecome a
work made for hire* and there is nothing clearer than
that Is precisely what the draftsmen sought to avoid.

QUESTION; rtel | * they could have been so clear
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if they had said one — a work made for nire is» one, a
work other than a speci;.| ordered or commissioned work
prepared by an employee within the scope of his
employment, or, two, a work specially ordered or
commissioned for use, blah, blah, blah.

You Just want us to read in that Ilanguage into
1» which Just isn't there.

MR. ROBBINS; Justice Scalia, | won't quarrel
with the fact that Congress and the draftsmen could have
done a better job, and maybe someday they will.

QUESTION; A better Job of embodying your views.

MR. ROBBINS; I°’m sorry?

QUESTION; A better job of embodying your views.

(Laughter .)
MR. ROBBINS; Hell, 1 think they could have
done a better job of embodying their own views, 1 think

that we are as faithful as we can to what they had in
mind.

The accompanying House report, for example,
says, Justice Scalia, that Subsection 2 is a compromise
intended to divide commissioned works between those that
coula be and could not be works maoe for hire. The only
— | think — sensible way to read that Ilanguage is that
if you're not in Subsection 2 and you‘re commissioned,
you're not a work made for hire.

SO
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They're not. Thney are commissioned. It's not
a work made for hire. It's just that simple.

CHIEF JUSTICF REHNQUIST. Thank you, Mr.

Robb ins.
Mr. Garrett, you have four minutes remaining.
REBUTTAL ARGUMENT OF ROBERT ALAN GARRETT
ON BEHALF OF PETITIONERS

MR. GARRETTi Both Mr. Reid and the Government
here refer to the historic standard as one that was
adopted only nine years prior to the 197t> Copyright
Act. They're both wrong. If you take a | ook at the
very first edition of Nimmer on Copyright in 1963, you
will see that even there he talks about the
right-to-control standard as being a standard well
ingrained in the copyright Ilaws, and cites cases going
pack a number of years.

We cited cases in our brief going back as tar
as 1937 dealing with r ight-to-control| stanoard.
Furthermore, If you take a look at the letter that tne
Register of Copyright sent to Congress back in 1966,
you'll see that he refers — and this is ori page 2(a) of
the Appendix of our Reply Brief — as this being a
stanoard that has been part of our copyright laws for
almost a hundred years.

QUESTION; That depends on what all tnose old
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cases we ie referring to when they said
rlght-to-controle | mean» you can describe the
master/servant rule as a right-to-control rule also.

MR. GARRETT; That is correct» your Honor, but
I thinl. —

QUESTION; You have to assume that they're
using rl gh t-to-control In the very narrow sense that
you're using It. Not right-to-control physical
activities but Just to control the product, the outcome.

MR. GARRETT; I believe that the courts were
using it» your Honor, in the various cases that we cite
in our brief In the sense of right-to-control the
artistic proauction of the work. Something that has
meaning to what copyright law is all about. Not what
chisel you use, but rather how you produce the
particular statue. The kinds of contributions that we,
CCNV, made In this particular case. That is exactly
what they were referring to.

And there was no question in the district
court's mind when it went to trial in this case that
that was the kind of standard it was asked to look at.
Indeed, that's the standard that Mr. Relo said we should
look at, and that's the standard that he found was
satisfiea in this particular case.

And our view, your Honors, is that there is
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going to be a new standard. And we talK about ail ot
the different standards in our briefs th«at Mr Reia's
amici have adopted. This morning | have heaid yet
additional criteria and additional factors t.iat one
should look at in order to determine whether an
employment relationship should be met.

But the fact of the matter is that none of

these tests — none of these tests -- was before the
district court when we went to trial. We ail went on
the basis of the historic right-to-control test. Ana we

believe that's the correct test.

But» if this Court is going to adopt a
different test» as the court of appeals oelow ala» tnen
we ask that» at the very least» that this case be sent
back to the district court so the district court can
evaluate the relationship of the parties in light of
whatever new-found standara is adopted here.

That is exactly the approacn the court has
taken in other cases that we cite in our brief» Kelly wv.
Southern Railway» for example» a case very much like
this one where a different standard was adopted by tne
court of appeals to determine who was an employee. That
was aDpl ied at the district court level. This Court
held that the court of appeals was right with its
stanaard, but sent It back so that the district court
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could evaluate the facts of the case under that standard™*

OUESTICNS Is It —

QUESTION; The court of appeals remandea here»
didn't It?

MR. GARRETT* But not on the work-for-hire
issue» your Honor.

QUESTION; Joint?

MR. GARRETT; It remanded on the joint work
theory —-

QUESTION; On the joint work —

MR. GARRETT; — which is entirely different.

QUESTION; but is it real ly at al |
questionable» Mr. Garrett» whether iif you adopt the
court of appeals' theory of the common law
master/servant rule that your client was not a servant?
That — that — I'm sorry — that the artist here was
not a servant?

MR. GARRETT; Well» | would —

QUESTION; That CCNV could not tell him what
chisel to use» couldn't tell him when to come into work»
and so f or th.

MR. GARRETT; I would respectfully aisagree»
your Hon or .

QUESTION; Real ly?

MR. GARRETT; We spent a good portion ot our
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brief talking about all of the agency law cases and why
we feel that there are factors of this case that would
in fact satisfy those standards.

And» furthermore, your Honor, If we had known
that this was going to be an agency law type of an
approach, as opposed to the historic approach, It's
possible that we would have put our case on differently
than we did.

The fact of the matter is we dio control a
great deal of the manner In which the artist in this
case worked here. We set guidelines.

Thank you very much, Chief Justice.

CHIEF JUSTICE REHNQUIST; Thank you, Mr.
Garrett.

The case is submitted.

(Whereupon, at 1liOIl o'clock a.in., the case in

the above-ertltled matter was submitted.)
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