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PROCEEDINGS
10;07 a,n.

CHIEF JUSTICE REHNQUISTi We'll hear argument
first this morning in No* 88-1* Consolidated Hail
Corporation v. Railway Labor Executives' Association-
Mr. Mor ikawa.

ORAL ARGUMENT OF DENNIS J. MOR1KAWA
ON BEHALF OF PETITIONER

MR. MORIKAWA; Thank you. Mr. Chief Justice*
and may It please the Court;

At issue today is the right of Conrail's
Medical Department to continue its longstanding practice
of establishing and maintaining the standards by which
its employees will be deemed medically Ffit for duty.

The standards have always Incluaed Conrail's
right to require that its employees submit to physical
examinations* the purpose of which is to determine these
employees’ fithess for duty. These examinations have
routinely been required throughout Conrail's history as
part of Its regular business.

The focal point of this Ilitigation then is the
aoditicn by Conrajl of a drug test to these routine
physical fithess examinations. It is our contention
this morning that the addition of that drug test was at
least arguably related to the general fitness for duty
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standards which Conrail had the right to maintain» as it
had over the years. And» as a result» the challenge Dy
the unions to the addition of this drug test to the
physical examinations represented a claim which should
have been riso lved in the statutory adjustment process
of arbitration provided under the Railway Labor Act.

We will demonstrate that the Ilower court
exceeded the Ilimited Judicial role which the courts play
in the process of determining the proper forum in which
these disputes are to be resolved because In this case»
we contend» that the Ilower court proceeded to decide the
merits of the underlying dispute and in that process,
exceeded that role which the courts have clearly carved
out in determining whether minor disputes exist in this
— under the Act.

Now» I'd like to take a moment to examine
Conrail's longstanding medical fitnhess for duty
practices that have existed since 1976» the year when
Conrail was first created* because we believe that these
facts amply demonstrate the particular reasons why
Conrail contended In the first place that the addition
of the drug test was clearly related to Its fitness for
duty determinations.

First of all» since 1976* at the time Conrail
first came into existence* the railroad had a Medical

A
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Department which determined standards for employee
fitness. Throughout the history of Conrail the Medical
Department has had the discretionary right to always
determine fitness-for-duty standards» part of that being
the inclusion of these kinds of physical examinations.
Net —

QUESTION; Is this — Is this pursuant to a
collective bargaining agreement®* Mr. Morlkawa?

MR. MGRIKAWA: NoO* your Honor* it was not. It
was pursuant to the general policies that were
implemented at the time that Conrail was created. But
it was never Bargained over with the unions. In fact™®
the whole Issue of medical fItness-for-duty standards
has been a subject which traditionally in the rai iroao
Industry has not been a subject over which the railroads
and the unions have bargained.

QUESTION; Mr. Morlkawa* 1 gather that before
1<387 the medical screening did not include testing for
drug use except on the basis of particularized
suspicion. Is that right?

MR. MGRIKAWA: The lower court in this case
characterized the kind of drug testing that had been
done as being done on particularized suspicion. And*
frankly* your Honor* we're not quite clear what that

term real ly means in the context of a physical

5
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QUESTION. But we accept that as the case» do
we not?

MR. MORIKAWAJ As a matter cf fact* we believe
that iIf you look into the practices of the parties that
did exist* it included not just testing at the
discretion of a physician* as in that situation®* but it
also included drug testing that had been done by Conrail
on a broader base In 1984 when for a period of six
months it implemented drug testing across the board and
part of these routine physical examinations.

QUESTION; Do you see any limits on the tests
that Conrai | could require for medical testing? Could
It test — Initiate testing for AIDS or pregnancy, for
example» in the urine soeciraens without characterizing
it as a major dispute?

MR. MCRIKAWA: We contend that Conrail had the
right to determine fithess for duty, as It hao been its
p ract ice.

QUESTIONS Uh-huh.

MR. MQRIKAWA; The question of whether or not
AIDS relates to fithess for duty is certainly
problematic. Or pregnancy* as to whether that relates
tc fitnes s for duty.

The question* however, is that the Medical

6
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Department has seen Ffit to develop various standards
over the years which in Its judgment it felt appropriate
to the question of employee fithess. As a consequence
of that» the Meolcal Department* we contend» has had the
right and must continue to have the right» based on
these practices» to be able to respond to emerging
threats to employee fitness for duty.

And In this particular situation» whether or
not pregnancy or AIDS would represent a fithess for duty
threat we don't know at this point» but we believe that
the Medical Department should have that right to make
determlinations °

| New* I'd like to continue on —

QUESTIONS Meli» their system didn’'t work very
well with respect to the Maryland disaster* did It?

MR. MGRIKAWA: It certainly did not* your
Honor. One of the problems that occurred at the Chase,
Maryland accident on January 4, 1987 was the discovery
consequently by the National Transportation Safety Board
that the Conral | engineer and breakman involved in that
collision had been using marijuana just prior to the
acciden t.

And 1 think this highlights one of the
critical problems that we've had to face with respect to
the drug issue. 1 think it was quite wel | known at the

7
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time that when Ricky Gates™ the engineer of that Conrail
engine* left the Baltimore Yard he *as seen by a
trainmaster who testified Ilater tnst Ricky Gates seemed
normal* did not seem to have any apparent problem or
difficulty. Ana yet 15 minutes Ilater the consequential
crash occurred in the Northeast Corridor.

This highlighted in our minds the major
problem that we had with respect to the question of
drugs. The difficulty of detecting drugs and yet its
orofound impact on employee fithess and on performance
of our employeesi

QUESTION; Now* you have a new test out* 1711
put it that way. To what extent does the desired test
differ In any way as far as the Individual is concerned
from what It was before the test for drug was
institutea? The blood is drawn — is it any different
with respect to the Individual?

MR. MORIKAWA. -The test that’s involved in
this case* your Honor* is a urine sample* not a blood
test.

QUESTION; Yes.

MR. MORIKAWA; But the urine sample was
required to be tawen as part of the routine physical
examinations back to 1976. So* this test has always

been part of the physical.
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QUESTION* But the patient does nothing any
different new than he did before the test was refined?

MR. MDRIKAWA; That Is precisely correct» your
Honor. The only thing we did in this case was to add
another test to the existing urire sample to test for
the existence of arugs under the circumstances.

QUESTION; And | suppose this Is to be
anticipated as medicine develops and we find out more
about urine and Its possibilities.

MR, MORIKAWA; To give you one example» the
issue of cocaine has always been a profound problem in
the industry and in the public at large. Only eight or
nine years ago magazines were touting the fact that
cocaine was a major new drug which had come on the scene
and that people could use it and they could use It to
their pleasure without worrying about the problems of
addiction related to cocaine.

Seven or eight years later now* we now
determine through the medical Industry that cocaine —
it may be the most addictive drug In the market today
and may represent the greatest threat to employee
fithess. So* you see that the whole concept of medicine
and the way It addresses certain kinds of problems
constantly evolves in changes.

And In our situation we felt that it was

9
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necessary to be able to have the Medical Department be
in a position to be able to respond to these hinds of
changes in employee fitness questions.

QUESTION; Mr. Morikawa* is the consequences
of being unfit for duty for medical reasons -- are they
determined by the collective bargaining agreement or are
they set by the railroad?

MR. MCRIKAWA; The consequences of being
determined unfit for duty are determined by the past
practices between the parties |h this case.

QUESTION: And what were the consequences
before this change?

MR. MGRIKAWA. An employee who was
disqualified based on a medical condition was
disqualified from duty and was not paid until that same
employee was requalified to go back to duty.

QUESTION. And have those — are those same
consequences attached to failure of this test a couple
of times?

MR. MGRIKAWA; Yes* your Honor. That same
situation occurs here. An employee tests positive for
drugs* is immediately disqualified* and Is not paid”*
similar to all other conditions.

The slight difference In this situation™
however* is that we have developed a response to deal

1C

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



"

12

13

14

2C

21

22

23

24

25

with the question of drugs. One of those responses is
we ha /e devised a network for providing drug counseiing
and assistance to employees» recognizing the
drug-dependency problem that can exist —

QUESTION; And what happens if th4 employee
fails two or three times?

MR. MGRIKAWA. The employee goes into the
program. There are two components to the program* as we
have it. Ore Is the counseling program. The employees
work with drug counselors* and not a single employee has
ever been disciplined In that program at a{l.

The other aspect of the program is a 45-day
aspect. And that simply says this. If you are not
dependent upon drugs* what the Medical Department says
is. If you have drugs In your system* we don't want you
coming back to duty.

Sc* the 45-aay period was addressed by the
Medical Department recognizing the fact that drugs
potentially could stay in a person's system for up to 45
days. The employee in this situation who tests positive
can test as many times as he or she wants to do in the
45-day period. I¥f they test negative* they go back to
work. If they test positive* nothing happens.

QUESTION; Wilt they ever get to the point
where they are discharged?

11

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



20

21

22

23

24

25

MR. MCRIKAWA; The end of the 45-day period
could occur conceivably In which an employee refuses to
test negative for the existence of drugs. ino under
these circumstances the employee has in our view taken a
choice. That is* he said that he Is not going to
provide a urine sample that is clean of drugs In order
to go back to —

QUESTIONS Weil* see* he's willing to provide
the sample» but It doesn't turn out to be clean.

MR. MQRIKAWAS Another aspect of the program

ii thls —

QUESTIONS Melt* I'm trying to find — is
there a point where he'll be alscharged?

MR. MGRIKAWAS There Is a point in this
process In which an employee who is unable — who does
not provide a clean urine sample can be dismissed. But

we contend that —

QUESTION; Now* was that true before under
your old practice that you say this is just a
continuat ion of ?

MR. MGRIKAMA; Employees have for years been
required by the Medical Department to comply with its
rules and regulations and instructions. And employees
have in the past* for example* been disciplined or
dismissed for failing to show up for a physical

12
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QUESTION; Well, | understand. But» say»
somebody got pneumonia ana he came — he thought he was
well and he took a test* and no» you're not healthy
enough to gc back in to work. Ana then he comes back =5
days Ilater and tails again. Would he be fireo?

MR. MORIKAWA. That employee would probably be
treated by the Medical Department given the fact that
that was a physical condition that was affecting that

enp loyee.

I think the comparison* your Honor» If 1 can
make that* is this. Employees who have an affliction —
that is» are drug-dependent — are the real core of

employees to be compared to the employees who are
suffering from physical problems and malaoles. As to
those employees* our program provides assistance”*
counseling® and treatment.

As to employees who say they are not
drug-dependent* our contention is that these employees
are being told by the Medical Department simply to stop
using drugs. That's a voluntary act on the part of the
employee. he or she has a choice, to get the drugs out
of their system or not go to work under the
circum stanc es.

So* the volitional and non-vo11tional side of

13
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drugs Is the way that this has been reflected In the
p rogr am.

QUESTION; Well» I'm not so much concerned
about whether It's wvolition or not as whether It's a
continuation of the past practice or if there is a
significant change. And | think arguably It waula be a
significant change if the failure of this test could
result in discharge while the failure of the prior test
would just result in waiting another week or two to go
back to work.

Mk. MORIKAWA* Well» certainly» our contention
in this case is that the purpose of this program — and»
in fact» the practical effect of this program, has not
been disciplinary at all. Unfortunately» what the court
did in thls case —

QLESTION. But aren't yau trying to get people
addicted to drugs off — off the line?

Mk. MGRIKAWAS We certainly are trying to
prevent employees from using drugs in the Industry
because we believe It affects fitnhess.

But the problem we see here is that in
determining the existence of the minor dispute in this

case by determining the practical Impact» the court In

this case went beyond Its limited role. It determined
that because the impact — potentially — of the use of
14
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drugs was different than it conceived the prior impact
of other physical condition;* that this would change the
question of whether or not Conrall's position was even
arguable.

I think that's the important focal point of
this case. What we are contending in this care is —

QLESTIONS Is tfere a statute that we're
dealing with here? What?

MR. MCRIKAWAS The Railway Labor Act* your

Honor.

QLESTIONS What provision are we talking
about? | mean* you've been talking for half of your
time now and I don't even know what statutory standard

Is supposed to be met or not. What language of the
statute are we talking about?

MR. MCRIKAWAI The statutory language we're
discussing is contained In two sections of the Act*
Section 27 and Section 6 of the Act.

QLESTIONS Where are they in the materials we
have?

MR. MCRIKAWAS They are at the end of the
materials in your materials™* at page — beginning at
page 131 is a list of the provisions of the Act.

QLESTIONS 131 of what?

MR. MCRIKAWAS Gf the Joint Appendix. The

15
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Section 2 Seventh Is contained at page 134 of the Joint
Appendix and provides* "no carrier* its officers or
agents shall change the rates of pay* rules* or working
conditions of its employees* as a class as embodied in
agreements except In tho manner prescribed in such
agreements in Section 1!36*" which Is Section f of the
Act. Requiring —

QUESTION; Now* [0Is that a minor dispute
section?

MR. MGRIKAWA;|' The question of minor dispute*®
your honor* is not found in the Act per se. Implicit in
the Act —

QUESTION; Well* Isn't that — isn't there a

question here whether we have a major dispute or a minor

d ispute®?

MR. MCRIKAWA; That is correct.

QUESTION; If It's a major dispute, there's
jurisdiction. If there's a minor dispute, there is not

MR. MGRIKAWAI That's correct.

QUESTION; — In the district court. And It
was held below that it was a minor dispute?

MR. MGRIKAWA; That Is right* your honor.

QUESTION; And therefore no jurisdiction in
the district court?

16
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MR. MQRIKAWA. That's correct. Yes. The
court — forgive me.

QUESTION. In this — disputes in this drug
testing program» may not some be minor ana some be major?

MR. MGRIKAWA; Me contend that the disDutes
regaralng the right of Conrail to add drug tests* or the
particular details of the effect that the drug may have
on particular employees are matters for arbitration.

QLESTIONJ Minor disputes?

MR. MCR1KAWA; They are minor disputes.

QUESTION. Uh-huh. And the court of appeals

held

QUES TION; They were major.

MR. MGRIKAWAI They were major.

QUESTION* And the district court?

MR. MGRIKAWAJ The district court concluded it
was a minor dispute. What the district court did in
this case — ana | thinK this is a good place to focus
on what the court did — the district court looked at

the total ity of the circumstances of the past practice
and they focused on the precise issue that we began with
today. They looked at Conrail's ongoing practice —
QUESTION; Forgive me. Don't they Ilook at
whether or not — a subject matter in any respect of the

collective bargaining agreement If there is one?

1?
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Mk. MGRIKAWA; They attempt to examine whether
in the past practices of the parties the change that is
being sought here has any plausible relationship to —

QUESTION; Well: doesn't the existence or not
of a collective bargaining agreement bear on whether you
have a major or a minor dispute?

MR. MCRIKAWAi It conceivably can. In fact*®
the whole question is If the dispute is over an
agreement or a past practice® then it Is a minor dispute
because that's your classic Issue that goes to
arbitrati on.

QUESTION; How ao we know that? What is minor
and major a shorthand for in the statute? The statute
doesn't say major or minor* does 1it?

MR. MORIKAWA; In Section 3 of the Act,
Justice Scalla®* our provision —

QUESTION; I really would like to know what
language of the Act we're talking about here.

MR. MCRIKAWA; Okay.

QUESTION; What language of the Act is
equivalent to a major dispute? What language of the Act
is equivalent to a minor dispute? That will help me to
understand what major and minor Is supposed to be.

MR. MGRIKAWAS Okay. Your Honor* the language
of the Act pertaining to major and minor disputes —

18

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



13

14

15

2C

21

22

23

24

25

there is no there is no proviso for major and minor
disputes in the Act. That's a court-irade c cncepl,.
QUESTIONS Well» but it's based on the
language of 152 Seventh and 153 First, I mean» the
Elgin» Joliet» £ Eastern —
MR. MORIKAWAJ Correct.

QUESTION; — case didn't just go off totally

MR. MCRIKAWA; That's right.

QUESTION; — Into the air.

(Lau ghter.)

MR. MQR1KAWA; The court in Elgin read into
the Act two distinct kinds of matters or disputes that
can arise. The first being major disputes which are
disputes over new conditions in the future» new
agreements. And those are provisions which would be
governed by Section 6.

The other aspect of these kinds of disputes
are minor disputes. The Ilarger number of disputes that
occur day to day between carriers and unions.

QUESTION: What was the basis for this
distinction? What statutory language was the oasis for
this distinction?

MR. MCRIKAWAS Section 3 of the Act» 153 of
the Act» which provides for the Statutory Adjustment

19
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Boards r.o determine disputes that arise daily between
carrieri anc unions.

QUESTION; And that's the operative language?

MR. MGRIKAWAI That's correct» your Honor.

QUESTION; Where — where is that f jund In
your Joint Appendix?

MR. MGRIKAWA; It's found at page 138 and
139. If you proceed through Section 3 of the Act» to
page 141» we see the various provisions of the Act
pertaining to the authority or the various Adjustment
Boards to resolve disputes between employees ana certain
unions ana the carriers.

And what Elgin read into that was the
understanding that these Kinds of disputes» minor
disputes* would be resolved through the provisions of
the Act in Section 3 by one of these designated
statutory Adjustment Boarcs.

QLESTION; No particular phrase or clause?
Just — Just from the whole — | mean* it goes on for a
numbei of pages — and one reads all of that and gets a
notion of minor dispute?

MR. MGRIKAWA; That's essential ly correct*
your Honor. The court looked Into the provisions of the
existence of the Adjustment Boards and read Into that
the fact that these Kkinds of disputes would be resolved

20
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by these Adjustment Boards* and that's precisely why
they were created.

New* the issue involved in this case* In terms
of the Ilower court's aeclislon, pertain to the court's
conclusion that this was not a minor oispute* but In
fact a major dispute. And we believe what flreve the
court's decision was drug testing standing alone.

In the court's opinion* the lower court
concluded, that because drug testing was so
controversial* was so full of practical dilemmas and
problems* it looked back — it caused It to look back
into the past practices of the party* and instead of
looking at the overall right which Conrail haa to
determine fitness for duty, It focused only on one
narrow portion of the past practice Involving when
Conrail had tested based on what it described as
particularized suspicion.

By doing that* we contend —

QUESTION; When you say "what it described»™
you mean the court or Conrail? Which Is the antecedent?

MR. MCRIKAWAS The court described that as
particularized suspicion. As | mentioned earlier* there
is no concept of particularized suspicion in the medical
community or in our Medical Department. Physicians do
nof. test on particularized suspicion. They examine

21
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employees and they determine solely whether or not that
employee may have a detectable condition.

New» in this situation what the court did then
was to do essentially what we often ask the arbitrator
to do In the process of adjustment. We ask the
arbitrator to determine whether or not this new policy
was in fact justified by the old» whether or not drug
testing Is important or not» whether or not there is
some Iimpact» for example* on employees.

Because the point that needs to be emphasized
here is — in this situation the Court's role Is only to
determine the forum for deciding the dispute» not
whether somebody gets a resolution of the dispute.

QUESTION; And | take It that the Acjustment
Board itself can determine that it's a major dispute
after it hears the evidence?

MR. MGRIKAWA; The Adjustment Board could
determine precisely that. It could say — it could
contend In its findings» for example* that the drug
testing program* as Involved in this case» was not in
fact justified by the prior practice.

QUESTION. Is there explicit statutory
authorization for that authority?

MR. MORIKAWA; There is no specific statutory
authorization to determine a major dispute per se. What

22
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the Adjustment Boards do is they simply determine the

dispute In question between the carrier and the union.

And In doing that* they determine whether or not that

practice was in fact justified.

The

Issue of major and minor* again®™ is a

court-ordered decision. That Is* a court determination

which has been

developed In a series of circuit courts.

QUESTION* But 1 thought that at some point

the Adjustment

Board could say* "We've concluded that

this Is a major dispute and* therefore* tnat it is not

within our pur/iew to resolve.” Am | Incorrect?

MR. MQRIKAWAJ The characterization of what

the Adjustment
respect — the
whether or rot
prior practice
But It doesn't

dispute exists

Board finds | think is Incorrect In this
Adjustment Board solely determines

the current practice was Justified by the
in the course of deciding the grievance.
make a specific finding that a major

or a minor dispute exists in the process.

QUESTION; Yeah* but it does decide whether

It's within Its Jurisdiction.

MR. MGRIKAWA. It certainly does do that.

QUESTION; And that's really — and if it

thinks it's a minor dispute* it will decide it. If it

isn‘t a minor dispute* it won't.

MR. MGRIKAWA; well* it would decide in either
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event. For example» in other cases Involving special
boards of adjustment where thiy have considered tne use
of certain kinds of detectlor devices» the courts have
seen TFfit to address the question of whether use of
detection devices In aid of a rule was in fact justified
by the prior practice.

But in concluding that they weren't» in some
case» iIin a sense» your Honor» they are deciding that
this was not justified ano» therefore» it was not a
minor dispute. But» by the same token —

QUESTIONS And not arbitrable.

HR. MQRIKAWAS And in a sense not arbitrable.
But the Acjustment Board still was making a
determination based upon a review of the past practice
and the change sought by the carrier. And 1 think that
is a critical component of the error of the court below
in this case.

QUESTION* But Mr. Morikawa» can | so back to
Justice Scalla's concern about the statute? Your
argument seems to proceed as though this is all a
Judge-made doctrine. But Isn't it true that paragraph 7
says in so many words that ;he carrier cannot make a
change in the rates of pay» rules» or working conditions
of Its employees as a class except by following the
bargaining procedure.
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That is the definition of a major dispute» is
making a change prohioitea by that section unless you
follow a certain procedure» isn't it?

MR, MCRIKAWAS That Is essentially correct.

QUESTIONS That —

MR. MQRIKAWAJ That's the operative provision
that talks to that.

QLESTIONS And so you have to convince us that
this is not a change in rates of pay» rules» or working
conditions cf its employees as a class. That's the
Issue» isn't it?

MR. MORIKAWA; Essentially correct. That was
part of the complaint below» that the action c¢f adding
the drug test was a change In the agreements between the
parties with respect to —

QLESTIONS As a class and affecting the entire
population» as opposed to a minor dispute with a
particular employee who claims that he did or did not —
or» there was or was not a violation of the collective
bargaining agreement.

MR. MORIKAWA; That's correct.

QUESTIONS And why isn't this precisely that

ind of c hange ?

MR. MCRIKAWAS It's not that kind of change»
our honor» because» as the courts have long recognized
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— a number of circuit court decisions which have
considered it -- if you are doing something which is
consistent with your past practice» tfu.t is at least
arguably related to your past practice* then you have
not made a change which violates Section 2 Seventh by
definition.

And* by the same token* if 't Isa minor
dispute* the courts — the cases recognize that the
carrier has the right to continue to take that action
whether or not it is subsequently bargained over between
the parties. This gets into the issue of the status quo
that is supposed to exist at the time that bargaining
occurs* for example.

This Court in Shore Line —

QUESTION: Mr. Morikawa» | know you haven't
wanted to talk about this. But If you're going to talk
aDout It» | would think you would want to emphasize the
phrase "as embodied In agreements.” It's not just
changes In rates of pay* rules* or working conditions of
employees as a class. But it's changes of pay — in
rates of pay* rules* or working conditions as embodied

In agreements.

And 1 suppose your argument Is that unless the
agreement specifically provides for something which the
employer wants to change then It's a minor dispute. if
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he wants to change the actual specific provision of the
agreement» then you need a new agreement ana that goes
to the major bargaining provisions of the Act.

Isn't that the language that's crucial for
you? As embodied In agreements?

MR. MGRIKAWA: As embodied in agreements
certainly Is the concept that we're discussing here. As
embodied in agreements — the language of embodied in
agreements as interpreted by this Court has also been
intenoed to Include prior practices and customs broadly
conceived between the parties that have been in
existence at the time.

So» as a consequence —

QUESTION. And even If not spel lea out?

MR. MGRIKAWA: Even If not —

QUESTIONS Like with the bargaining agreement
Iitself» nevertheless we regard it as part of it If it's
part of the relationship in the past between the parties?

MR. MGRIKAWA: Yes» your Honor. The whole
point Is that not all agreements are specifically
written down in form. But» in fact» many of the
agreements exist by practice and custom between the
parties based upon the past practice. And that's
precisely the kind of agreements that we're talking
about here. The past practice being the right of
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Ccnrail to set these medical fitness for duty standards.

The question then was whether the addition of
the drug test changed that agreement» or was it
arguably» at least» related to that agreement In a way
that it would allow an arbitrator to ultimately
determine who was right and wrong.

And we find that in this case» your Honor» the
Court proceeded to take that additional step to
determine who was right and who was wrong and the
consequences of that action. And | think in doing that
it usurped the function that arbitration plays in this
Drocess.

I'd like to close at this point and reserve my
r emaining t ime

QUESTIONS If I may Just ask you one more
question. The Government's brief at page 9 says that if
the Adjustment Eoard concludes that a dispute is a major
one» it will issue an order to that effect ano will
remit the parties to negotiation and mediation under the
statute-

Oo you agree with that?

MR. MCRIKAWAI we disagree with that» your
Honor. We contend that the issue for the Adjustment
Board is solely to decide whether or not the practice as
a whole in the context of agreements may well have been
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justified as —

QUESTION; So you disagree that an Adjustment
Board can ever say this is a major dispute? we have no
jurisdiction» we remit you to mediation? That's wrong
as a matter of Ilaw?

MR. MORIKAWAI The Adjustment Boards do not
make determinations, your Honor* with respect to the
violations of the Act per se. We believe that that
jurisdiction is In the courts» to determine per se the
question of a violation.

QUESTION; So* an Adjustment Board must
aojudicate any dispute that's submitted to It by a court
even if It considers it to be major?

MR. MCRIKAWA; No. The Adjustment Board» your
Honor* in that situation would resolve the dispute in
the context of the claims that exist between those
par ties

QUESTION; Well, how can it do that if it's a
major d is pu te?

MR. MCRIKAWA: It would not determine a major
dispute because a major dispute would be something that
would be subject to bargaining.

QUESTION; Let's assume that it finds that
It's a major dispute after it has been remitted to it.

MR. MO.RIKAWA; If It finds that it's a major
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dispute In that situation™ in that hypothetical* then
the parties would be relegated to — to —

QIESTIOM Well* then the Government's brief
is correct.

MB. MGRIKAWA. It's — It's correct to the
extent as follows. If the Adjustment Beard finds that
you have a major dispute in a case* the parties would
then be relegated to deciding whether or not they want
tc bargain ever It.

QUESTION: By order of the Eoara.

MR. MGRIKAWA. It would not necessarily mean
they would have to bargain. It"s really a question of
choice on the part of the union or the carrier in this
case. If something is a major dispute* It doesn't
necessarl ly mean that the parties must go out and then
begin bargaining. Bargaining begins by the initiation
of a process in Section 6* which is a service of a
notice initiating the process of bargaining.

In addition to that* the question of the
particulars of a bargain that they may want to talk
about may be the subject of a different version,
completely different* from what the Adjustment Board may
have characterized the dispute below.

Sc that In that sense the Adjustment Board's
decision is not dispositive with respect to what is to
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be bargainee in the future. It"s simply a be termination
of whether or net ths parties dispute in this case was
justified by the pr« ctice or was a new practice that was
not contemplated by the original.

CHEF JLSTICE REHNQUISTe Thank you, Mr.
Morikawa. We* 1! hear now from you, Mr< Clarke.

ORAL ARGUMENT OF JOHN O'B. CLARKE, JR.

ON BEHALF OF RESPONDENTS

MR. CLARKE. Mr. Chief Justice, may It please
the Court.

This case, although It arises In a sense out
of a orug testing problem, is not reaily.a drug testing
case. That's Just the facts in It. The real Issue in
this case Is the jurisdiction of the federal courts to
enforce the specific commands of the Railway Labor Act.

New, going to those specific commands and what
are involved here, we submit the first and most crucial
command that's involved Is Section 2 First of the Act,
that the carriers exert every reasonable effort to make
and maintain agreements and to settle all disputes.

QUESTION. Where do we find that? In the —

MR. CLARXE; 2 First, your honor, Is at page
131 of the Joint Appendix. The crucial phrase in that
is to exert every reasonable effort.

The second Issue, or the second statutory
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provision that's involved* is Section 2 Seventh of the
Act* which was added in the 1S34 Act. 2 First was a
part of the original 1926 Act* and it has remained
unchanged since that Act was enacted. 2 Seventh was
added in 1934 and it was added, according to its
legislative history* to emphasize the Intent of Twc
First and 6 that no change shall be made in rates of
pay* rules* or working conditions as embodied in an
agreement* except in the manner prescribed in the
agreement or in the manner prescribed In Section 6.

That /was* according to the legislative history
— which you can go back to the Bankruptcy Act of '33
and the Emergency Transportation Act of '33* where this
provision came from — the intent of that provision was
to stop practices that had been going on where the
carriers had been by bulletin suddenly changing the
actual working conditions of the employees* claiming
that they weren't In violation of the agreement, but
Just making the change.

QIESTIONS So, one of the critical question
is* Is this a change or not?

MR. CLARKE. That is correct, your honor. The
next statutory provision that's involved in this case Is
3 Firstll) cf the statute. 3 First(i) is located at
page 142. And what -- excuse me?
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QUESTION: inhere do ve find that?

MR. CLARKE: On page 142 — (i) — you go back
into the incentation again. It"s right at the very
b o t tore .

And in the middle of that paragraph what it
basically — well» up In the early part — what It says

Is that disputes between an employee or group of
employees and the carrier growing out of grievances or
out of the interpretation or application of agreements
concerning rates of pay» rules» and working conditions
are to be handled on the property up to the usual
manner. Ano then» if still unresolved» may be referred
by either party to an Adjustment Board.

New» a crucial factor of this particular
section Is that this is very unique» for this reason.

In the Railway Labor Act both the employer and the
employees can refer a dispute over the interpretation or
application of an agreement to the dispute resolution
grievance procedure» the Adjustment Board process» the
arbitration found — that you have under the NLRA.

And the NLRA» It's normally — sometimes
limited to just the employees. But In the Railway Labor
Act» from the very beginning — and this was a provision
that started in 1926 and actual ly predates that, as we
explained it In our brief — it goes back to the
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railroad’'s control by the Federal Government in 1418.
Both parties to the dispute» if they are unsatisfied
with the results on the property can have an outside
force take a look at it and determine what the real
meaning of the contract Isi

New* the next provision that's involved in
this case —

QLESTION; Before you leave that* does that
refer to minor and major disputes?

MR. CLARKE; Your Honor» this Is the tricky
duestion in this whole case» what Is wajor and minor.

QLESTION; But —

MR. CLARKE; That is --

QLESTION; — in your view* does the Ilanguage
that we've just examined refer both to major and minor
disputes?

MR. CLARKE; Your Honor» it refers simply to
the jurisoiction of the Board to determine — Adjustment
Board to determine the interpretation of a contract.
That is typleally a —

QLESTION; So then in —

MR. CLARKE; — minor dispute.

QLESTION; So then in that view the Adjustment
Board could determine the dispute* whether or not it was
major or miror ?
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MR. CLARKE. The Adjustment Board’'s sole role,
your Honor, Is to determine what the contract means. it
doesn't determine whether a dispute is major cr minor.

QUESTION; Mr. ClarRe, now you've really
confused me. You — You say if It comes within (i), it
is typically a minor dispute?

MR. CLARKE; Yes, your Honor.

QUESTION; 1 thought that minor dispute was
shorthand fcr Its coming within (i). That it had no

other meaning except that.

MR. CLARKE; That's the problem that's
arisen. That was not the intent of the statute but —

QUESTION; Well, the statute doesn’'t even use
minor dispute or major dispute.

MR. CLARKE; That's correct, your Honor. But
those terms were used, ana they were common terms in the
Industry in the 1920s and In 1934 when the Act was
amended.

QUESTION; Weil, but that's how the courts
have been using them, certainly, as synonymous with what
comes within (1)e-

MR. CLARKE; That's correct, your Honor. But
what point —

QUESTION; If all ycu mean to say is that
what's a minor oispute may be a big deal, that's fine

3b
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uith me

MR. CLARKEi No* your Honor* I'm not saying —

QUESTION; I understand that.

MR. CLARKE; The colloquial use of the terms
back in the time the Act was antenoed in ‘34 when the
Adjustment Board process was set up and It was given
exclusive jurisdiction over interpretation of contracts
was that that would deal with what were known In the
industries as minor disputes.

What has happened since 1934 is the courts
have said if you have an interpretation Issue involved
in a dispute* It's a minor dispute.

QUESTION; Exclusively?

MR. CLARKE; Exclusively. And that's the
problem.

QLESTION1 Cnly because It's a difficulty or
dispute over the meaning of the contract or a provision
of the contract.

MR. CLARKE; That is correct* your honor.

QLESTION; And if it's a dispute that does not
involve the Interpretation or the meaning of the
contract* then Is it a major dispute?

MR. CLARKE; If It involves — a major dispute
involves a change. And the point that we're trying to
emphasize here* your Honor* —
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QUESTION; Right
MR. CLARKE; — 1is that a change can carry
with it a dispute over the interpretation of a contract.

QUESTION; Cf course. but it seems to me'that

all the courts have done is to — 1is to give the benefit
of the doubt to the — to the least severe mechanism.
What — What we're arguing about here Is whether this

particular change Is a change in the rates of pay»
rules» or working conditions as embodied in the
agreement under Part 7.

MR. CLARKE; That's correct>» your Honor.

QUESTION; Cmn rather» whether 1it's a change
arising out of the interpretation or application of the
agrecment

MR. CLARKE; Your Honor» not a change.

QUESTION; And 1t seems to me what the courts
have said Is that If there is any doubt It» if it's
arguable» we'll consider that what we're arguing about
is the interpretation of the agreement rather than a
charge in the agreement.

MR. CLARKE; That's correct» your Honor. But
one —

QUESTION; Well» why isn't that reasonable?

MR. CLARKE; The one dispute [ have of what
you said is that if it's a change arising out of the
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Interpretation or application of an agreement it's a
minor dispute -- that's not what the statute says*

The difference is this”™ If It's a change»
unless it is authorized by the agreement» it is
prohibiten by the statute.

QUESTION; Sure. Of course.

MR. CLARKE; Now —

QUESTION; It's not a change» however» if the
agreement is interpreted one way. And it is a change if
it's interpreted another way.

MR. CLARKE; Your Honor» that gets into the
question of when you have a dispute over whether you
have a change. That is not what we‘re dealing with here.

In this case there is without a doubt a
change. Now» —

QUESTION; Everyone agrees to that» Mr. Clarke?

MR. CLARKE; Your Honor» the record is a —

QUESTION; No, 1 —

MR. CLARKE; — a finding of fact.

QUESTIONS Does the other side agree with you
that what's involved here Is a change?

MR. CLARKES Your Honor, |1 flon't think they
agree, but the records — the finding of fact below,

which is unassailable here, Is that it is a change. So,
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QUESTION; Would you agree with -- do you
agree with the arguable standard or not?

I"Pe CLARKE; Your Honor» the arguable standard
is a good test of the court's jurisdiction where you
have a question as to whether there is a change.

QUESTION: lh-huh.

MR. CLARKE; But once you —

QUESTION; Well, what If It's Just — what if
the question is, well, if you Interpret the contract one
way, this is a change* if you interpret it another way,
it's not a change? And It's arguable that the contract
would — there is an arguable Interpretation of that
contract which would indicate this is not a change?

MR. CLARKE; That — That's contrary to the
Intent of the drafters of the Act as to what they meant
by change. They —

QUESTION; So, you say — you say if it's
arguable, the courts have to decide it in the first
instance?

MR. CLARKE: No, your Honor. What —

QUESTION: What do you say?

MR. CLARKE: What I'm saying is that if there
is a change, what the courts have to oo is to enforce
the status ouo obligation that the Act carries with It.

QUESTION: Well, can they do that until they
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determire that there hzs been a change?

MR. CLARKE; Your Honor* there is — the Act

QLESTIONI Don't they have to deteririne that

what's involved is a change before they can do anything?

MR. CLARKEr Yes* your Honor. but the point

that I'm getting at on change is the change that the

statute used is the literal broad meaning of the word

change and not the meaning of the word change in that

It"s something that is authorized by a contract.

And that's — you take a look at 2 Seventh and

it brings It out in this sense. If 2 Seventh means that

if you have a dispute over whether or not there is
change in what's going on, and whether that change

authorized* the dispute is basically this. I say

a

is

I'm

authorized by the agreement to do It so* therefore,

not changing it. You say I'm not authorized by the

agreement sc* therefore, it's a change.

We have a dispute as to whether there Is
change. If that's what 2 Seventh means, then the
language* except in the manner prescribed In the

agreement* means nothing.

a

I'm

QLESTIONt But what about tne word arguable?

Where did the word arguable come into RLA
jurisprudence? It"s not in the statute,,
MR. CLARKE» It's not* your Honor. The
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Eastern?

from that.

QUESTION; Did it come from EIlgin» Joliet £

MR. CLARKE; No» your Honor» it didn”’t come

It came basically In the — it first started

to prop up as plausible and then arguable in the '60s.

QUESTION; Where did it prop up?
MR. CLARKE. It comes basically from —
QUESTION; Or crop up?

MR. CLARKE; — the NLRA concept of clear and

patent br each.

QUESTION,” Well» but the courts -- courts

construing the RLA have used the term» have they not?

term.

MR. CLARKES Yes* your honor.
QUESTION; has this term — Court used it?

MR. CLARKE; This Court has never used that

QUESTION; The term arguable?

MR. CLARKE; Arguable. It has never — this

Court has never aodressed the Issue except tangentially

in the Chicago and Northwestern case as to a

classification of a dispute as major or minor. In

Chicago and Northwestern there was a moratorium clause

specifically prohibiting a bargaining Section 6 notice,

me carrier claimed that the bargaining notice was

Drohibited by the moratorium clause» which said that no
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notice on that subject would be served for this period
of time.

Ard then they argued that since the question
of whether cur interpretation or the moratori cm clause
is correct* there Is no obligation to bargain over the
notice. This Court rejected that by saying only one
wcrd need be said about that.

It's — It's impossible to talk about a
proposal to change an agreement as not being what was
covered by Section 6.

QUESTION; Mr. ciarke —

QUESTION; Mr. Clarke* back up a minute. What
exactly was the change here?

MR. CLARKE; Yes* your Honor. The change In
this case was — there are two sets of rules that
apply.- The medical fitness standards which the courts
below found are In fact an Implied agreement. So we're
— this Is an agreement case.

Seconaly* as Rule G, and the manner in which
Rule G has been enforced* the inplied agreement that the
record shows exist is that Rule G Is enforced solely by
sensory observations of the supervisors and by
particularized cause. That goes into the question of
the doctor and the doctor's taking of the test.

The difference between the two — and this is
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where the change comes in — is this. Under medical
fitness when someone is disqualified for medical fitness
purposes» they are held cut of service until the medical
fitness problem dissipates or is cured or is somehow
corrected. Under Rule G» if you are found guilty of
violating Pule G which simply prohibits the use of drugs
or hallucinogens» alcohol or hallucinogens» while on
duty or while subject to call» you are subject to
discipline» which includes being fireo.

Medical fitnhess never had discipline involved
in it. Under this standard» we now have 45 days to test
negative or you're discharged. No other medical fitness
problem Is treated in that way.

QUESTION: Now» is it true that for another
disease that requires some kind of medical consultation
or treatment that If the employee were ordered to take
certain treatment to cure the disease and the employee
refused to cooperate and do that» that no disciplinary
action coulc be taken?

MR. CLARKES Your Honor» there is nothing —

QUESTIONS The employee fails to show up for
the medical appointments or fails to do what the doctor
instructs» can no discipline be enforced?

MR. CLARKES Your Honor» there is nothing In
the record on that. We would submit that discipline
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cannot be enforced by that. You can't rule --

QUESTION: Well, the other side takes the
other view and says» "We've always dlisciplliec employees
who fall to cooperate.”

MR. CLARKE; They discipline employees who
fall to show up for — to take an exam, to come In for a
routine physical or some kind of scheduled exam. That's
accepted practice.

QUESTIONS Uh-huh.

MR. CLARKE. And they fail to come in — they
are then disciplined for not complying with carrier
Instructi on.

QUESTION: And suppose that It's a completely
curable medical ccnaitlon if they take the medication
that's prescribed or do the exercises that they're told
to do and they just refuse to do it? They can't be
disciptined?

MR. CLARKE; Your Honor, we submit no. They
can't be returned to duty until they comply with the
instructions. There is a set procedure of another —
outside doctor's opinion, and then an arbitration If you
have a dispute over whether the standards and stuff are
proper. But the point is, we submit the person cannot
be disciplined in that type of situation because what is
happening Is that the medical standard is that you're
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taken out of service until you’re cured.

What is going on is a question of whether or
not there Is any insubordination.

QUESTION; You said there are set procedures
for having you taken out of service until you‘re cured.
Are those In the contract or are they outside the
contract?

MR. CLARKE. They're mainly In the contracts»
your honor. There are procedures for outside doctors
for getting a second opinion. And then the -- if there

Is a dispute» there's an arbitration prccess. There's

QUESTION. Well» aren’'t there a whole set of
procedures under the — that the company has adopted for
the administration of Its own physical examinations that
are not In the contract?

MR. CLARKE; That's correct» your Honor.
Those are the medical fitness policies that the company
establishes. And they have --

QUESTION; May —

MR. CLARKE; — historically been established
by prohib ition-

QUESTIONS May 1 go back to a question that

you started to answer and then 1 don't think you ever
answered. What If you have a dispute ever whether there
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is a change within the meaning of the statute? Who
decides that?

MR. CLARKE; We submit» your Honor» that theie
Ss a — that if there Is a dispute over a — whether
there Is a change» the — that dispute» If the carrier's
position that what it is doing is not a change is
arguable — in other words» that the union's position—

QUESTION; Arguable that it's not a change?

MR. CLARKE; Arguab le —

QUESTIONS Who decides that?

MR. CLARKES The court makes that threshold
determination. Now» that is what has been the standard
in —

QUESTIONS The Adjustment Board can't make
that determination?

MR. CLARKES Your Honor» this Is the problem
that we have. The fact that something is labeled as a
major dispute doesn't eliminate the jurisaiction of the
Adjustment Eoard to resolve the contract interpretation
Issue. Even a frivolous claim» the unions have the
right to present to an Adjustment Board.

So» an Adjustment Board can make the
determination that there is or is not a change. What is
done in the court is not in any way affecting the
Adjustment Board's jurisdiction. Now —
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QLESTIONS You support the use of the wore
arguable then, don’t you?

MR, CLARKEs I do for a Ilimited type of test*
your Honor, Essentially what the union submits Is that
you have to looh at 2 Seventh for the standard on the
court’s Jurisdiction, The courts clearly have the
jurisdictior to enforce 2 First. They clearly have the
Jurisdiction to enforce 2 Seventh.

New, 2 Seventh said no change shall be made if
there Is a dispute over whether or not change Is used in
the statute. And the legislative history makes it clear
that whether or not a carrier claims a right under a
contract to make the change is not the issue as to
whether there Is a change. The change that --

OLEST10N; That Is not what 2 Seventh says.

It does not say all changes. It says all changes In
working conditions as embodied in agreements.

MR. CLARKES That's right.

QLESTIONS Suppose a railroad decides that
it"s going to open its locker room 15 minutes Ilater than
it used to, that's a change.

MR. CLARKES That’s r ight.

QLESTIONS Do you have to go through the
massive —

MR. CLARKES No, your Honor.
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QLESTION negotiations procedures —

MR. CLARKES No.

QLESTIONJ — for that? Why not? Because the
agreement didn't say anything about tnat particular
subject and» therefore» it's a change in the working
conditions but not a change in working conditions as
embodied in the agreement. So» what's always at issue
under 2 Seventh Is whether it's a change in what had
been agreed to.

MR. CLARKES Not —

QUESTION; So you have to get to the issue of
whether It's arguable that this was agreed to or not.
Not just whether it's arguable that this is a change.

MR. CLARKE; Your Honor» it's not whether
there's a change in what was agreed to. It's whether
there is a change that is affecting what is -- what was
agreeo to. That's what the legislative history makes
clear.

QLESTION; Well» I'm reading the statute. It
says working conditions as embodied in agreements.

MR. CLARKE; Yes» your Honor. That was added
in 1934 at the request of the railroads because they
indicated that working conditions — the conditions of
employment are specifically established by agreement.

New» the point —
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QLESTIONI In uhich case is* is this a change
in something that's been agreed to. And if it arguably
is a change In something that's agreed to, it's major —
minor If it is clear that nothing that's been agreed to
is being changed here, you don't have to go through a
major renegotiation of the contract.

MR. CLARKES Your Honor, there are two aspects
that are being confused Into one. There is the question
of notice. What triggers the obligation of notice. And
the second question is what is the status quo
obligation — that is in place — comes into place once
the notice obligation Is triggered.

What the Ilegislative history shows is that
language means — and this was adaed basically at the
request of labor — that if the carrier Is making a
change that affects rates of pay, rules, or working
conditions that are embodied in an agreement.

The clearest example are the line sales -**
even though it might not be prohibited by an agreement,
a violation of the agreement, If what they are doing
changes the working conditions. And the prime example
of that Is the use of the legislative history of 1924
where Mr. Richberg explained the intent of this
language. And that was that where they — the contracts
at that time had the expiration clauses that provided
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that they dtea at the end of a year unless 30 days prior
to that time notice of change had been given.

Arid the purpose of the statute that they were
proposing back in 192'-i* which was enacted as 2 First and
2 Sixth* was that eve.i though the contract language said
this is — you can change* you might make all your
changes* they couldn't do it if what was being done
would affect the rates of pay* rules and working
conditions while that bargaining process was going on.

QUESTION; Why isn't my locker room example
covered by your theory? why don't you nave to go
through a major renegotiation for that?

MR. CLARKE; Because* your Honor* whether or
not you report 15 minutes or a half hour Ilater is not
affecting the working conditions that are embodied in
the agreement. But where you change the —

QUESTION; It affects working conditions”*
doesn't it?

NR. CLARKE; But not as embodied in an
agreement. And for that reason It is not one that
requires notice. But* assume that you get —

QUESTION; That's — that’s my point.

NR. CLARKE; Right.

QUESTION; When you put the stress in, as
embodied In an agreement* it seems to me that's the
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other side*s case

MR. CLARKE; It Is not» yjur Honor» for this
reason. If you interpret somethin? as being — If
there's a question as to whether there is a change in
the literal use of that word that the Congress used»
then you oo have a question — we have to interpret tre
agreement Tfirst to determine if there's a change. But
where you clearly have a change and the carrier comes
bach and says* "But It is authorized by the agreement,”
that's the point we're getting to here.

They recognize that there Is a new policy that
was implemented. It"s clear that it's different than
what they did before. But they are coming in and
saying, "he have the right under our agreement with you
to mahe this change.”

Sc* the difference between this case and the
other case, the arguable stanoard which Is the reverse
of the NLRA's clear and patent breach of contract
standard®* or breach — is basically this. hhere you
have a dispute as to whether the contract Is being
changed by what they're doing, the Adjustment Board has
the ability In enforcing the contract to give complete
relief to both sides.

But where the dispute Is whether the change is
authorized by the agreement — not whether the agreement
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is being interpreted properly — If the dispute Is
whether the charge is authorized by the agreement, the
only thing the Adjustment Board can say is that no» it's
not, or yes, it lIs.

If the Adjustment Board says It is not, then
what you have has been a change In working conditions
that's not in the manner prescribed by Section 6, not in
the manner prescribed In the agreement. And that Is a
major dispute.

But, in the meantime, by the standards that
the courts have been applying recently, acopting the
arguable standard to this defense, defensive use of an
agreement, is that the status quo obligation has been
changed. And the point that I'm trying to get to In all
of thls —

QUESTION: You — You don't support the
reasoning of the Third Circuit then, although It ruled
in your faver?

MR. CLARKE; We do, your Honor, in the sense
— to this oegree. In this case it's not even arguable
that there was in fact an authorization to make this
change. But the reason why we‘re presenting this
standard, this view of Section 2 First ana Sixth is that
the courts have combined the status quo concept with the
minor dispute concept and they've twisted things
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around. The lower courts have twisted around , And wnen
you look at a dispute as being all major or at minor
and never the twain shall meet* what you come up with is
you adulterate the Act.

The Act was intendea* from the very initial
enactment in 1926» to put a status quo obligation on all
disputes. No change shall be made until the Act's
processes have been completed is what the intent of the
Act was:-

In the initial 1926 Act minor disputes were
also considered by the Congress. The only difference
was that minor cisputes Initially went to an Adjustment
Board that could be set up by voluntary agreement. And
If that Adjustment Board was able to resolve it* well*
that ended the problem. But if the Adjustment Boaro
didn't resolve it* it went immediately back -- if any
party reauested — to the mediation process. And from
the mediation process to the Emergency Board process.

And during that entire processing nc party
shall make any change In the conditions out of which the
dispute aro se.

QUESTION: Mr. Clarke®* can | ask you a
quest ion?

MR. CLARKES Yes* sir.

QUESTION; Would it be consistent with what
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you've just saia alt the way through for the railroad to
say after ycu filed your lawsuit» well» we didn't think
ther; was ary change here» we think we were just making
a —- pursuing a past practice that is Implicitly
authorizea by the collective bargaining agreement? But
a dispute new seems to have arisen ana therefore»
pursuant to subparagrapn {i}» we will file some kina of
a proceeding before the Aajustment Board and say» please
tel | us whether we are right or wrong about our reading
of the agreernen t.

MR. CLARKE: That is correct» your honor» and
that's the point that we are trying to make here.

QUESTION; And had they done that» and had the
Aojustment Board said» yes» this is authorized by the
agreement» then your Ilawsuit would be gone.

MR. CLARKE; Well» that's correct» your Honor»
because ther it isn't being in a manner authorizea by
the agreement. But until that --

QUESTION; And also» you could have done that
too» couldn't ycu?

MR. CLARKE; Your Honor» the unions could also
protest* but the unions' position is that there Is no
way you could say that the unions by agreeing to allow
the carrier to set medical fithess standards has ever
agreed to allow the merger of medical fithness and drug
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testing. They are two separate standards. In one
you're not fired? the other one you are fired.
QUESTION; What you're saying is it is so
clear that there is no change in the terms of the
agreement that it's not even arguable —
MR. CLARKE; That's correct, your Honor.
QUESTION; — and, therefore, no basis —

there Is no way In the world the arbitrator could have

MR. CLARKE; That is correct, except for one
problem. We are now to this Court, for the first time,
aodressing the interplay between major anc minor
disputes. And the point that we have to emphasize to
this Court is that if the lower courts — and | don't
just mean the Third Circuit, but all of the courts —
standard is applied --

QUESTION; There have been about five of them,
have there not?

MR. CLARKE; Well, your Honor, it's basically
ail of the — except possibly the Tenth Circuit — have
acopted the arguable standard. And we have no objection
to the arguable standard where the Adjustment Board can
give complete relief, It can resolve the entire
dispute. But where the Aajustment Board is one step in
the resolution cf the dispute, where if the Aajustment
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Board concludes that there is no contract authorization
for what is goiog on — not that it violates the
agreement» it changec the working conditions because
you're taKilng away the man's seniority» but it doesn't
violate It — then what you have is the Adjustment Board
can say to the employees» "Sorry» folks* we can't give
you any relief because you haven't gotten the contract
which prohibits what they're doing."”

The only thing that prohibits what they're
doing is the statute* and the statute’'s status quo
period. So* what that means* when the Adjustment Board
rules a couple of years down the pike* is that in the
meantime all of this was being done In violation of the
statute.

Now* Pitney* when this Court addressed the
concept of minor dispute and the Court's jurisdiction”*
the Court said that where there Is a clear violation of
the statute the court should not withhold its hand. but
where there is a question as to whether there is a
violation of the statute the court in the exercise of
its equity discretion should withhold Its hand and let
the Adjustment board resolve the case.

QUESTION; What happens* again* with my locker
room example where they just want to open the locker
room. 15 minutes Ilater?
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MR. CLARKE Your Honor»

QLESTION; That's a change. Okay?

MR. CLARKE: It"s not a change —

QLESTION: It's a change within the scope of
changes that | think the agreement allows the employer
to implement. Right?

MR. CLARKE; Your Honor» —

QLESTION; No?

MR. CLARKE; — whether it's in the scope
doesn't matter. It"s not a change unless you have an
agreement deal Ing with the starting time ana the
location. A change of 15 minutes In when you can go in
or out is not the type of change that requires a
notice. This is the point I'm getting — there Is a
difference between the notice obligation under 2 Seventh
and the status quo —

QLESTION: Is there anything written in this
agreement about — about medical — medical inspections?

MR. CLARKE; There is nothing written in the

QLESTION; It's Just a practice» right?
MR. CLARKE; No.

QLESTION: And that's why —

MR. CLARKE; No» it Is not —
QLESTION; — you say It's not —
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MR. CLARKE; — your Honor.

QLESTIONJ No?

MR. CLARKES That’s why this is a different

case than a practice case. If this was a practice»

there would have to be something that would trigger the

bargaining process* and that would have to be a change

in agreements* in the worKing relations that are
embodied in the agreement.

In this case the record below* according to
the courts* provides that there Is in fact an Implied
fact agreement dealing with Rule G* Its enforcement*
medical fithess. So we are now dealing —

CHIEF JUSTICE REHNQIiISTS Ycur time has
expired* Mr. Clarke.

MR. CLARKES I'm sorry.

CHIEF JUSTICE REHNQUISTS The case is
submitted .

(Whereupon* at 11S07 o'clock a.m.» the case

the above-entitled matter was submitted.)
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