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PROCEEDINGS
H; 58 p.m.

CHIEF JUSTICE REHNQU1ST; We'll hear argument next
In No. 88-1048» Robert J. Ouinn v. Wayne L. Mil Isa?.

Mr. O%Kee f e.

ORAL ARGUMENT OF KF:VIN M. O'KEEFE
ON BEHALF OF APPELLANTS

MR. O'KEEFE; Mr. Chief Justice» and may It please
the Court;

This case is before the Court on appeal from a
final Judgment of the Supreme Court of the State of
Missouri. Appellants» as certified by the courts below»
are a class comprising all registered voters of the
State of Missouri who do not also own real property.

At Issue Is Section 30 of Article VI of the
Constitution of the State of Missouri» a provision
authorizing the creation and operation of a Board of
Freeholders» which is an ad hoc» tax-supported» public
governmental body authorized the exclusive authority to
prepare and submit to the electorate of the St. Louis
Metropolitan Area a plan tor local government
reorganization including the partial or complete
government of all or any part of the City of St. Louis
and St. Louis County.

Tht case was originally submitted on

3
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cross-motions for summary judgment and stipulated
facts. The challenge to the Section 30» doth on its
face and as applied* in the instance of tne creatian of
the present Board of Freeholders in this area* was
overruled by the Missouri Supreme Court on the grounds
that the equal protection guarantees of the Fourteenth
Amendment are Irrelevant to the discrimination suffered
by the appellant class because» in the court's words*
the Board of Freeholders fails to exercise "general
governmental power.”

The question thus presented in the Court this
afternoon is whether the State of Missouri may* by the
operation of its State Constitution and tne activities
of appointing authorities operating under that
provision* extend to one class of citizens — to wit*
property owners* the owners of real property — the
opportunity for public service and participation in a
critical aspect of state and local governmental
operation and* at the same time* withhold an equivalent
opportunity for service and participation to the members
of the appellant class solely because the appellants do
not own an Interest in real property.

QUESTION; Mr. O'Keefe, how far does your
theory go? The Board does deal with things like
recommendations on property taxes* | gather* and

4
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formation of sewer districts» and property boundaries of
one kind or another.

Oo you suppose It would be possible» because
property owners are particularly affected» to have a
Board In which some of the members have to be property
owners?

MR. 3'KEEFE; Your Honor» the circumstances» of
course» are not that there is a requirement fcr a
representative array of Board members.

QUEST I ON; I understand that. That's not my
quest ion.

MR. 3'KEEFEi I do not believe that property
ownership would be a disqualification for service» as is
the lack of property ownership.

QUESTION; Wei I» I'm asking whether it would be
permissible under the Constitution» In your view» for a
state to set it up with certain members having to be
oroperty owners — maybe so many civi | engineers» and so
forth and so on. Can the state do that?

MR. 3'KEEFEJ Justice O'Connor» 1 don't believe
that the ownership of property bears any rational
relationship to the authority that a Boaro of
Freeholders enjoys. As such» either its absence or its
presence» —

QUESTION; (Inaudible) their duties impact

5
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heavily on property ownership?

MR. 3'KEEFE; Well, there s a reference in
Section 30(b) of the Missouri Constitution to the
levylnq of the property tax. That has been interpreted
by the State Constitution, howevei , as to — that it
involves the levy of both personal and real property
taxes. There are no exclusively real property issues.

The boundary lines of governmental entities are
certainly not real property issues. The creation of a
sewer district serves renters and property-owners allKe,
and similar proposals within the current plan,
particularly the reduction of the property tax ana the
imposition of an earnings tax In lieu of it, are
certainly not — do not demonstrate that the absence of
ownership of property should dilsaualify an inaividual.

QUESTION; Mr. O'Keefe, this Board, | take it,
doesn't actually adopt anything Itself, does it?

MR. O'KEEFE; It does adopt a plan.

QUESTION; But It — but the plan it adopts
doesn't have the force of law until it's ratified by the
e lector s?

MR. O'KEEFE; That is correct. If it Is
ratified — adopted by the electorate In the locality —
that is, the City and County of St. Louis — it becomes
the organic law of the territory and supersedes all

6

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



15

16

17

18

19

20

21

22

23

24

25

conflicting state statues.

QUESTION; What — what case of ours comes
closest, ao you think, to supporting the proposition
you're maintaining here?

MR. 3*KEEFEi Your Honor, | Delleve Turner v.
l-ouche is the most clear statement of the law that tne
equal protection guarantees of the Fourteenth Amendment
protect the right of each citizen to an equal
opportunity for service. In — when the state extends
to one segment of the population an opportunity for
service, that It is a violation of the equal protection
guarantees to withhold a similar opportunity to another
segment of the —

QUESTION; So* you — you don't Dase your
argument then on our — the Kramer v. Union Free School

District line of cases where we say that you can't

discriminate among — property qualifications for voters?

MR. 3*KEEFE; To the contrary, your Honor. 1
believe that the voting rights questions in Kramer, and
a variety of other cases including reapportionment
cases, candidate ballot questions such as Bullock v.
Carter and Lubln v. Panish, are ail highly relevant to
the consideration of this provision.

QUESTION; Well* but there are two quite

different lines of reasoning | would have thought. One
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is what you said earlier* the right to serve in a
governmental capacity. And the other is the right to
vote on matters that have a good deal of concern to you.

MR. 3 ' KEEFE; Your Honor* first of all* the
subsequent opportunity to vote does not overcome the
discrimination which occurs when the Board is first put
Into place. That Is the act of discrimination.

QUESTION* Well* It may not overcome the

discrimination insofar as theopportunity to serve is
concerned* but It very | iKelywould overcome any
discrimination insofar as theadoption of the plan is
concerned. If all the voters have a right to vote* it's

hard to see they are discriminated against as voters.
MR. 3'KEEFE: well, Mr. Chief Justice* 1
believe that the reasoning articulated by this Court in
Bullock and Lubin which concerned candidate
restrictions* qualifications restricting candidates
seeking an access to the ballot in a primary election”*
recognized that when an Identifiable segment of the
voting public has their perspective artificially barred

from the ballot* that they suffer a diminution of the

right of franchise and suffer an abridgement of their
right to vote.

The concomitant effect of an exclusion of a
segment of society from one level of participation has

8
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an impact on the exercise of the right to vote» and tnat
it is this exercise which In fact elevates the concern
In the constitutional failure of Section 30* that those
who do not own real property are allowed to participate
only at the back end of the process.

They may be naysayers* they may De able to vote
down a plan. And if they do* and if they* along with
the rest of society* still seek to improve the
operations of their government* they can only do so If
another Board of Freeholders would propose a plan.

And if that plan Is not satisfactory™* they may
attempt to participate in turning It down. But they
have no opportunity to —

QUESTION; What if —

MR. O'KEEFE; — see their public policy
per spec ti ve —

QUESTION; What if the legislature* the state
legislature — or, for that matter* the governor, had
authority to propose the plan. And let's say the
legislature were* you know* 70 percent Democratic —

MR . O'KEEFE; Well —

QUESTION; — ana it proposes the plan and the
people either take it or leave it. Now* could a voter
come in and say* well* you know* I'm a Republican* it's
a Democratic-dominated legislature* | haven't had a good

9
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shot at this?

MR. 3'KEEFE; Both Republicans and Democrats
have an equal opportunity to participate in tlie state
legislature.

The appellant class does not. The appellant
class Is barred from the opportunity to participate in
the critical decision-making process which precedes the
submission of the Issue on the ballot.

QUESTION; You have two challenges here» Mr.
O'Keefe. One facial and one as applied.

MR. O'KEEFE; Yes» your Honor.

QUESTION; Now» why is it bao for the
appointing officials to make as one of the
qualifications that they want for their appointees that
the appointee own real property?

MR. O'KEEFE; Well» your Honor» the appointing
authorities» the Respondents» mayor» governor and county
executive» did not in fact of their own volition apply a
property ownership requirement.

Counsel for the city and the county advised the
executive authorities that property ownership was a
requl rerne nt e

QUESTION; Well* that gets you back to your
facial challenge then. I mean» If you're saying it's a
requirement of the law or it's not a requirement of the

10
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law but It's how the law has been applied in this case
— you're saying you have nothing but a fac i 1f
challenge. Even your "as applied” challenge hinges on
the fact that the law requires this.

MR. 3'KEEFE; Well, because the law required
it» In fact» a nominee such as Father Reiner» the
President Emeritus of St. Louis University» was
withdrawn from service by application of the principle.

QUESTION; But you're saying It just boils down
to your facial challenge» because the law requires it.
And If the law doesn't require it» it's oKay that each
of the appointing officials should voluntarily — or»
perhaps» even on the basis of bad advice from his
counsel» have selected a freeholder. Is there anything

wrong with that?

MR. O'KEEFE; Your Honor» if — if the
appointing authorities — which, of course, are not the
facts situations — but, if the appointing authorities

under some circumstance were to believe that among other
factors It was advantageous that some of the appointees
also own property» that may or may not» given their
perspective» Pe a rational basis for them to use as a
factor.

But» when» as here» they cannot utilize that»
that factor is used as a bar to one segment for service

11
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QUESTION; But that's your

MR. OTKEEFE; — not as a —
QUESTION; -- your racial challenge. When you
say they cannot» that — that, requires that we find that

that's what the Constitution of Missouri requires.

MR. 3"KEEFE; Well» your Honor —

QUESTION; But your "as applied™ challenge» 1
thought» did not hinge on our determining what the
Constitution of Missouri reau ires.

MR. 3"KEEFE; You are correct» Justice Scalla.
What the "as applied” argument is» is that if the
appointing authorities got baa advicx» as you indicated
— if they made a mistake as to what the law required»
nonetheless» they did apply the standard —

QUESTION; Right.

MR. O'KEEFE; — that all nominees were
measured against that criteria —

QUESTION; And that's no good?

MR. OTKEEFE; Yes» sir.

QUESTION; Weil» I — you — what if the
governor and all the other appointing off ic ia is happen

to be Republicans and they say» as frequently happens In

this town when appointment are made» "I'm going to
appoint Republ leans.” Is that all right?
12
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MR . 3 * KEEFE; Your Honor» | don't believe that

QUESTION; You have a whole Boara of
Freeholders with nothing but Republicans on it* Is
there anything wrong with tnat?

MR. 3'KEEFE; Well, that would violate the
facial terms of Section 30 which require bipartisan
rep re sent at ion.

QUESTION; Yeah, I'm —

MR. 3"KEEFE; Aside from —

QUESTION; This is a hypothetical, Mr. O'Keefe.

MR. O'KEEFE; Aside from the minor detai I, the
exercise of discretion based on political affiliation |
believe this Court has endorsed In policy-making
p os it ions .

1 don't believe that this Board would be any —
would be outside the scope of policy-making bodies.

QUESTION; Would not be outside the scope?

MR. O'KEEFE; Would not be.

QUESTION; It"s a policy-making body?

MR. 3'KEEFE; I oel ieve it is. And, as such,
that would be one criteria which may, with others,

reasonably be applied.

QUESTION; I'm saying with others. That was
criterion one, ana then we’'ll look at other ones. But,
13

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



10

12

13

14

17

18

19

20

21

22

23

24

number one» you have to be a kepublican. And, don't
bother me» 111 look at your other qualifications when
— that's done sometimes» you know*

MR. 0 ' KEEFE i 1 believe it Is done. I think
there may be a significant problem with proof to

establish that fact.

But I don't believe that given the nature of
this body — that It is autonomous and independent and
has a significant broad-based impact on policy — that

It would necessarily fall outside the purview where this

Court has previously authorized political considerations

at policy level.

QUESTION; Mr. O'Keefe» how long does this

Board last? It's — It's not a self-perpetuating Board»

certain|y» is It?
MR. O'KEEFEJ It is not self-perpetuating. It
is authorized to be created for a period of one year.

It is an ad hoc body» tax-supported» and operates only

until it files a plan, which is a maximum time period of

one year.
QUESTION; It's pretty hard to get a plan out
in one year, isn't it?
MR. O'KEEFEJ They — they have achieved it.
QUESTION; It's been going on for some time»
and the county and the city Ilike to stay apart.

14
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MR. 3'KEEFEJ In fact» the history is that the
city and county were so-called divorced in 1876» and
this provisior was enterea in the Missouri Constitution
by an Initiative in 192*» primarily for the purpose of
allowing for that remarriage» if you will» between the
City and the County of St. Louis>

QUESTION; Of course» the very name of it
implies land ownership. At least» the term freeholder
has always been that way for me.

MR. 3'KEEFE; Well» Your Honor» 1 believe that
would be consistent witn about 700 years of common law»
as to the meaning of the term freeholder» which has» to
my Knowledge» no appellate decision has found It to be
Independent of the ownership interest In real property.

In fact» the Missouri Supreme Court also has
defined the constitutional use of the word freeholder in
the case of Shlviey v. Langford» cited in our reply
brief» to specifically require the ownership of a
fee-interest in real property. Lanas» tenements» or —

QUESTION; (Inauaible) for this requirement?

MR. 3°KEEFE; It is.

QUESTION; Yes.

MR. 3'KEEFE; The definition of the word
freeholder» Your Honor?

QUESTION; Well» the — the — the provision

Ib
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providing for this Boara doesn't say property ownership*
does it? It just —

MR. 3"KEEFES No.

QUESTIONS — says freeholder?

MR. O'KEEFE; It says freeholder» Your Honor.

QUESTION; Do you seek to invalidate the plan
that was proposed by the board» or just a declaratory
judgment that all voters are entitled to membership on
the Board? Or both?

MR. O'KEEFE; I would seek both» Your Honor.
That —

QUESTION; What — what was sought in the
complaint below?

MR. O'KEEFE: what was sought in the complaint
below Is a declaration of Invalidity and injunctive
relief against its enforcement» including as to the
present Board.

QUESTION; And who — who is the Plaintiff?

MR. O'KEEFE; The Plaintiff in this case is the
State of Missouri» the appointing authorities» and the
members of the Board of Freeholders.

QUESTION; You — you seek injunction against
enforcement of what?

MR. O'KEEFE; Section 30's provisions.

QUESTION; Well* does that Involve an

16
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abrogation of the plan that was proposed?

MR. O'KEEFE; Yes» Your Honor. we sought the
— we sought relief before a plan was proposed and
sought injunction against the further operations of the
Board. And that would include the product of an
illegally-constituted body in this instance.

QUESTION; Has there — has there been a vote
on the pian?

MR. O'KEEFE; There has not been a vote on the
Dlan. It was scheduled for June 20th of this year. A
lower court In St. Louis County has delayed the
election» pending the resolution of this appeal.

QUESTION; In — In the state court» did you
rely on the Lubin and the Bullock cases In the — In
your argument that the right to vote is burdened?

MR. O'KEEFE; In the pleadings filed with the
state court in our cross-petition for relief* we pointed
out that the exclusion of non-property owners from
participation In the Board can result In a biased plan
and Infringe on the rights of voters.

That's located In the Joint Appendix» if | can
Find it. The —

QUESTION; Is that in your argument before the
Missouri Supreme Court?

MR. O'KEEFE; There was no specific discussion

17
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of the voter impact —

QUESTION! Or —

MR. O'KEEFE! — issue In thh Missouri Supreme
Court.

QUESTION; Mr. O'Keefe, your opponent refers to
the Board of Freeholders in the New Jersey counties,
which he says there is no evidence that any of the
persons elected to those posts have to be freeholders.
And |1 assume you could call something a Board of
Freeholders without requiring that they own land, if you
want to.

Do we have a clear holding here by Missouri
courts that because the name of this is Board of
Freeholders you cannot be elected to it unless you —
unless you are a freeholder?

MR. O'KEEFE; We have, Your Honor. We have,
first of all, the definition of the term as used in the
Missouri Constitution, from which there has been no
withdrawal or retreat by the Missouri Supreme Court.

We have, secondly, a Missoui i Supreme Court
decision which discusses only issues of federal
constitutional law. Under the rule of necessity, it old
not determine that this matter could be resolved by any
ambiguity or uncertainty in state law issues.

QUESTION; Well* | can see that freeholders

Ib
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means what everybody thinKs freeholders means.

MR. O-<-KEEFE; Yes, sir.

QUESTION; But there's — there's no provision
in the Missouri Constitution that says the members of
the Board of Freeholders shall be freeholders. It just
calls them the Board of Freeholders.

MR. 3"KEEFES It calls them the board of —

QUESTION; Now, couldn't it be possible for the
Missouri Supreme Court to say, yeah, they're called
that, and maybe once upon a time they were that, but
there's no constitutional requirement that they all own
real property. Couldn't it -- wouldn't that be within
the realm of the power of the Missouri Supreme Court?

MR. 3'KEEFE; Nell, of course, the Missouri
Supreme Court Is bound to Interpret its Constitution and
construe it consistent with the past opinions and
principles —

QUESTION; Sure.

MR. 3'KEEFE; — of construction. The use of
the word freeholder is also found in Article VI, Section
18(g) concerning county Boards of Freeholders to prepare
local charters for counties, including St. Louis County,
and In Section 32(b) of Article VI concerning a
freeholder board for the City of St. Louis to prepare a
charter.

19
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And in those uses» the number of members
precedes the use of the term freeholders so that it
reads» ""there shall be a board consisting of 14
freeholders»™ and thirteen freeholders.

QUESTION; Right.

MR. O'KEEFE; In this instance» by —

QUESTION; There Isn't.

MR. O'KEEFE. Pardon me?

QUESTION; In this instance there isn't.

MR. O'KEEFE; In this instance» by reason of
the fact that the number is stated after the word as
opposed to before It» | don't think amounts to a
constitutional distinction between the two perspectives.

In addition» of course* the Ilanguage utilizes
— the section refers to the fact that the freeholders
of the city and county will establish compensation rate
for the freeholder from — the 19th freeholder — and
that the election is to be set on the date set by the

"f reehold er s.™

So» the section uses the term "members"” in some
Instances» and ™"freeholders™ in others.

QUESTION; See* I'm — I'm a little reluctant
to set aside a — a — a proposal in Missouri on the

basis of a meaning of the Missouri Constitution unless
It's unavoidable that the Constitution requires an

20
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Interpretation that makes this thing inwvalid. Ana — do
you —

MR. D' KEEFE; Well» Justice Scalia» 1 could —
I could suggest to you that» as was mentioned in the
prior argument» the trial court In this case took a
position such as that you are discussing here» that the
name Is titular only and not a requirement for office.

QUESTIONS Uh-huh.

MR. O'KEEFE; That opinion went to the Missouri
Supreme Court. As is In the case In other opinions of
law» by trial courts» particularly those on stipulated
facts» the Missouri Supreme Court gave no deference to
that opinion and did not articulate it» preserve it»
reflect It In any manner.

QUESTION; They didn't say no» but they didn't
say yes» either. There — it's hard to point to a line
In their opinion where they say» of course» the meaning
of our State Constitution Is that these members must be
freeho'ders.

MR. 3'KEEFEJ 1 think there is such a line»
Your Honor.

QUESTION; They say that — well» all right.
Go on. | know the —

MR. 3"KEEFE; Membership on the board is
restricted to owners of real property.

21
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QUESTIONI Was restric ted

MR. O'KEEFE; Was restricted to —

QUESTION; Was restricted is what they said.

MR. OTKEEFE; Yes» s ir.

QUESTION; And that could be Just a description
of — not the facial chal linge» but of the "as applied”
challeige. That maybe as a matter of fact the governor
and all the people who — who selected people did
restrict It to freeholders.

But that would be an "as applied™ challenge.
And then we get back to my Republican question.

MR. O'KEEFE; Well» Your Honor» they did not
separate the "as applied”™ and facial challenges or
concerns about the section in their decision.

The Missouri Supreme Court also» | think it is
fair to recognize» addressed this case because there was
an abstention order by the Eighth Circuit Court of
Appeals.

So» Missouri was ful ly aware of the *act» the
Missouri Supreme Court» as referenced in its opinion»
that it was being given an opportunity to address —
Identify» address» and resolve any state law issues
which might obviate the challenge» and old not do so.

QUESTION; They were» at least» making our job
harder. I've got to agree with you there.

22
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(Laugh ter.)

MR. O'KEEFE; It Is the position of the
appellants that In essence the rights which th>*
appellant class seeks to preserve are the identical
rights recognized and articulated by this Court In the
Turner decision» that it is the right to equal
treatment* the equal opportunity for service which the
Turner decision so jealously guarded.

The right to be free, in the Turner Ilanguage»
from the burden of an Invidiously discriminatory
disqualification by which one segment of society is
offered either a privilege» a right» or an opportunity
by the state. And» for irrational ana il logical
reasons» the class consisting of the appellants was
excluded from an equal opportunity for that right.

QUESTION; Mr. O’Keefe» oo we apply just a
rationality standard?

MR. 3'KEEFE* Your Honor» | oelieve that even
under the minimum rational basis test» as articulated In
Turner* that the freeholder qualification of Section 30
fal ls.

QUESTION; You think Turner was a typical
application of a rationality test? Or* did it look like
someth Ing e Ise?

MR. O?KEEFE; I believe it appeared to be a
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logically consistent and appropriate application of a
rational basis test*

I belleve» however that there are — there is
one set of factors which make the appellant
circumstances In this case ever, more compelling than the
issues in Turner. And that Is» as was discussed
previously. The concomitant impact which the exclusion
of the appellant class from service on the Board has on
that class®' rights as voters.

Ana when — as In the cases of Bui lock wv.
Carter and Lubin v. Panish — candidates seeking nearly
access to the ballot for a primary election, never to
exercise any ""general governmental power" or any power
whatsoever» other than the opportunity to stand again
for election» when this Court has considered
restrictions which impede the opportunity of citizens to
seek access to the ballot» you have found — and 1 think
aulte appropriately -- that no such standard can survive
constitutional scrutiny absent it being reasonably
necessary, and, therefore, surviving a heightened level
of constitutional scrutiny.

There is no difference between the opportunity
for service on the Board of Freeholders so that you can
dictate access to the ballot for the proposition, and
the opportunity for service — opportunity to stand for
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election in the primary election.

I think that that factor also would indicate
that the standard to be applied should be heightened.
But that under either standard» that the constitutional
equal protection deprivations of Section 30 must be
dec lared inval | d.

Unless there are additional questions» I1'd like
to reserve the balance of my time.

QUESTION; Than you» Mr. O'Keefe.

Mr. Buckner.

ORAL ARGUMENT OF SIMON b. BUCKNER
ON BEHALF OF APPELLEES

MR. BUCKNER; Mr. Chief Justice» and may it
please the Court;

The state» perhaps net surprisingly» has a
slightly different perspective on this case than that
enunciated by the appellants.

what's Important to remember Is that 65 years
ago the people of the state, that is, the whole State of
Missouri, decided that there might come a time when the
people of St. Louis City and County would want to
reorganize the metropolitan government. To that end,
the people of the state Invoked the state initiative
process.

They passed petitions ihrougnout the state,
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gathered signatures from every congressional district in
the state™ and voted to adopt a process. This was the
only thing on the ballot — or* pardon me — it wasn't
like adopting a constitution. It was one issue and the
people of the state voted to do this.

They voted to adopt a process whereby the Mayor
of St. Louis City* the County Executive of St. Louis
County* and the Governor* each appointed a number of
people to a board* a committee* whatever. In this case
it was called the Board of Freeholders* and this group
of people have exactly one function®* and that is to
propose a plan for the reorganization of Metropolitan
St. Louis government.

QUESTION; When they did that* they didn’t know
that the Constitution prohibited your having a — a
governmental unit like this composed only of property
owners. Because we hadn't told them that yet* had we?

MR. BUCKNER; If the reference Is to Turner wv.
Fouche* you're right. That case is Ilater than that.

On the other hand* it is my position — it Is
the state's position* as you suggested earlier — that
it is not clear that the Missouri Constitution Ilimits
membership on this Board to owners of real property.

The appeal Is essentially based on one sentence
that you've heard. We recognize membership on the Board
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of Freeholders was restricted —

QUESTION; Is there anything in the lore —
l-o-r-e — of Missouri that says that freeholders do not
mean holders of property?

MR. BJCKNERJ There is nothing in the Missouri
Constitution that speaks to that print. There is» |
believe» a statute that refers to a freeholder as one
who owns a certain number of chickens. But we have a
number of cases in Missouri» and in particular» the ones
In this line of cases that form the basis of the appeal
today .

And» In addition» there was another trial court
opinion which» of course» was not —

QUESTION. Which says that freeholders don't
mean freeholders?

MR. BUCKNER; That says that when the word
freeholder is used in this context» it should be
understood in a public law context» as opposea to a
property law context. And in the public law context»
the word freeholder does not impose any | imitation of
the sort urged by the appellants today.

QUESTION; What does It mean?

MR. BUCKNER; In this case the trial court held
that it was — it Imposed no Ilimitation over and above
the word "elector.™
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QUESTION; Or it doesn't mean anything?

MR. BUCKNERJ That Is what the trial court —

QUESTION; It"s just a —

MR. BUCKNERS — said.

QUESTION; — a wasted word.

MR. BUCKNER; Welly it Is a wasted word in the
sense that it Is a word that is being used to name the
Board.

In a property law context® It means owner of
real property. In a public law context, in this
particular case, it is just a descriptive word that is
used to name the Board.

QUESTION; Then what does it mean to the people
In Missouri? Or anyplace else?

MR. BUCKNER; To the Ilawyers who study real
property law. It means—

QUESTION; Wei ly now —

MR. BUCKNER; — owner of real property.

QUESTION; -- Ilawyers will make any word mean
anything they want to make.

(Laugh ter. )

QUESTION; I'm talking about common people.

MR. BUCKNEKk; Welly | would draw an analogy to
the use of the word "judgey”™ which is used in all sorts
of wvarieties and means different things In different
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conte xts

Here today» we would say that the juoge — the
judge refers to somebody who tries cases or hears
appeals. In another context» as | pointed out in the
brief» juoge, referring to a member of the County Court
of Jackson County — we referred to Harry Truman as the
presiding judge of that county, but Harry Truman wasn't

a lawyer. He didn't exercise any Judicial power. it

was merely the name we applied to a member of this group.

QUESTION; Well, what does freeholder apply to?
MR. BUCKNER; In this case, the word freeholder
Is not a word of Ilimitation that applies to the —

QUESTION; Does it mean —

MR. BUCKNER; — members of this Board.
QUESTION; — a person? Does it mean a

person? I mean, could it be a dog or a cat?
(Laugh ter.)

MR. BUCKNER; No, Your Honor. In this case
Section 30(a) refers to members of a boaro and talks
about appointees. Section 30(b) speaKs of freeholders.
That is, people who are members of this Board.

QUESTION; Mr. Buckner, did you make this
argument to the Supreme Court?

MR. BUCKNER; I personally did not make the
argument.
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QUESTIGN; Was the argument maae on behalf

MR. BUCKNER; That the word —

QUESTION; — of the state to the board?

MR. BUCKNER; That the word freenolder did not
act as a limitation —

QUESTION; Right.

MR. BUCKNER; — to membership? Yes» Your
Honor .

QUESTION; And yet the court's opinion appears»
at least to me» to assume that it means property owner.
MR. BUCKNER; There are a variety —

QUESTION; The court simply decided it on that
assumption» the Supreme Court did.

MR. BUCKNER; Well —

QUESTION; The district court didn't.

MR. BUCKNER; I thinK —

QUESTION; But wnen it got to the Supreme
Court» one has the iIimpression that that court assumed It
meant there Is a property ownership requirement. And It
decided the federal issue on that assumption.

MR. BUCKNER; As was pointed out a short while
ago» there were two arguments brought to the trial court
and to the Supreme Court.

Number one» is this provision unconstitutional
on its face? Number two» is it unconstitutional as

30

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



13

14

15

16

17

18

19

20

21

22

23

24

25

applied?

I would submit tnat on Its face we have the
statement at the outset of the Supreme Court opinion
that says In so many words» Section 30 required both the
Mayor of St. Louis and the County Supervisor of St.
Louis County to appoint nine electors to the Board. In
addition» the Governor of Missouri was required to
appoint one elector to the Board. That appears In the
Jurisdictional Statement at Appendix page two.

The court needed to go on and discuss the "as
applied”™ problem. We needed to do something. Ana the
court went on and It felt that the cases discussing —

QUESTION; Wait a minute. You think they
decided the question that a freeholder does not have to
be a land owner by using the word elector Instead of
freeholder» and that they made that significant
constitutional decision in the statement of facts?

MR. BUCKNERS I am submitting that we have
looked at the text of the Constitution which says that
the Board shall consist of 19 members» as you noted»
without reference to the word freeholder or to ownership
of real bproperty.

The trial court looked at that and said

specifically — and this is at page A-17 of the
Jurisdictional statement — It quoted the constitutional
31
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language of the Missouri Constitution and said the only
qualification for member, Is that they be electors.

The Missouri Supreme Court went on and found,
and said, that Section 30 required these people to be
elector? and then, in what | will admit Is a highly
ambiguous statement at the end, said, "We recognize
membership on the Board of Freeholders was restricted to
owners of —

QUESTION! Well, why then —

MR. BUCKNER; — real property.™

QUESTION; — would they need to have — go any
further? I¥f they didn't mean that, why would they then
go on and give a reason, say this doesn't raise an equal

protection problem because this is not a governmental

body?

MR. BUCKNER; We —

QUESTION; That doesn't make — they didn't
need to say that unless they — they said that against

the background of pioperty ownership, It seems to me.
MR. BUCKNER; We have the fact that both sides
have stipulated to, that all the members of the Board
were In fact owners of real property.
Thus, we have a problem with the Constitution
as applied, If It were, and we need to come up with some
sort of reason. And the court came up with an analysis
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that —

QUESTION; But you — so — on the "as applied™
basis» you agree that — that — that as applied they —
somebody thinks the property ownership was necessary?

MR. BUCKNER; I know that the counsel for both
St. Louis City and St. Louis County so advised the
appointing authorities.

QUESTION; And so must you defend this "as
applied™ case here?

MR. BUCKNER; I think not.

QUESTION; Why not?

MR. BUCKNER; Number one» Decause» as | have
suggested» we've moved from state to federal court now»
and these particular appellants were not discriminated
against In any way. Because we have stipulated that it
would have to be the County Executive to appoint them*
and the County Executive made his determination» we have
stipulated* without considering whether these people
owned real property.

So» these people would not have Deen Injured on
an "as applied”™ basis. In addition —

QUESTION; But the County Executive received
legal advise that you didn't have to be a freeholder.
But» what? The Mayor of St. Louis received contrary
advise?
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MR. BUCKNER; No» Your Honor. In each case»
the executive came up with a list of nine names. After
coming uo with the list of names» each of these
executives received legal advice.

In the case of the county» the legal advice was
these people need to be owners of real property. They
looked at the | ist of names. All these people» as it
happened» did own real property. So» there was no
change made.

In St. Louis City» the Mayor came up with a
list of nine people. He received the same legal advice
and went down the list ana determined that one of the
persons did not own real property* and he was excluded
from the — another person was appointed in his place.

QUESTION; And that person was — the person
who was excluded in St. Louis City is not a party to
this case?

MR. BUCKNER; That Is correct.

QUESTION; Mel 1* then» If that's true» why is
the "as applied” challenge really any different from the
facial challenge? because* as it's applied* even if it
doesn't mean that, apparently all the Ilawyers who
advised the governmental officials in your community
tell them that this Is what It means.

\nd maybe they‘'re wrong, but then they all act
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on Incorrect advice. So» the application of this
ambiguous provision is exactly the same as if If meant
what 1 thought it meant when 1 read it.

MR. BUCKNER; As Mr. — as Brother O'Keefe
pointed out In his brief» the law of Missouri Is
determined not by the appointing officials» but by the
court» the Missouri Supreme Court.

QUESTION. No. But it's applied by people who
listen to their lawyers. And their lawyers tell them
that — erroneously perhaps — that it requires
f reeh olde rs .

So» as applied in this — it just doesn't mean
they happened to appoint them. They appointea them
because they were tola Dy the people from whom they get
legal advice that this is what it means.

MR. BUCKNER; I have several responses to the
problem "as applied.” As | observed in my brief» my
reading of this tends to lead me to the conclusion that
"as applied” really wasn't raised in that we have the
statement In —

QUESTION; Well» if it wasn't raised, your
explanation for the Missouri Supreme Court's opinion
goes up In smoke.

MR. BUCKNER; It was not raised when brought to
this Court. Raised below, but not in this Court.
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QUESTION; But certainly ther Missouri Supreme
Court doesn't differentiate between two kinds of
chal lenge s.

MR. BUCKNER; No» it does not.

QUESTION* They don't even mention the "as
app !l led.”

MR. BUCKNER* I — | agree that the Missouri
Supreme Court —

QUESTION; So your explanation of that opinion
rests on the assumption they carefully categorized these
two different legal theories and disposed of one of them
in the statement of facts™* and then disposed of the
other one by — by making this governmental powers
argument.

MR. BUCKNER; As Justice Scalla observed, the
court could have made my job easier too.

ILaug h ter. )

QUESTION; And 1 also would point out that this
— the federal district Judge who read this just thought
that this Interpretation was really off-the-wall. He
thought It was — there was absolutely no merit to it.

MR. BUCKNER; That’s correct. That is —

QUESTION; And that's the one unambiguous
description of what -- what this provision means by a
judge here.
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HR. BUCKNER; But we havo a — In this case*
federal Judge Interpreting the —

QUESTION; Right.

MR. BUCKNER; — Missouri Constitution. And*

fortunately* in my case —

a

QUESTION; Presumably it was a Missouri Ilawyer.

MR. BUCKNER; Yes, he S.

QUESTION; Well* what should we do? Just give

it the best reading we can and interpret that opinion as

we best understand it?

MR. BUCKNER; 1 think not. That Is certainly —

QUESTION; Are we permitted to do that?

MR. BUCKNER; That is certainly one thing that

you may do* is look at that question.

As 1 suggested In the brief* this Is really a

legislative process and this Court does not have the
well* this Court may review two things in connection
with the Ilegislative processes.

First* the result. What comes out. When a
plan is adopted and — voted on by the people and
adopted by the people* this Court may review the way
that that plan meshes with the Federal Constitution.

That's not a controversial issue of Ilaw.

QUESTION; You're not suggesting that — you're

not suggesting that a referendum cures every equal
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protection violation just because the people want to
violate somebody's rights?

MR. 3UCKNERJ welly as Justice Stewart
suggested in the Town of Lockport decisiony there are
different considerations that apply to legislative acts
— ory pardon me — one class of votes ana referenda.

In particulary 1 think that what saves this
process Is that we have a vote by the people of the
State of Missouri to establish this process « and we have
a vote of the affected people at the back end.

It"s not as was suggested a while ago* we have
the people backing in and approving or disapproving. We
have the approval of the people at the outset as well.

I suggested that this Court may review the
result. We also know from cases like Baker v. Carr and
Reynolds v. Sims that this Court is very jealous of and
protects the right to vote.

As was suggested earlier todayy this really is
not a right to vote casec Nobody questions that any
person is being disenfranchised. Nobody questions that
any vote has been diluted.

QUESTION; I somehow thought we were being
asked to review the judgment of the Missouri Supreme
Court on an issue of federal constitutional Ilaw. 1
thought that's why we were here.
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MR. BUCKNtRI But whether that — Justice
O'Connor* you're correct» and that is why the appellants
appealed this case here.

But in order to exercise that jurisdiction*
there has to be a live controversy. And if the Missouri
Supreme Court and the lower court have determined and
can construe the constitution In such a way that that
federal Issue does not arise —

QUESTION; Well* what if we disagree with your
reading of it and we read their opinion as being based
on the assumption that the Missouri Constitution
requires the Board to be comprisea of property owners?
Suppose that's how we read it?

MR. BUCKNER; Then there are two questions that
arise. First* as to whether this is a justiciable
controversy. Second* as to whether there is a rational
basis for sucn a requirement.

We have suggested — well* there's several
potentially rational bases for this* and the trial court
suggested* for example* that this Board considers land
use issues and that real property owners may be better
equipped to consider questions of land use than people
who do not hold real —

QUESTION; Any real property owner or just a
real property owner in St. Louis?
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MR. BUCKNER; The trial court did not make any
such distinction.

QUESTIONS Well» you're representing the
Attorney General. What do you think it means? Any
property ow ner?

MR. BUCKNER; I think that from looking at the
text of the Missouri Constitution that since nine
persons are required to be electors of St. Louis County
and nine of St. Louis City» and one of some other county
In the state» that presumably they would be real
property holders in those counties.

QUESTION; Except you don't think they have to
be real property owners at all?

MR. BUCKNER; You're right.

QUESTION; AIll right.

MR. BUCKNER; Yes» s ir.

QUESTION; But do you have to own the real
property in that county? Or oo you have to be a person
Ir. that county who owns real property someplace?

QUESTION; The Missouri Constitution does not
draw that distinction.

QUESTION; Well» again» if | may Impose» what
I's your position?

MR. BUCKNER; I think that It is rational to
assume that when the people of the State of Missouri
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votod to adopt this provision that they Intended this
language to mean persons who reside in and own real
property — in fact» were homeowners» since that is the
most common form of real property ownership.

QUESTION; In St. Louls?

MR. BUCKNER; In the —

QUESTION; Or one of the affected counties?

MR. BUCKNER; Yes» Your Honor. In addition» |
have suggested in my brief that the process of
purchasing a home» since home ownership 's probably what
the people presumed, is an educational process in that
the person who purchases a home learns about real
property values and the value of various amenities In
the area, and the costs of these services.

This is an experience that somebody who has not
gone through — an experience that someone who has not
gone through this process will not have and not be able
to bring to bear.

QUESTION; Well, what about this Court's cases
In Turner and Chappelle?

MR. BUCKNER; We have — In the case of Turner
and In the case of Chappelle, we have persons who are
being asked to exercise administrative authority rather
than, as in this case, legislative authority.

And for that reason, | maintain that this
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process under the Pacific States Telephont anc Telegraph
case does not —

QUESTION» Could the state allow or provide
that bills in the legislature could only be introduced

by property owners?

MR. BUCKNER; I think that in such a case we
would run afoul of the — the Congress cr the Executive»
perhaps» on a guaranty clause question. but» no» that

would not be a reviewable controversy In this Court.

QUESTION; May | go back a moment to the
Interpretation of the Missouri Supreme Court's opinion.

In essence» you're arguing there was an
adequate and independent state ground for the decision?
Isn't that your —

MR. BUCKNER; Yes» Your Honor.

QUESTION; Does that court ever cite Michigan
against Long and recognize the force of that opinion
suggesting that when it Intends to rely on an
Independent and adequate state ground* it has to make a
clear statement to that effect?

MR. BUCKNER; The court does not» of course”*
cite to Michigan v. Long in this particular case.

QUESTION; That's right.

MR. BUCKNER; The state —

QUESTION; But they are aware of that doctrine»
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I hope.

MR. BUCKNER; 1 am —--= | am aware of that
doctrine. Yes» Your Honor.
QUESTION; No. I mean» the court is aware of

that?

MR. BUCKNERJ Yes» it is.

QUESTION; They cite It in other cases?

MR. BUCKNER; Yes» Your Honor. The question»
though» Is» given this record» what does the Missouri
Supreme Court opinion mean?

The appellants have been able to point to one
ambiguous statement. Andy on the other hand» 1 can
point to several clear statements throughout the record
that say that It consists of members» It consists of
e lectors.

QUESTION; The clear statement that the
Missouri Supreme Court intended to rest Its decision on

an adequate state ground rather than on the ground that

it argued — that It discussed about not exercising
governmental powers* which | gather was an argument that
you — hadn't even been made in that court before.

MR. BUCKNER; That is correct» Your Honor.

QUESTION; It's a rather strange way to clearly
rely on an independent and adequate state ground.

MR. BUCKNER; I cannot point to a statement of
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ground» we — we still are confronted» before we can
decide the federal ground, with the — with the

difficulty of Interpreting the Missouri Constitution*

without any interpretation by the Missouri Supreme Court

that's clear one way or the other.

MR. BUCKNER; Yes —

QUESTION; I suppose. Although you think it's

clear one way and your opponent thinks it's clear the
other. I don't think It's clear» myself.

MR. BUCKNER; Yes, Your Honor. You're
absolutely right.

QUESTION; Counselor, just as a matter of
curiosity. The Missouri Supreme Court — was written
Justice Donnelly, wasn't it?

MR. BUCKNER; Yes, Your Honor.

QUESTION; Did the entire court sit on this
case?

MR. BUCKNER. Yes* Your Honor.

QUESTION; The full court?

MR. BUCKNER; Yes* it did.

QUESTION; Unanimous opinion?
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MR. BUCKNER; Yes» Your Honor

QUESTION; Even Justice BlacKmar?

MR. BUCKNER; Even Justice BlacKmar? For what
it's worth» this was Justice Donnelly's last opinion on
the Missouri Supreme Court. He retired immediately
after writing this opinion.

As a — we were discussing a short while ago»
the rational Dasis for a land owner requirement — and
that is» Iin addition to the findings of the trial court
and the — the rational reason to have a homeowner and
the educational experience of owning a home» in
addition» somebody who owns real property within the
district is» quite frankly» likely to stay there because
there are certain transactional costs involved with
selling the home and moving elsewhere.

Thus» the — a home owner requirement is
analogous» anyway» to a prospective residency
requirement In that somebody who is likely to stay in a
particular jurisdiction Is more likely to be careful
about structuring the government that he is going to
live under» than somebody who is free to pick up and
move in the near future.

QUESTION; Mr. Buckner» does Missouri have a
certification procedure barring federal courts to ask
the State Supreme Court what it means by something?
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MR. BUCKNER; Not Your Honor. Tnils would —
this would have to be remanded. Alternatively — rather
than remanding it — boar In mind that what the state
and the governments would like In this case is to have
the appeal dismissed.

But what we are after in this case is an
election. We want to let the Deopie of Metropolitan St.
Louis vote and determine the kind of government under
which they will live. Alternatively —

QUESTION; (Inaudible) election?

MR. BUCKNER; Pardon me.

QUESTION; Can't they have the election? Is
there an injunction against the election?

MR. BUCKNER; Yes. After this opinion — or»
this appeal — was taken to this Court» one of the
members of the Board of Freeholders obtained an order
precluding the election In the City and County —

QUESTION; Oh» 1 thought it was just
voluntari ly postponed. No?

MR. BUCKNER; No. There is a court order
enjoining the election.

QUESTION; But It's the --

QUESTION; Is that from the district court or
the —

MR. BUCKNER; From the — 1 believe it's the —
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QUESTION; From a state cour ;?

MR. BUCKNERS — St. Louis — it's a state
court. A trial court in St. Louis.

QUESTIONS A state court in St. Louis.

QUESTION; So» as | understand it» it's the
official position of the State of Missouri that
homeowners are better qualified than all other electors
to participate on certain governmental units?

MR. BUCKNERS I am proposing this as an idea
that might have occurred to the electorate at the time
it adopteo this.

QUESTIONS Well» Is it your position that that
comports with the equal protection clause?

MR. BUCKNERS I'm saying that there is a
rational basis for believing that. Yes» Your Honor.

QUESTIONS And» therefore» it comports with the
equal protection clause?

MR. BUCKNERS Yes» Your Honor.

QUESTIONS It's also the position of the
Attorney General of Missouri* | gather» tnat the
Missouri Constitution doesn't require that?

MR. BUCKNER; Yes* Your Honor.

QUESTIONS May 1| Just clear up one thing? When
this — when Article 30, or whatever it Is, was adopted
— how long ago was this constitutional provision
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adopted?

MR. BUCKNER; In 1924. Sixty-five years.

QUESTION; There was not then a freeholder
requirement for state electors» was there?

MR. BUCKNER; For electors?

QUESTION; No» Just for voters in the State of
Missour I?

MR. BUCKNER; No, Your Honor.

QUESTIONS Okay. Well, has the Missouri
Supreme Court defineo what a freeholder Is for the
purposes of some other provisions to the Constitution?

MR. BUCKNER; As the appellants have cited, for
other provisions of the Constitution, and notably the
one in Article I» it has been defined to be an owner of
real property.

QUESTION; But Article lisa provision that
requires somebody to be a freeholder.

MR. BUCKNER; Yes, Your Honor.

QUESTION; Your point is that this provision
doesn't necessarily require somebody to be a
freeholder. He just calls the Board a Board of
Freehol de rs ?

MR. BUCKNER; Yes, Your Honor. As | had —

QUESTION; A plain obvious reaalng of the
1anguaae?
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MR. BUCKNER; It’s a plain obvious reading of
the Constitution that ;hese people are required to be
electors of various districts.

QUESTION; Yeah, all r ight.

MR. BUCKNER; The — we were discussing quite a
while ago the meaning of the word "judge.” Sometimes it
means one who sits or a case. On election day, It means
someone who supervises a polling place.

QUESTION; Well, that's different than saying
that the Board of Freeholders doesn’'t mean a — that
they have to be freeholders.

MR. BUCKNER; But a board of Judges at a
racetrack refers to people who supervise stewards rather
than —

QUESTION; Well, sure, but —

MR. BUCKNER; — people who —

QUESTION; — they're judges for that purpose.

MR. BUCKNER; But, the point is we use judge —
the word "judge™ to mean different things in different
contexts. And in the context of Section —

UUESTI ON; So freeholder means — might mean —
might mean four or ¥F*ve different things, depending on
where In the Constitution It is.

MR. BUCKNER; It Is — In this particular
section It is only a name given to a group of people who
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serve on a particular board. These people* whan we talk
about appointment and qualifications in Section 30(a) —

QUESTION; And even if they happen to be
freeholders* so-called* tnat aoesn't mean they have to
own real property?

MR. BUCKNER; So the trial court found. Yes*
Your Honor.

QUESTION; Is that your position too?

MR. BUCKNER. When using this word in a public
law context, as found by the trial court* yes, that is*
at this point* the law of Missouri. When —

QUESTION; Has the Attorney General's office
ever taken a position on this?

MR. BUCKNER; I am not aware that our office
has —

QUESTION; Have you ever taken the public
position?

MR. BUCKNER; In the trial court and in the
Supreme Court* yes* Your honor.

QUESTION; In the public — did you ever tell
tne public that freeholders don't mean freeholders?

MR. BUCKNER; We have not issued any —

QUESTION; Did you ever? In a speech or
anything? Did you do this anyplace other than in this
case? Did you ever say that freeholders didn't mean
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we din take that position. Yes» Your Honor.

QUESTION; Wei I» | take it you must have taken

it in the trial court here.

MR. BUCKNER; That is true.

QUESTION; You didn't take it when you aavised

the Governor» though.

MR. BUCKNER; The Governor is the former

Attorney General and did not ask for our advice on this

quest ion.

(Laug h ter.)

QUESTION; Touche. Touche.

MR. BUCKNER; If there are no further
questions» 1 would ask this Court to dismiss the
appeal. Thank you very much.

QUESTION; Thank you» Mr. Buckner.

Mr. O'Keefe» do you have rebuttal?

REBUTTAL ARGUMENT OE KEVIN M. O'KEEFE

ON BEHALF OF APPELLANTS

MR. O'KEEFE; I do» Your Honor. The shotgun
arguments from the other side leave a lot of stray
pellets that I'd like to try to pick up very briefly.

First of all» there is no question as to the

51

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



13

14

15

16

17

18

19

20

21

22

23

24

25

meaning of the word freeholder in the English language
or in the common Ilaw.

1 think the state's assertion that It nas
suddenly become mere surplusage, contrary to the rules
of constitutional construction in the Missouri
Constitution, that it has become devoid of meaning.
Were there a single appellate decision of any court in
the English-speaking world in the 700 years since the
foundations of common law to support that position, It
might have more merit.

QUESTION; Wei I, what about the — what about
the district court?

QUESTION; Circuit court.

QUESTION; | mean circuit court.

MR. O'KEEFE; The — the St» Louis County
Circuit Court, trial bench, as a conclusion of law,
ruled that a freeholder qualification was not necessary,
and as a matter of dicta* suggested that the term may
have no meaning. That's as far as —

QUESTION; So there has been a court who says
that the term Is meaningless.

MR. O'KEEFE; Well, as a matter of dictum, the
trial court In this case postulated that that was a
potential. The Missouri Supreme Court, of course, did
not adopt that finding, or that conclusion.
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And» In fact» one of the things which concerns
the appellants is the very issue which Justice Sealia
raised. The red herring approach of the state's wishing
that there was an ambiguity in the Missouri Supreme
Court’'s decision ooesn't make it so.

The fact that they focused a lot of attention
to debate a hypothetical ambiguity doesn't make an
ambiguity. What the other siae seeks to ao is to read
into the Missouri Supreme Court what they did not say»
and to read out of the Missouri Supreme Court's opinion
what they did say.

And that Is» first of all» Inconsistent with
the authority and jurisdiction of the Missouri Supreme
Court to interoret the state statutes and Constitution
of that state as it sees Fit.

And it Is also inconsistent with the findings
of the Missouri Supreme Court when it specifically
defined the constitutional use of the term freeholder.
There Is —

QUESTION; Mr. —

MR. O'KEEFE; — no ambiguity.

QUESTION; Mr. O'Keefe» can | ask this? I can
understand how your clients have standing» if the
Missouri Constitution reaulres these people to be — to
be freeho lders -
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But* let's assume that | don't know what the
Missouri Constitution requires and let's assume I'm just
looking at your "as applied” challenge. why do — why
do your clients have standing on the ™"as appl ied”
challenge If it appears that the only people on the list
of names submitted — only one person was bumped off
after this advice was given and that person is not among
your clients?

MR. O'KEEFE; To the contrary, Your Honor.
Father Reiner is a member of the class. The class in
this case Is every person who could be subjected to
discrimination on the property ownership requirement.
The class consists of every registered voter in the
State of Missouri who does not own real property.

QUESTION; Wei I* that may be the class* but
what about the named plaintiff?

MR. 3 ' KEEFE; Your Honor* we are before the
Court as the defendants In a case put out by the state.
They designated the named parties; they defined the
class.

QUEST ION; Melt —

MR. O'KEEFE; For them to come now and suggest
that we are not appropriate parties raises some
substantial questions as to what sort of a judgment we
are appealing from. Excuse me,
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QUESTION; Well? 1 guess you have to get him In
there. I guess If he's In the class» It's all right.
But everybody else in the class hasn't been harmea. So»
It really turns» then» on whether he's in the class.

MR. 3'KEEFE. Your Honor» | don't believe
that's necessary. Both in Turner where the at
footnote 23 in the Turner decision where this Court
discussed the fact that the local authorities can be
relied upon or expected to obey the state law» and also
in Carter v. Green County Jury Commissioners aecided the
same day» whers the Court recognized —

QUESTION; That goes to the facial challenge.

I agree that iif. — if the Constitution says that»
there's no standing problem.

I'm only worried about the situation If the
Constitution doesn't say that but everybody believed it
says that and everybody acted on that basis. Then |1
wonder why anybody» except Father Reiner» was it —

MR. 3"KEEFE; Well» first of all» Governor
Ashcroft» one of the appellees» and the person
responsible for selecting the 19th member of the board*
did specify that he did not consider and would not
consider anyone who did not own real property. It was
an applied criterion in the Governor's choice from among
all the registered voters in the state who do not reside
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in the City or Ciunty of St. Louis.

So» certainly» all of them are clearly
specifically» and factually» within the class.

The — the questions also suggest the state's
position that there is a rational basis for this
criteria. Of course» first of alls the Missouri Supreme
Court has not dentified any legitimate state oojective
which it claims Is served by the exclusion of
non-property owners» non—freeholdeVs from service on
this body .

Secondly» even the trial court —

QUESTIONS Well» In rational basis cases
doesn't the — don't our cases sometimes suggest that if
a court can dream up one —

MR. OrKEEFE; Generally* Your honor» they're

required to at least aream it up Defore they finish the

case.

QUESTION; Uh-huh.

ILaughter.)

MR. O'KEEFE. As opposed to relying on this
Court to —

QUESTION; Yeah» but nevertheless—

MR. O'KEEFE; — dream up a justification for
them.

QUESTION; Well* | Know* but judges might think
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that — that they — even if one isn't suggested» the
judges might thinK there is one.

MR. D'KEEFE; Weil» Your Honor» unless they
articulate what that might be» it's very aifficult for
this Court to hypothesize what reasoning may have gone
into a decision which does not support that.

QUESTIGN; Weil» what if we thought — what if
we thought there was a perfectly good reason for that?

MR. O'KEEFE. Your Honor —

QUESTION; Are we forbidden to affirm?

MR. O'KEEFE: If you believed that was
consistent with constitutional — equal protection
ana lysis —

QUESTION; Wei I» how about — how about — Is
It consistent with our cases?

MR. O'KEEFE; I oelieve it is not in — it is

not consistent with your cases to make such a conclusion.

QUESTION; Well» there certainly are cases from
this Court that say that we may speculate as to what a
rational basis would have been. Williams v. Lee Optical
Compa ny.

MR. D'KEEFE: Your Honor» I'm not going to

confess — I'm not going to assert that I'm familiar
with that particular decision. In general» 1 —
QUESTION; In any event» we do speculate —
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MR . 0 ' KEEFE Pardon me?

QUESTION; And, jn any event, we oo speculate.

(Laughter.)

MR. O'KEEFE; Well, certainly, In this case you
wouldn't speculate.

QUESTION; Believe it, Mr. O'Keete. No.

MR. O'KEEFE; Pardon me?

QUESTION; After all, it's just a wasted word.

MR. O'KEEFE; Well, Your Honor, that — it is
the state's contention that it's a wasted word. But, of
course, there — every use of the worcs in the

Constitution are presumed Intentional and meaningful and
not surpl usage.

I'd also like to just point out that the state
has conceded that It believes that this Board of
Freeholders — first of all, it abandoned the reasoning
of the Missouri Supreme Court to justify the relief they
seek now, but also that they have contended that the
Board of Freeholders process is equiva'ent to the state
legislature and the right of initiative, and have even
suggested to this Court tnat it would be an appropriate
application of a rational standard to limit -- in
response to the question asked previously - to Ilimit
the opportunity to introduce bills in the Missouri
legislature to only property owners.
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Presumably they also suggest It would be
rational to limit the right of initiative to property
owners* Essentially what they are suggesting is that
Missouri is to be a two-tierea class — a two-class
society. One classy the landed gentry al lowed to
participate at the front and back end of the
governmental process* while those who jo not enjoy the
privilege» are allowed to participate only at the bacK
end of the process*

A hundred and forty-seven years ago this month»
the citizens of the State of Rhode Island went into
rebellion. Armed rebellion in the streets for the
purpose of protecting the right of the participation in
government» free of a property ownership qualification.
The doors rebellion was a sad chapter in that state's
history and In this country's history.

But the appellants in this case seek no more
greater right than that. Thank you» Your Honor.

CHIEF JUSTICE REHNQUIS T* Thank you, Mr.

0 'K eefe .
The case Is submittea.
(Whereupon, at 2i57 p.m., the case in the

above-entitled matter was submitted.)
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