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IN ThE SUPREME COURT OF THE UNITED STATES

--------------------------------------------------------------------------- x

MISSISSIPPI BAND OF CHOCTAW :

INDIANS, :

Appel I ant :

v. : No. 87-980

GRREY CURTISS HOLYFIELD, ET UX., :

J.B., NATURAL MOTHER AND W.J.,

NATURAL FATHER :

----------------------------------------------------------------------------x

Washington, D.C.

Wednesday, January 11, 1989 

The a dove-ent i tIed matter came on for oral argument 

before the Supreme Court of the United States at 10:52 

o'clock a.m.

AP PEARANCE S:

EDwIN R. SMITH, ESQ., Philadelphia, Mississippi; on 

behalf cf the Appellant.

EDWARD 0. MILLER, ESQ., Gulfport, Mississippi; on behalf 

of th e App e I I ee s.
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(10:52 a.m.)

CHIEF JUSTICE REHNQUIST: We'll hear argument next 

in No. 87-980» the Mississippi Band of Choctaw Indians 

v. Orrey Curtiss Holyfield» et ux.

Mr. Smith» you may proceed whenever you're 'eady.

ORAL ARGUMENT OF EDWIN R. SMITH 

ON BEHALF OF ThE APPELLANT

MR. SMITH: Mr. Chief Justice» and may it please 

the Court:

Only ten years have passea since this Court's 

ruling In United States v. John» where the Mississippi 

courts were attempting to apply state laws to Indians 

within the territorial jurisdiction of the — of the 

Choctaw Indian reservation. At stake in that case was 

not simply the Indian country status of the reservation 

lands» but ultimately the legal existence of the 

Mississippi Band of Choctaw Indians as a tribal 

govern ment.

Despite this Court's unanimous ruling in John 

vindicating the tribe's rights to a separate 

jurisdiction» now a decade later» Mississippi courts are 

once again seeking to apply state laws to Choctaw 

Indians of the Choctaw reservation. At stake this time 

is potential ly not simply the future existence of the
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Appellant» Mississippi Bana of Choctaw Indians» out the 

future existence of Indian tribes nationwlae as 

identifiable cultural entities.

The Issues before this Court arose within the 

context of the state adoption proceeding» a non-Inaian 

white couple from down on the coast petitioned a state 

court to adopt twin full-blooded Choctaw Indian babies 

immediately following their birth at an of f-re se r v at i on 

hospital. Both the natural mother and the putative 

father In this case were and still are resident and 

domiciled on the Choctaw Indian reservation. Cuite 

simply» the mother left tor the short period of 

approximately ten days for the purpose of giving birth, 

signing over the children for adoption and returning to 

the reservat ion .

QUESTION: Mr. Smith, I’m troubled a little bit by

what might be a standing problem here. The only 

petitioner is the Choctaw Band, isn't it?

MR. SMITH: Yes, Your Honor.

QUESTION: Ue 1 f , supposing this were a case that

oicn't involve Indian tribes, but involved people in 

California, say, getting a divorce from one another and 

the State of Nevada felt very strongly, since they had 

been both oonrici led in Nevada, that Nevada courts should 

have had jurisdiction rather than the California courts,

4
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do you think the State of Nevada by itself could come 

before us anc say» w e I I , the California courts had no 

jurisdiction here» they should have done it in Nevada?

MR. SMITH: No» sir» Chief Justice Rehncuist. But 

there is a crucial distinction here in that the standing 

of the Mississippi Band of Choctaw Indians has been 

vested by statute» and —

QUESTION: Meli» does the statute say in so many

words that the Mississippi Band shall have a standing to 

raise this sort of a question?

MR. SMITH: The — the statute provides a vested 

interest In the tribe in the placement of its Indian 

children» and that Is precisely what's at stake here, 

he 're alleging that the children were wrongfully taken 

frcm the tribe» and therefore they — they have suffered 

a wrong. They have suffered an injury.

QUESTION: Well» I suppose you could say the Tenth

Amendment gives the State of Nevada a vested interest» 

too. I mean, does the tribe have any more interest in 

the ability to apply its laws by virtue of this statute 

than the states do by virtue of — of our constitutional 

structure?

MR. SMITH: Yes, sir, Your Honor, I believe they 

do. The distinction would be that the — the Tenth 

Amendment provides that all powers not vested are

5
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reserved to the states. Now» in this particular case 

the powers were specifically — or the power to regulate 

Inalan affairs was vested Dy the Constitution in 

Corgress. And Congress» in turn» has Dy statute 

conferred a protected interest in the tribe in the 

future of its children. As the statute says that they 

are of paramount Importance to the future of the tribe 

itself.

QUESTION: Mr. Smith» I guess the statute in

section 1911 says the Indian child's tribe shall have a 

right to Intervene at any point in the proceeding* in a 

state court proceeding» involving termination of 

parental rights. Is that right?

MR. SMITH: Yes* Your Honor.

QUESTION: And the tribe did intervene pursuant to

that s tatu te ?

MR. SMITH: The tribe filed a motion to dismiss, 

alleging that the state court lacked jurisdiction over 

this proceeding. It Is our contention —

QUESTION: Is that tantamount to an Intervention in

th e pr ocee dIng?

MR. SMITH: Yes» I would say it was tantamount to -

QUESTION: And what was the timing of that motion

by the tribe?

MR. SMITH: The motion was filed as soon as the

6
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tribe learned that the adoption bad gone on through, I 

th inK it's --

QUESTION; Was that after the adoption had become 

final?

MR. SMITH; That was after the adoption became 

final» but important to this case I think to understand 

is that even before the children were born» the tribe 

hac become aware that the adoption was going to take 

place and hac notified the proposed adopting couple» as 

well as their counsel» that there was this federal law 

that did govern» and that the — the natural mother was 

resident» domiciled on the reservation» and that 

therefore 1911(a) would vest exclusive jurisoiction in 

the tribal c our t.

QUESTION! well» how long after the adoption decree 

was issued by the trial court old the tribe intervene?

MR. SMITH: I am not certain» but I believe it was

something like three or four weeks. We nad — we — the 

opposing — or the counsel hanal ing —

QUESTION: Wasn't it between January 28 and March

31 or the two months?

MR. SMITH: Yes.

QUESTION: Yes.

MR. SMITH: We had been making repeated attempts to 

try and notify opposing counsel ano tried to keep

7
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abreast of what was going on and were not able to learn 

until after the adoption was in place. We receivea a 

copy of th e dec r ee .

QUESTION: Do you think that this Court has

appellate jurisdictior of this claim of the tribe?

MR. SMITH: Yes» Your Honor» I do. I believe that 

in many respects this case is a carbon copy of the John 

v. Mississippi portion of the U.S. v. John case.

QUESTION: I thought the court below just didn't

deal with the constitutionality of the statute at all.

MR. SMITH: I — I think that it's a matter of 

interpretation and that there is a lot of guesswork that 

has to take place on this case as to precisely what the 

court did and did not oo in here.

Under one theory they are* in effect* enacting* or 

they are legislating* the residence and domicile under a 

new set of rules that they — they adopted for this 

specific case. And in doing so* they are imputing these 

rules of residency and domicile to the Choctaw 

reservation as well to say that they are not residents 

anc dom I cI l I aries of the reservation. To the extent 

that they try and do this —

QUESTION: Well* I thought the state court was just

applying It own state law to determine the domicile of 

the child. Isn't that what happened* and isn't that a

8
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fair reading of what the court below did?

MR» SMITH: I believe» Your Honor» that both

readings are consistent» that under — on the one hand» 

they could have teen saying that the rules of residence 

and domicl le are that they have to* one» be physical ly 

present within the Jurisdiction and* two» that it has to 

be consistent with the — the expressed intent of the 

natural mother. And then they are taking these — these 

two newly fashioned rules* these departures from the 

previous rule that the State of Mississippi hac on 

residence and domicile» and they are applying them onto 

the reservation to say quite simply this mother was not 

a resident and domiciliary.

QUESTION: keI I» I thought it was a fair reading of

the court opinion that we're being asked to review here» 

that it was applying a matter — as a matter of state 

law in Mississippi a determination that this child was 

domiciled in Mississippi.

MR. SMITH: . But It is —

QUESTION: And so» I have difficulty knowing how we

have appellate jurisdiction. Now» perhaps we could 

grant certiorari* put it's very difficult for me to 

understand how we have appellate Jurisdiction here.

QUESTION: For what's it worth» I share Justice

O'Connor's concern.

9
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MR. SMITH Yes» sir

Because it is necessary in this case to make a 

determination that these cnildren — or that the natural 

mother — or note that these children were not residents 

at law and dcm?c i I i aries at law of the Choctaw 

reservation. And the only way that this could have 

possibly taken place was to apply these newly fashioned 

standards onto the reservation to» in effect» expatriate 

these children» because otherwise 1911(a)» I believe is 

quite obvious» would apply and would make it clear that 

the state court did not have jurisdiction» which Is our 

contention here.

As to the matter of the certiorari jurisdiction, 1 

believe that opposing counsel has failed —

QUESTION: Well, 1911(a) just says that an Indian

tribe shall have exclusive jurisdiction over a child 

custody proceeding Involving a child who resides or is 

domiciled within the reservation.

MR. SMITH: That's correct. Your honor.

QUESTION: Now you have a child that was born off

the reservation, and a state court saying as a matter of 

state law, it isn't domiciled on the reservation.

That's what we have, isn't it?

MR. SMITH: That's — that's true, Your Honor.

QUESTION: Yes.

10
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MR. SMITH: But I believe that to the — I think 

that there are two crucial things here. One of them is 

that that was not the state law up until this particular 

case. In 1975 the Mississippi Supreme Court said that 

it was unquestioned that the residence of — of a minor 

was that of its parent or guardian — cf Its natural 

parent. And this was in the In re Watson case. So» 

first of all» this was a newly fashioned rule» which I 

th ink is —

QUESTION: Well» generally speaking we accept the

determination of state laws that's determined by the 

state's highest court. You just want us to say that 

that's preempted by federal law. I mean» I think it's 

very difficult for us to say that isn't the state law of 

M i ssis sipp i.

MR. SMITH: We have — we have no dispute with 

Mississippi's right to create such a law» but we do have 

a dispute with their right to be able to apply that in a 

manner such as here to divest the tribe of its rights to 

adjudicate over these minor children.

As far as the certiorari jurisdiction of the Court 

goes» I would note that the Appellant in his reply brief 

raised no objection to the certiorari jurisdiction. So» 

Justice Blackmun» I would — I too am in agreement that 

the certiorari Jurisdiction of this Court would lie in

11
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this case

QUESTION: In your view of — of the federal law»

you apparently take the position that an Indian parent 

who would like to place an — an — that parent's 

illegitimate child with a non-lnaian family would have 

to permanently leave the reservation to do it ana 

establish domicile outside the reservation. Is that 

right?

MR. SMITH: That's correct.

QUESTION: Do you think that's what Congress

intended?

MR. SMITH: Yes» I — I bel ieve that Congress 

intended through this legislation to make it less easy 

for the state courts to be able to come In and to remove 

these children from their — from their homes. I think 

that the legislative history makes it clear that there 

is a very major problem within Indian tribes.

QUESTION: What it — what if both parents want

their child to be adopted through the state system?

MR. SMITH: Then I would maintain that both parents 

would have to go into that state and legitimately 

establish residence and domicile. And once they have 

done that» then they could avail tnemselves of the state 

court's jurisdiction in a basis like this.

QUESTION: well» how — supposing these people

12
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decided to mcve from the reservation -- was the baby 

born in Gu I fpor t ?

MR. SMITH? Yes, Your Honor.

QUESTION? How long would they have had to live in 

Gulfport in order tc be able to have the chi Id adopted 

through state proceedings?

MR. SMITH: The state statutes do not establish any 

specific time period.

QUESTION: Well, but I thought — I thought you're

suggesting there's some federal rule because of the 

Indian Chi Id Welfare Act but -- that -- their intention 

is apparently not relevant in your view because they 

obviously wanted the chi Id adopted in the state 

proceeding. You say federal law prohibits them from 

doing It unless they've independently established some 

do IT; i c i I e .

Now, is — does the federal principle that you 

decuce from the statute require some period of residence 

in Gu I fpor t?

MR. SMITH: No, the federal statute doesn't. I 

believe it would be appropriate for the state to make 

that determination once they had legitimately gone off 

reservation with the specific intent to establish —

QUESTION: Well, these people legitimately — I

mean, unless they neec some sort of a permit to get off

13
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the reservation» they went into Gulfport to have the 

baby born. The — Gulfport isn't on the reservation.

MR. SMITH: That's correct» but as a practical 

rratter —

QUESTION: Why doesn't this meet — why — why

doesn't their act here meet your test?

MR. SMITH: Because they never left» they never 

abandoned their residence and domicile on the 

reservation. They are still residents and dom ici I i arIes 

— the natural parents are — of the reservation. Under 

normal common law» the residence of a minor child »r 

that of its natural parent or parents.

QUESTION: Now» the Mississippi court disagreed

with you here at least as to Mississippi law.

MR. SMITH: The Mississippi court disagreed and 

made the departure on this one specific case. Prior to 

this in all other cases» the Mississippi court has 

followed that rule.

QUESTION: But you —

MR. SMITH: And virtually all states in the Union 

do follow that rule.

QUESTION: You — you say that the — the parents

here would have had — if the have a house on the 

reservation» they would have had to sell the house and 

rent a place in Gulfport and establish a home there

14

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Defore they cou I c be -- have their child adopted in the 

state proceecings.

MR. SMITH: Yes» Your Honor.

QUESTION: Mr. Smith?

MR. SMITH: And I don't think that's unreasonable. 

If you live in a Jurisa Iction» you're subject to their 

laws. And the pattern of laws in this country is such 

that they do impute certain legal statuses to certain 

situations. In the case of a minor» the pattern of law 

throughout has invariably been that a minor acquires the 

resloence and domicile of its natural parent. I don't 

frankly see what the problem is with allowing that to be 

a federal rule of residence and domicile for purposes of 

this Act. As far as --

QUESTION: This would be a problem I suppose.

You're making — making a jurisdictional argument 

basically that that court had no jurisdiction. Ana I 

knew the tribe acted very promptly here.

But supposing the children were 15 years old» they 

could still come in and challenge the adoption under 

your theory. There's no waiver of a jurisdictional 

claim like this. I mean» that — that's a tough rule if 

you have tc apply it that far.

MR. SMITH: Yes» Justice Stevens.

QUESTION: And I think that's where your theory

15
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takes you

MR. SMITH: I think that that — that is an extreme

extension of it» yes.

QUESTION: But — say the trioe didn't find out

about this unti I -- the child apparently was not born to 

married parents. It was an unusual situation. Say the 

tribe found out about it after the chi Id was three or 

four years old. They could still nave — the tribe 

would have exactly the same interest.

MR. SMITH: I bel ieve —

QUESTION: And you think Congress probably intended

that* well» that's just one of those tough situations.

MR. SMITH: Yes» that — that Is one of those tough 

situations. But I believe too that in the majority of 

cases there wouI a be some other types of supervening 

factors that would come into play. I think* for 

example, that there could well be a matter of 

abandonment that would — would come in ano would — 

would —

QUESTION: But no, it's not what the tribe

abandons, but your position is the court — the 

Mississippi court simply had no power to act. So, that 

— that decree Is basically a nullity because the 

feoeral statute says the exclusive jurisdiction right 

resides with the tribe.
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MR. SMITH Yes

QUESTION: Coes the Indian tribal court have the

authority to grant adoptive status to the present 

parents?

MR. SMITH: To the —

QUESTION: To the present adoptive parents.

MR. SMITH: To Mrs. Holyfield?

QUESTION: Yes.

MR. SMITH: Yes, it does.

QUESTION: Based on the best interests of the child?

MR. SMITH: Yes, that's true. And —

QUESTION: So, if the Indian —

MR. SMITH: -- (inaudible) were to —

QUESTION: So — so, it's open to the present 

adcptive parents to argue that it's in the best interest 

of the chi Id because of the bonding that has taken place 

over the last few years, that they should be given 

custody of the chi Id?

MR. SMITH: Yes, Your Honor. And that certainly 

would be a factor that would come into play. 1 feel —

I feel that the tribal court, in the event this case 

were to be —

QUEST ION: Let's go back earlier and suppose that 

the tribal court had had jurisdiction at the outset, and 

the — and the mother and the — and the putative father

17
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both expressed their desire that this child be adopted 

by these same people who are not Indians and off the 

reservation. Could the tribal court say we will not 

al low that acoption simply because these people are not 

Inclans and the child will not be brought up off the 

reservation — will not be brought up on the reservation?

MR. SMITH: The —

QUESTION: Even those the mother wants the child —

the mother says I've lived on the reservation. I know 

what's It like. I don't want my child to — to be 

brought up or the reservation. I would like him to be 

adopted by people off the reservation. Can the tribal 

court overrule that?

MR. SMITH: The tribal court I believe would follow 

the preference placement standards of the Indian Chi Id 

Welfare Act» and If they were able to pass through the 

various tiers down in their examination — or in the 

compiling of the evidentiary record» if they could pass 

down through the various levels of preference to that 

situation successfully» yes» they coulo.

QUESTION: But if — if you could find Indians on

the reservation who were willing to adopt the child» 

they would have to say that they must adopt the child» 

cespite the wishes of the chile's parents?

QUESTION: Well» doesn't the statute require that?

18
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The statute says that preference must be given to a 

member of the Incian child's extended family or a — an 

Incian foster home or institution in preference to a 

private placement off the reservation with non-Indians? 

Isn't that what the statute says?

MR. SMITH: Yes» that's in essence what the statute 

says» but —

QUESTION: So» there's just no way» as a practical

matter» that the child would be placed off the 

reservation with non-Indian parents?

MR. SMITH: I disagree because I believe that the

court could work its way through In an appropriate 

situation. Now» if this were an arbitrary placement 

with a non-Indian family where» for instance» the facts 

were very bad or the -- the suitability of the 

non-Indian family was very weaK» no» I don't believe 

that the tribal court would ever approach that. But on 

the other hard» —

QUESTION: (Inaudible).

MR. SMITH: — if the — the

QUESTION: I don’t think it's appropriate to

predict what they might do. The only question Is the 

tribal court clearly would have the power to say we do 

not — we are not going to permit this chi Id to be 

placed in a non-Indian family. It clearly would have

19
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that power. It night decide not to do it» but it's 

clear that the -- the mere fact that the natural parents 

want the chi Id acoptec by a non-Indian couple in 

Gulfport doesn't mean that they will have their wishes 

prevail in the tribal court.

MR. SMITH: That's true.

QUESTION: Mr. Smith» as a matter curiosity» how

large is the Choctaw Band in Mississippi now» and are 

they all clustered around Philadelphia?

MR. SMITH: The Choctaw reservation has grown 

somewhat since the John decision» Justice Blackmun. It 

is now arounc 23»0Q0 acres» ana I believe it was around 

20»000 at the time of the John decision. But they -- 

they are now —

QUESTION: But how many people? You said acres.

MR. SMITH: Yes. How many people? Accorcing to a 

1981 enumeration of the Choctaw population» there were 

4»361. In 1986 there were 4»478» but there is a 

possibility cf an unae r-count of approximately 150 on 

the latter number. Of this» one-seventh of the tribe 

lives off reservation. The other six-sevenths live on 

reservation. And they are in the — in seven 

predominant communities that --

QUESTION: Say that again. The other six-sevenths

is where?
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MR. SMITH: Is on reservation.

QUESTION: Cn the reservation?

MR. SMITH: Yes. One-seventh off reservation.

QUESTION: Are there more in Oklahoma than there

jre in — in Mississippi?

MR. SMITH: I don't really know the answer to that» 

Justice Blackmun. I think the one thing that might come 

into play here is that with the Mississippi Band of 

Choctaw Indians membership» blood quantum requirements 

are one-half or more degree; and if I'm not mistaken» in 

Oklahoma It's considerably less» but It's either 

one-fourth or lower than that. And —

QUESTION: The statutory standard is not the best

interest of the child?

MR. SMITH: Yes. The statutory standard is the 

best Interest of the tribe — of the child.

QUESTION: Inhere does It say that? I don't find it

in the statute» and I'd be Interested to know where you 

find It in the statute.

QUESTION: I — I was looking at 915 and old not

see it the re •

MR. SMITH: Section 1902» Congress hereby declares 

as the policy of this nation to protect the best 

interests of Indian children.

QUESTION: Well» it was Congress' policy in
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adopting the Act. Where does it say that the best 

interests of the child is the standard to be used by a 

court or the trite in placing the chilo?

MR. SMITH: I read it and I infer It through 1902.

QUESTION: Well* it goes on •— 19C2 goes on and

says the Congress hereby declares that It is the policy 

of this nation to protect the best Interests of Indian 

children and to promote the stability and security of 

Indian tribes ana families by establish a minimum 

federal stancards for the removal of Indian children. I 

would think a court looking at that would feel there are 

several policies there» not just the best interests of 

Inclan children.

MR. SMITH: That's true.

QUESTION: (Inaudible) I would think to give

Corgress' jucgment about what the best Interests of the 

Inc Ian child is .

MR. SMITH: Yes» it does.

QUESTION: Yes. Well» I oon't think courts have

any — have any independent» open-ended authority to» to 

decide what the best Interests of the child is» contrary 

to what Congress says they are.

MR. SMITH: I believe that all of these interests

car. be read as being compatible with the best interests 

of the child.
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And I think that that is one of the problems that 

Congress Is trying to address in this legislation is the 

fact that the social studies have — have proven that 

the children who are removed from their Indian homes and 

Inoian environments and Indian culture invariably* as 

they reach the teenage years* the overwhelm -- a 

disproportionately large number of these children suffer 

extreme Identity problems. The rate of suicide among 

these Indian children is double what it is children at 

the reservation. And the incidence of violence and drug 

abuse and so forth are likewise far in excess with the 

— with the chi Icren who are placed in non-Indian homes 

as comparec with those who are born anc reared — are 

reared on the reservation in an Indian environment.

Sc* I believe that Congress and the legislative 

history of the legislation shows that there was a 

thorough inquiry made into this area and that this was a 

reasoned decision on the part of Congress for the 

protection of these various interests involved here.

QUESTION: But there is some indication in the

legislative history that Congress intended to leave to 

state law the question of determination of domicile.

MR. SMITH: I —

QUESTION: Because it clearly contemplated some

proceedings in state courts. It does that expressly in
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the statute. And there's some indication in the 

legislative history that Congress was leaving the 

question of domicile to be determined by state law. 

Isn't that sc?

MR. SMITH: I dor't believe so* Justice O'Connor. 

I — I bel ieve that you get that Indication --

QUEST ION: It certainly didn't define domicile.

MR. SMITH: Pardon?

QUESTION: It did not choose to define domicile in

the statute.

MR. SMITH: It did not expressly define -- define

domicile in the final oraft of the statute* but in the

QUEST ION: And the cases cited in the --

MR. SMITH: — initial draft —

QUEST ION: Ano the cases cited in the House report

certainly inclcatea some satisfaction w I th the operation 

cf state law on that question.

MR. SMITH: It expressed the satisfaction with the

operation of the state laws that applied that accepted 

the notion that a minor child acquires the residence and 

domicile of its natural parent. And I believe that 

that's why they were citing the Wakefield v. Littlelight 

decision and the Greybull case and the Potowatomy case.

As far as the legislative history on this goes* the 

initial draft of the Indian Child Welfare Act with the
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section which is comparable now to 101(a) of the Act or 

1911 stated — ard I'll quote — "For purposes of this 

Act* an Indian child shall be deemed to be a resident of 

the reservation where his parent or parents is 

resident." And that's in 124 Cong. Rec.* Part 19* at 

Page 3?» 224 of November 4* 1977.

Sc* at least in the very initial draft of this 

statute* It was very clearly intended by Congress that a 

minor child would acquire at law the residence and 

domicile of its Indian parent. «nd there is nothing In 

the legislative history elsewhere that ever indicates a 

conscious decision to depart from this rule.

In addition* the legislative history said that it 

can — In reference to the Wisconsin Potowatomies case 

anc the Wakefield and the Greybull decision* stated that 

they can f or nr the developing federal and state case law 

holding that the tribe has exclusive jurisdiction when 

the child is residing or domiciled on the reservation. 

And again* all of these cases entailed the application 

of the rule that a minor would acquire the residence and 

domicile at law cf Its natural parent.

And In some of these cases* the children were off 

the reservation and the parents were on reservation* and 

the court in those decisions did affix the 

on-res ervaticn residence and domicile to the natural
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child ana aid so -- ana in the process of aoing so» they 

aivested the state of its jurisdiction.

So» we're not coming in here with a unique or a 

novel rule of law. We're simply saying that this is an 

ole standard. This is a practice stanaard in all other 

states. This has been the practice standard in the 

State of Mississippi up until this specific case» and 1 

supmlt that the decision of the Mississippi court was an 

attempt to divest the tribe of jurisdiction expressly 

conferred by Section 1911(a) of the Indian Child Welfare 

Act. It was also an attempt to imply — to apply their 

standard of law to the reservation and to Indians of the 

reservat ion.

And I believe and I maintain that this is simply in 

so many — all too many respects a rehash of the John 

aecision. Mississippi courts are once again trying to 

divest the tribes of their lawful jurisdiction over 

their citizens of their reservation. And I submit that 

this is precluded by the Indian Chi I a Welfare Act» and I 

believe that this Court has also Indicated that it was 

precluded by the Fisher v. District Court aecision.

I might note that In the Fisher v. District Court 

decision» this Court noted such things as the birth of a 

child eff reservation were minimal and that therefore 

they would be disregarded in determining that the — the
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reservation did have exclusive jurisdiction. And 1 

submit that the — the simple act — the Mississippi 

court makes such a big point of these chilcren having — 

or ot thir mother having gone to what they cal I great 

lengths to give birth to these children oft reservat ion» 

when the reality Is that all children of the Choctaw 

reservation and approximately 90 percent of the Indian 

children of this nation are born off of reservation.

QUESTION: how far is It from Philadelphia to

Gu I f po rt ?

MR. SMITH: Less than 200 miles» I believe.

QUESTION: I take It they could have picked a

hospital at which to give birth closer to Philadelphia 

than Gu I fp or t.

MR. SMITH: Yes» about 50 to 70 miles is the norm.

QUESTION: Thank you» Mr. Smith.

We'll hear now from you» Mr. Miller.

ORAL ARGUMENT OF EDWARD 0. MILLER 

CN BEHALF OF ThE APPELLEES

MR. MILLER: Mr. Chief Justice» and may it please 

the Court:

I'm Edward Miller» counsel for Appellees. The 

Aopellees are four parties: the aaoptive parents* the 

holyfields» and also the natural Indian parents» both 

the father and the mother.
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If I have lapses here» I apologize. My fathe r was 

burled Monaay» and he died Friday night during a 

conversation with me. So» I've had — It's been a real 

struggle for me to keep my mind on the right track, 

hopefully» I can do that today.

I would first like to say that the reason for the 

ICWA» the Inclan Child Welfare Act» was a good one. It 

was Designed» as the preamble states» to prevent the 

breakup of Indian families. And It was designed also to 

prevent the involuntary taking of Indian children by 

non-Indian parents.

And the statute recognizes this» and Congress 

recognized this and — by establishing two proceedings 

uncer the Act. Under Section 1911» which surely will be 

mentioned several more times before this proceeding ends 

— under 1911» the Indian tribe has exclusive 

jurisdiction over Indian children who are resioing or 

domiciled on the reservation.

The facts are not disputed that the Indian children 

in this case never resided on the reservation. The 

Inclan mother left the reservation and had these 

children In Farrison County Hospital» where they were 

taken subseouent to that by the adoptive parents and 

they were — entered their petition for adoption.

QUESTION: Well» I take it you concede» however»

28

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that the mother never changed her lawful domicile from 

the reservation. She simply left it to have the 

children.

MR. MILLER: That's correct, Your Honor.

Now —

QUESTION? And the court Delow maoe the issue of 

domicile turn on a theory of abandonment, I take it.

MR. MILLER: That was one of the issues. Yes, 

ma 'am.

Justice O'Connor, that was a legal abanaonment» 

which has also been upheld In — In a recent case, an 

1986 case, by the Alaskan Supreme Court. And our court 

found that there was a legal abandonment when the mother 

traveled to Harrison County and had these children and 

placed them with adoptive parents.

These acoptive parents dio not go to the 

reservation and take — ana remove these children from 

the reservation. The mother went to great lengths to 

see that these children were born in Harrison County and 

that they were placed with adoptive parents.

This is reiteratea by the reaffirmations of the 

consent which our state court noted and I think which 

you have copies of. Subsequent to the adoption petition 

being filed, they reaffirmed their consent -- both 

parents — and also in this reaffirmation stated that
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they specifically wanted the Holyfields» who are the 

adootive parents» to have these children and to adopt 

these children. And they specifically wantec the state 

court or the lower state court In Harrison County» 

Mississippi» to handle this proceeding.

Under Section 1911» which Is the first section of 

the Act» It gives the tribal court exclusive 

jurisdiction over children who are domiciled or residing 

on the reservation. Number one» the children have never 

resided on tfe reservation.

And our state court decided in their opinion the 

definition of domicile. Now» I think it has been 

incorrectly stated that they completely reversed their 

position on the issue of domicile in the definition of 

domicile. And I would like to speak to that briefly.

The cases being referred to are a Watson case» 

which was decided almost ten years ago. In that 

particular case» in the Watson case» the children» 

minors» were removed from the county of their comlcile 

by a grandparent after their parents were killed in an 

automobile accident in that county. They were removed 

ano a guardianship was attempted to be open in the 

county in which the grandparent lived» and the court 

says you have to go back to where those children and the 

parents resided. Those children resided In the county
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with their parents» their natural parents» up until the 

death of their parents. So» there is no conflict there 

with otr state court opinion.

Now» the — the case which followed that was the 

case of Stubbs v. Stubbs» and in that case» our court 

set its definition of determining domicile. In — 

number one» they said that domicile — when we talk 

about domicile and residence» I think we enter into the 

area of intent. And the court stated that the intent 

was very Important. So» as their criteria in Stubbs» 

they said these are the things that we will use to 

establish domicile. Number one is the physical 

presence. Number two is the intent» and number three» 

other facts and circumstances surrounding the particular 

case.

So» when it came to this case» they said that the 

domicile of the child was the aomlcile of the adoptive 

parents» that the mother went great lengths to bring 

these children to Harrison County and leave them with 

adoptive par ent s .

Also» they used this other principle» Justice 

O'Connor» which you have referred to» and that is they 

voluntarily invoked the jurisdiction of the lower state 

court.

Now» we contend under Section 1S13» we have a
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voluntary proceeding. In — in that regard» Congress — 

if Congress had not wanted Indian children to be adopted 

by anyone other than Indian parents» they could have 

stated In one sentence our intention is that Indian 

children In no circumstances are to be adopted by 

non-Indian parents» Congress old not —

QUEST ION: Well» Mr. Miller —

MR. MILLER: Yes» ma'am?

QUESTION: — what Congress did say In Section 1915

was that In any adoptive placement of an Indian child 

uncer state law» a preference shall be given» in the 

absence of good cause to the contrary» to placement with 

a member of the child's extended family» other members 

of the Indian child's tribe and other Indian families.

Now* presumably that section is binding on even the 

state court. Isn't that so?

MR. MILLER: Yes» ma'am» I would say so.

QUESTION: And did the state court here fellow that

prefer ence ?

MR. MILLER: Justice O'Connor» they did not because 

they looked at the part which oeals with the good 

cause. The good cause was the parents' being adamant 

about these chi Icren be adopted by the Holyfields and 

tringing these children to Harrison County and Invoking 

the jurisdiction of this court. They were actually
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petitioners in this case. The adoptive parents were not 

the only petitioners. All four» the acoptive parents 

ana the natural parents» were petitioners in this case.

QUESTION: Meli» hr. Miller» whether you're under

this — this Indian law or not» whether you're an Indian 

or not» it's — it's simply not the case that if you 

choose not to keep a child yourself» you have the right 

to place that child where you like. I mean» it is — 

when you decide you want the chi Id adopted» the state 

car. say where that adoption will be» can it not?

MR. MILLER: Yes» sir» that's correct.

QUESTION: So» the fact that the mother went to

great trouble to have the child here and to place the 

child in this home Is — is -- It affects one's — one's 

sensitivities about the case» but in fact that — that's 

not really relevant* is it?

MR. MILLER: I would certainly think that it would 

be» Your Honor» because if we were to say to an Indian 

woman or an Indian father that you are not able to allow 

these children to be adopted by persons other than 

non-inclans and you're not allowed to invoKe the 

jurisdiction of the court in the state witnin which you 

live» then I think we would be denying to an Indian 

woman the rights that all other women enjoy.

QUESTION: ke I I » but the statute clearly says that
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with — with respect to -- with respect to a married 

couple on the Inoian reservation» for example» even if 

they had a child off the reservation» there is no aoubt 

where the child's domicile would be. Cr would that be 

an abandonment tco? Could you -- coula a married Indian 

couple put up — decide they will have the child off tne 

reservation and offer it to parents off the reservation 

and say we're abandoning the child? 1 suppose —

MR. MILLER: Well» that is a good question» Justice 

Seal i a .

QUESTION: That would put a big hole in the

statute» wouldn't it?

MR. MILLER: I agree it would. However» I think 

Section 1911 goes back and takes care of that problem. 

Anc the statute says under Section 1911 for any child 

who is resided or domicileo on the reservation. In this 

case at hand» this is not the case. In the instance 

that you're speaking of» I believe — or maybe I'm 

inferring it from your comments — the children would 

have resided at some point in their life on the 

reservat ion.

QUESTION: No» I'm talking about the same situation

as we have here except that the Indian couple are 

married» as opposed to what was the case here that they 

were not.
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MR. MILLER: I aon't think that that would change 

it * Your Honor.

QUESTION: It wouldn't change it. I agree.

MR. MILLER: In my opinion.

QUESTION: Mr. Miller* when I practiced law 100

years ago ano got in the adoption courts now and then* 

private placements were definitely frowned upon. Is 

that true in Mississippi?

MR. MILLER: No* sir* it is not. It is not.

QUESTION: Isn't there substantial law to the

effect that cn abandonment* the child takes the domicile 

of the parent?

MR. MILLER: The adoptive parent or the persons 

wIth whom it's --

QUESTION: The natural parents.

MR. MILLER: Oh* Your Honor* not to my knowledge. 

This* this legal abandonment in this particular case* in 

A Iaskan ca se —

QUESTION: So* the abandonment — whenever there's

an abandonment* the ch i I a takes the donicl le of the 

place where the abandonment takes place?

MR. MILLER: That's correct according to our court 

anc according to Alaska's Supreme Court in an '86 

decision which Is mentionea in —

QUESTION: The restatement is contrary* is it not?
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MR. MILLER: In e I I 9 I think that --

QUESTION: Restatement on Conflicts?

MR. MILLER: Yes» sir» I would thinK. however» the 

lecal abandonment is one of the exceptions to domicile, 

or the common law definition of domicile which Is the 

domicile of the parent being -- in this case the natural 

parent would be the domicile of the child. And that was 

recognized by the Alaskan Supreme Court in a 1984 or 

1986 decision» which we've submitted in our briefs.

And again, this was a voluntary proceeding, and I 

wanted to touch on Section 1913.

Section 1913 sets forth certain criteria which the 

court — and I would anticipate a state court because 1 

infer from reading that that -- it mentions state 

courts, ano I would infer that there Is concurrent 

jurisdiction with both the tribal court and the state 

court. Ano Congress sets forth in that Act or that 

section of the Act, 1913, certain criteria which has to 

be met In order for the adoption to be val id.

And I might also state an Alaskan case which 1 was 

referring to, Section 1911, that court stated that there 

is a distinction between 1911 and 1913 and that 1911 

does not refer to adoptions, merely child custody 

cases. Section 1913 is the only section that refers to 

the adoptive placement of children. And this is the
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section which we followed* Ana our state supreme court 

stated that they felt the lower court followed tne — 

the ir i n I mum requirements required by standarc law.

This was not an attempt by any means to usurp or to 

bypass or to fine a loophole in the Indian Child Welfare 

Act. This was not an attempt to IrvoIuntar i I y take 

Incian chi Idren from a reservation and place them in the 

custody of non-Indians. This was a case where the 

mother and father sought adoptive parents out. These 

children were born In Harrison County. The mother went 

to great efforts to see that they were and then placed 

with these ncn-Indian parents.

We feel that this Is a voluntary proceeding. We 

feel that we have complied with Section 1913.

And if you notice» there is a safeguard that 

Corgress gave us in 1913* or gave Indian parents. In 

Section 1913 —

QUESTION: where is Section 1913? Is it in the

petition for cert? Do you know where it Is In the 

br iefs?

QUESTION: It's in the supplement to your brief.

MR. MILLER: It*s In the supplement (inaudible) — 

Justice Sc alia.

QUESTION: The — okay. Go ahead.

MR. MILLER: In Section 1913* there Is a safeguard
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even In the voluntary proceeding. And this safeguard is 

that if at any stage of the proceeding the natural 

parent objects before the final decrees have been 

entered in this cause» the court* being the state court* 

must i rrrred ia te I y transfer the custody of that child back 

to the Indian parent. So* tnere are even safeguards 

within Section 1913 which is a voluntary proceeding.

QUESTION: They -- they don't trump the -- the

requirement as to which courts have jurisdiction. As I 

understand them* they apply even when the state court 

has proper jur i s c i ct i o n. Right?

MR. MILLER: That's correct.

QUEST ION: All r i ght.

MR. MILLER: That's correct* Justice Scalia.

QUESTION: You're not asserting that — that it —

MR. MILLER: No* sir. No* we're asserting that If 

these —

QUESTION: You're just pointing out that there are

protections for the — for the Indians —

MR. MILLER: For the Indian parents to prevent this 

breakup which the Act was designed to prevent. In other 

words* under that voluntary section* the state court can 

transfer -- and — and the Act says they must transfer 

— the chi Idren back to the Indian parent if during that 

proceeding and prior to the entry of the final decree
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they change their mind* for no reason.

And after the decree has been entered and the 

chilcren have been — the adoption decree has been 

granted» they still have up until two years after the 

entry of decree a chance to come back and allege fraud 

or duress. That has not been oone.

QUESTION! What is it — oo I — I tane it you 

submit that 1911 has nothing to do with this case?

MR. MILLER: Your Honor» I'll be quite truthful 

with you. I'm net sure,

QUESTION! Well —

MR. MILLER: And the reason I say that is —

QUESTION: -- I thought you said that 1911 just

didn't even refer to aooptions and I thought you meant 

that —

MR. M ILLER: Yes, sir.

QUESTION: — that — it's beside the point» then,

in this ca se .

MR. MILLER: Well, 1 would have td — I would have 

to take that position —

QUESTION: Well —

MR. MILLER: — because, number one, we would —

QUESTION: But you just — you seemed to give it

away just a minute ago. You seemed to agree with 

Justice Scalia that — that — these provisions in 1913
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didn't trump the exclusive Jurisdiction of the tribe.

MR. MILLER: Welly okay» Your Honor. I think up 

until the time they assumea the jurisdiction. I think 

once the jurisdiction was assumed» that the — the -- 

the proceeding cculd continue through the state court.

QUESTION: Well» what about — if you're right» of

course» then there's nothing in 1911 that would give the 

tribe exclusive jurisdiction over the adoption of 

children that are Indian children that are born on the 

re se rvat ion.

MR. MILLER: Well, again» I was quoting the Alaskan 

Supreme Court» but you're making a very good point. It 

does not speak to adoption. It speaks to the child 

custody. It speaks to both of those in Section 1913.

But again» I still think even under the aooption 

proceeding under 1913» the parent has a right to change 

his or her mind and to enter an objection. Ano — and 

according to the Act, the court must transfer it 

immediately tack to the tribe.

QUESTION: What do you think the rule Is if a —

when there's an adoption proceeding in the tribal court 

on the reservation? Can the tribal court agree to an 

adoption by ron-Indlan — by non-Indians off the 

reservat ion?

MR. MILLER: I would think that they could, but I

AO
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think there is a preference list which would have to be 

followed.

QUESTION: Well* but that's — that's -- the

preference list refers to — refers to adoptions under 

state law and any adoptive placement of an Indian ch i I a 

uncer state law .

MR. MILLER: Yes* sir.

QUESTION: Nell* what about an adoption under

tribal law? Does this — aoes this preference list 

appIy ther e?

MR. MILLER: 1 would think that it would* Your 

Honor. And — and the reason I would answer that in 

that -- in that iranner would be that because of the 

Indian Chi Id Welfare Act* it would — it would be 

required In a tribal proceeding.

These children are three years ola. They've been 

with these parents since they were a few days old. I 

think someone suggested a bonding. I believe Justice 

Kennedy* and I certainly think a bonding has taken place 

here.

And I might add there was a real concern here that 

both of these children would be placed in the same 

horre. These are twins. These are twin — this is a 

twin boy and girl. And there was some concern that they 

coulc be placed in a home — in the same home.
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QUESTION* how oI a are the children now?

MR. MILLER: The children are three years old, 

Justice O'Connor, on Jan — on December 29 of 1988 .

QUESTION: Mr. Miller, car I go back a minute to

the relationship between 1911 and 1913?

MR. M II.LER : Yes, s i r .

QUESTION: Nineteen eleven relates to child custody

proceedings.

MR. MILLER: Yes, sir.

QUESTION: And was one of the arguments you make

that this is not a child custoay proceeding? The child 

custody proceeding is generally ancillary to a divorce 

or something of that kind?

MR. MILLER: Ancillary to a divorce and probably to 

an Involuntary termination of parental rights, which 

Section 1912 is cevoted to.

QUESTION: And that's not -- this Is not

involuntary. This, of course, is a voluntary —

MR. MILLER: Yes, sir, that's correct.

QUESTION: So, you're — what you're saying is that

1913 Is the governing statute in this case --

MR. MILLER: Yes, sir.

QUESTION: — which is quite a different theory

than the Mississippi court.

And -- and 1913 by its lerms really assumes that
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there Mill state -- be state court jurisdiction of some 

of these cases» doesn't it?

MR. MILLER: That's correct» Your Honor.

QUESTION: So that if it's a — it it's an adoption

proceeding» it cannot — you cannot read 1911 as having 

exclusive jurisdiction — the tribe having exclusive 

jurisdiction of all cases or else you'd have no room for 

1913 to operate.

MR. MILLER: Well» I think there is a little 

confusion there. 1 think there is a little confusion.

In the Alaskan --

QUESTION: Well» 1911 just applied to -- to

children that are — that are domiciled on the 

reservat ion.

MR. MILLER: Yes» sir» or residing. That's 

correct» sir.

QUESTION: Well» that isn't correct» is it? Under

Subsection B It says that an Indian child not domiciled 

or residing within the reservation of the tribe» that 

the state court will transfer the proceeding to the 

jurisdiction of the tribal court on request of the 

parent or the tribe.

MR. MILLER: That's correct. And It further says» 

Justice O'Connor — if you continue» it says absent 

objection by either parent. So» If the — if the

A3
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state

QUESTION: Your position here is the parents have

objected in effect to that.

MR. MILLER: Welly they specifically stated that in 

their reaffirmations of consent. They said they 

specifical ly object to the transfer of the matter to the 

tribaI cou rt.

QUESTION: Yes» but It does mean that Section 1911

applies in state court proceedings —

MR. MILLER: Yes» ma'am.

QUESTION: — to children not domiciled on the

reservat ion.

MR. MILLER: Yes» ma'am. That's correct.

QUESTION: Yes» but only in state court child

custody proceedings» not necessarily acoption 

proceedings.

MR. MILLER: Well» there again* the Alaskan Supreme 

Court in an '84/'86 decision drew this distinction.

I'll be truthful with you* Your Honor. I aon't know. I 

guess we —

QUEST ION: Weil* I suppose that's what we're here 

to decide.

MR. MILLER: Yes.

QUESTION: It's a federal statute* isn't it?

MR. MILLER: But 1 was not sure we were here to
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decide on that issue* I think a child custooy case and 

an adoption proceeding can — are very similar.

QUESTION: Yes» they're very similar. But 1913» as

I read It» certainly contemplates that there would be 

some adoption proceedings over which a state court would 

have jur is d I cti on.

MR. MILLER: Yes» sir.

QUESTION: Unless one reaos 1913 as applying only

to Indians who don't live on reservations.

MR . M ILLER: Yes» sir.

QUESTION: And I don't think that's a natural

reading of that section.

MR. MILLER: No» sir. I don't either.

QUESTION: Now» wait a minute. Does — does 1913

say adoption? Does it use the term "acoption"? I don't 

think it does.

MR. MILLER: Yes» sir» it does» Your honor.

QUESTION: Where? It says termination of parental

rights -- oh» it does say "or adoptive placement of." I 

see.

MR. M ILLER: Yes» sir.

QUESTION: Whereas 1911 does use termination of

parental rights but not adoptive placement» just foster 

care p I a ce me nt.

MR. MILLER: That's why we proceeaea» Your Honor —

h 5
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QUESTION: It's a mess.

MR. MILLER: — and we would — we would suggest to 

you that we proceeaeo under Section 1913.

QUESTION: Section 1903 is the definitional

section» and It says child custody proceeding» using 

that term in quotes» shall mean and include -- down in 

the Roman numeral — adoptive placement which shall mean 

the permanent placement of an Indian child for adoption 

including any action resulting In a final decree of 

adoption.

MR. MILLER: Yes» sir. And I mentioned --

QUESTION: (Inaudible).

MR. MILLER: Yes» sir. And that was a very good 

question by Justice Stevens. And again» I — I was a 

little confused. I should have been better prepared» 

Your Honor. I apologize.

Again» this was a case in which ncn-Indian parents 

die not go on to a reservation and remove these 

children. It was a case where the Indian father and 

Indian mother came to harrison County and went to great 

efforts to see that these chiloren were adopted by the 

ho I y f i e I ds .

And we again would — would suggest that this was a 

voluntary proceeding. They proceeded under Section 

1913. They followed the guidelines. As the supreme
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court of our state said to the lower court? they said 

they have followed the minimum federal standards»

And we feel at this time these children have been 

with the parents for three years. We feel like we've 

complied with the law. We do not attempt — the parents 

die not attempt to usurp this Act or tc get around this 

Act. But we do feel that Congress, when It enacted it, 

certainly conceived and thought that there would be 

instances where these children would be adopted through 

our state courts. And this was one of those cases.

And we feel that we're not in conflict and this was 

a — we feel that our state law and our — our Act, the 

ICWA, is not in conflict with each other.

And we also feel like that — that the tribe lacks 

standing.

The one person — tne parents — the only persons 

we feel that would be adversely affected by this Act 

would be the natural parents themselves.

And these children are eligible for membership at 

this time because they are full-blood Choctaw Indians. 

That -- that does not change or this case would not 

change that. And they will be eligible for membership 

for the rest of their lives. At any time they can 

receive full membership in this Choctaw tribe. Ano the 

adoptive parents would certainly net deny that.
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I 'nr> finished unless you have further questions. 

CHIEF J1ST ICE REHNQUIST: Thank you, Mr. Miller 

The case is submitted.

(Whereupon, at 11:46 o'clock a.m., the case In 

abcve-entItIed matter was submitted.)
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