
ORIGINAL
OFFICIAL TRANSCRIPT 
PROCEEDINGS BEFORE

THE SUPREME COURT 
OF THE

UNITED STATES

CAPTION: 

CASE NO: 

PLACE: 

DATE: 
PAGES:

ALDERSON REPORTING COMPANY 
20 F Street, N.W.

Washington, D. C 20001 
(202) 628-9300 
(800) 367-3376

JOHN M. MISTRETTA, Petitioner V. UNITED STATES; 
and
UNITED STATES, Petitioner V. JOHN M. MISTRETTA 

87-7028 a 87-1904

WASHINGTON, D.G
October 5, 1988 

1 thru 70



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IN THE SUPREME COURT CF THE UNITED STATES

------------------- - -x

JCHN M. MISTRETTA, ;

Pe ti11 oner i

V. ; No. 87-7028

UNITED STATES» i

3£4 *

UNITED STATES, i

Petiti oner ;

V. ; Nc. 87-190A

JCHN M. MISTRETTA ;

---- - — -------------x

Wash ington, D.C.

Wednesday, October 5* 1988 

The above-titiea matter came on for oral 

argument before the Supreme Court of the United States 

12.59 at o’clock p.m.
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APPEARANCES i

ALAN B. N0RRIS0N» ESQ.? Washington» D.C.»

on behalf of the Petitioner/Respondent ftistretta. 

CHARLES FRIED» ESU.» Solicitor General» U.S. Department 

of Justice» Washington* C.C.*

on behalf of the Respondent/Petitioner Unitea States

PAUL H. BATCR» Chicago* Illinois*

on behalf of the U.S. Sentencing Commission*

as amicus curiae
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PROCEEDING^
(12S59 p.m.)

CHIEF JUSTICE REHNQLIST« We'll hear argument 

new In Number 87-7028» Mjstretta v. the Unitea States* 

and Number 87-1S04» the Unltea States v. Mistretta.

Hr. Morrison» you may proceed whenever you're

ready.

ORAL ARGUMENT OF ALAN B. MORRISON 

ON BEHALF OF PET ITION ER/RESPONCE NT MIS1RETTA 

MR. MORRISON; Mr. Chief Justice» and may it 

please the Court* the question presentee in this case is 

the Constitutionality of the Federal Sentencing 

Guidelines» or more precisely» the Constitutionality of 

the process by which those guidelines were issued.

To answer that question» it is necessary to 

know how the guideline system works* and what Kino of 

Judgments went into the guidelines.

In 1984» Congress instituted a new system of 

determinative sentencing. In that oe te rm i na t iv e 

sentencing system» it made sentencing guioelines the 

centerpiece. It also recognized that it could not 

—chose not to issue the guidelines itself. Rather» it 

designated in a statute a commission to do the job. The 

commission to consist of seven members» three of whom 

were required to be Article 3 Federal Judges* all of whom

4
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were appointed by the President w»th the advice and 

consent of the Senate» ana no mere than four of them 

could be rreabers of the same political party.

Now» the term guidelines» which is what the 

commission is directed to issue» is something of a 

misnomer. These guidelines are not merely advisory. They 

are directions to sentencing judges with which the 

sentencing judges must comply» unless they find that 

there Is a factor in the particular case which the 

sentencing commisslor did not adequately take into 

account. And If the sentencing judge diverts from the 

guidelines» either above or oelcw the guioeline* then the 

party — either the defenoant or the Government — has a 

right of appeal on the grounds that the sentence was 

unreasonably either too high or too lew.

Similarly» for the first time ever» both 

defendant and the Government has a right to appeal if 

they allege that the Court selected am improper guioeline 

or otherwise misapplied the guidelines.

There Is no dispute between the parties that 

the guidelines constitute the law of sentencing for 

Federal defendants from November 1» 1^87 on» which is the 

effective date for the guidelines for crimes committed 

after tha t cate .

In order to determine whether the guidelines

5
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are consistent with separation of powers» it*s necessary 

tc examine the kind of judgments that the commission 

inevitably had to make in establishing a guidelines 

system.

The first question that the commission hao to 

confront with respect to each of the crimes -- ano this 

Is not simply the Title XVIII» but all of the entire 

Federal criminal code» and other provisions in otner 

parts of the United States Cooe — where should the 

sentence be ?

Congress told the commission that the 

sentencing range for each sentence could be no more than 

six months or 2b percent maxinum to minimum jail time.

So» for Instance» for the crime of stealing a 5500 Social 

Security check in the mall» the commission haa to decide 

what the appropriate punishment was for that particular 

c r I ire .

Did it matter the commission hao to decide 

whether the thief was caught before he spent the money* 

or whether the amount of the check was not 1500» but 

Si» 000 » a nd —

QUESTIONS hr. Morrison* was the commission 

circumscribed at ali by the outsiae limits of the 

penalties aireacy prescribed by law?

HR. MORRISONJ Yes» your Honor. Yes* your

6
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Honor

The commission also had to decide whether those 

similar kinds of monetary adjustments were appropriate 

for other kinds of crimes against property» for crimes 

such as tax evasion» for price fixing» securities fraud» 

and the like. Congress told the commission» "Start with 

the average sentences imposed in the past» Put that you 

can move them up or down as you see fit in order to 

eliminate what Congress said were unwarranted disparities.

So» the commission had to decide what factors 

were properly aggravating and wnat properly mitigating in 

a particular crime to decide whether the particular 

differences were warranted or unwarranted. That is 

precisely the kind of process that sentencing judges used 

tc do» before the comitission issued its guidelines ana 

they went Into effect.

The second major task tnat the commission had 

tc uncertake was it had to rank the seriousness of 

disparate kinds of offenses. It was not simply enough to 

decide the absolute offence level for eacn crime» but as 

a practical matter» you had to rank the crimes in 

comparative degree of seriousness.

Sc for instance» the commission had to face 

Questions rather like this; how should you punish the 

sale of six ounces of cocaine» the committing of perjury

7
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before Congress» bio rigging in excess of S5C million in 

Government contracts» the sale of 3100 in pornographic 

materials» or conspiracy to violate the civil rights of a 

8 I a ck f am i I > .

The commission chose» within the statutory 

range of sentencing» to treat ail of those cisparate 

offenses basically the same» ano that question of how to 

treat them was a questi on that they had to address* 

despite the very dissimilar facts sirrounoing each of the 

c r i me s .

It is of course not the function cf the Court 

tc decide whether those analogous sentences for different 

crimes is right or wrong. But it's important to note 

these because it indicates the kind of ranking of 

Judgements that the commission made» these very heavily 

policy-oriented judgments that are plainly debatable* ano 

that the terms cf these debates are about values ano 

about policies* and they are political in the best sense 

of the word — the kinds of political choices that we 

normally expect will be made by our political branches.

This ranking of offenses is inevitable* any 

time you have 3 base level system* which they had to have 

in this case* between 1 and Ana while the guidelines

themselves con *t show the ranking* the equal ranking of 

disparate crimes* we have attached an addendum to our

8
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brief» which goes through each base level offense and 

shows ycu what the commission determined to be similar 

crimes an c hence deserving of similar punishments.

There are* in short* no neutral principies that 

the commission could follow* except its own good sense 

and personal views about which crimes were more serious 

or less serious than the others. The commission 

recognized in a number of places that it was making 

policy decisions* most particularly in the policy 

decisions to substantially increase the amount of time 

which persons convicted of white-collar crime* such as 

tax evasion* public corruption* anti-trust violations* 

securities frauc* would spena in jail.

The third set of determinations that the 

c omm i s s i o n \^ncf to make was to decide who gets to go on 

probation and who doesn't get to go on probation. Under 

the statues* the commission was empowered to lay down the 

ground rules* and say below a certain level* probation is 

permissible* but above that level* it is not 

permissible. And the District Jucge who sentences the 

Individual is forbidden from giving probation to someone 

whom the commission said was not entitled to probation 

for that kind of crime* just as much as tne District 

Judge is forbidden from going above or below the 

sentercing guidelines.

9
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There is» I believe» a graphic example ef the 

effect that the commission's judgments have on 

sentencing» and how the commission's judgments reflect 

Its views about what Kind of penalties are appropriate 

for what Kind of crime. And The example 1 refer to is 

that of the recent sentence of Michael Deaver.

Mr. Deaver was conv ictea cf committing three 

counts of perjury. Assume for simplicity it's oniy one 

ccunt» because the guidelines become more confusing when 

there are multiple counts — another matter which the 

commission had to deal with.

Now» under the commission's guidelines* a 

single count of perjury is a base level 1 £ offense. 

Because Mr. Deaver hao no prior convictions* that would 

translate i rto a range of sentence between 1C and 16 

months confinement. Under the commission's guidelines* 

alcoholism» which was a factor cited in mitigation* would 

not have been an excuse to go below the 10 months. It 

would have been a Droper basis for the judge to consider t 

within the 10 tc 16 month range.

New* of that 10 months* the sentencing 

commission said five haa to be spent in actual 

confinement — no straight probation* actual 

confinement. And five coula have been serveo in 

community confinement* which means a person can go out

10
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during the cay and goes to a halfway house or similar 

facility in the evening.

In actuality» the District Judge in this case 

gave hr. Ceaver tnree years' jail time, but suspended it 

entirely. tinder the sentencing guidelines» he could not 

have done that. Now» again» the question is not which 

set of judgments is right or wrong» the sentencing 

commission's judgments or the District Court's judgments. 

The point for these purposes is to recognize that the 

Judgement depends about your notions about this relative 

seriousness of the crime. What kino of offenses should 

people in all cases have to go to jaii for? And this 

commission has made those judgments in every one of the 

cases In which it has written a sentencing guideline for.

QUESTION* You take the position that no 

commission, regardless of Its composition, could have 

been given that power» I take it?

MR. MORRISON: That is the second argument we 

make. We make the argument on delegation as our second 

argument, given the definitions and tne relatively few 

limits that Congress has placed upon the commission.

GlESTIOh; And if we disagree with you on that, 

then you fall back on the fact that it's the composition 

of the commission?

MR. MORRISON; hell, as your Honor notes,

11
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those are alternative arguments. We nave placed the 

sentencing — let me see» the separation of powers 

argument first in our brief because we believe it is a 

lesser argument -- that is to say* we don't have to say 

that necessarily you coulo never issue sentencing 

guidelines* but that this commission with this 

composition* these powers and these restrictions couldn't 

do It.

OLESTION. Well* would it make a difference if 

the law did not require that judges serve on the 

commission?

MR. MORRISON; It would make a difference 

depending upon whether judges were serving on the 

commissio n or not.

QUESTION; Well* what if the President unoer a 

law that didn't specify that judges would have to serve 

--and what if the President in fact asked some to serve* 

and they said* "All right* we will."

MR. MORRISON; In my view, that is 

un~Constitutional as well. That is net permissiDle* to 

have Article 3 judges serving on commission of this kind.

QUESTION; Even as true volunteers* when it 

isn't man aa ted ?

MR. MORRISON. 1 think that — yes* that is 

also correct* ycur Honor* because of the nature of the

12
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kind of choices that the comm is s i on was making.

The thrust of my submission that 1 nave been 

making here In trying to describe the work of the 

commission is directly relevant on both the separation of 

powers issues -- because the Court has looked at the 

functions being performed -- as well as the delegation 

Issue» an c that factual predicate in this description 

directly bears cn both of them* and not simply on the 

delegation issue* or on the separation of powers issue.

CCFSTION. Well* what about Owen Roberts on the 

Pearl Harbor Commission* tar I Warren cn the Warren 

Commissio n?

PR. MORRISON. I believe that all -- that many 

-- that those two are factually distinguishable on the 

grounds that they Involved advice-giving anc 

fact-finding. But the -- both the Government ana the 

sentencing commission cite a number of nistoric examples 

about other kinds of activities undertaken by various 

justices at various times.

While I think there are some distinctions 

between that case and this one* principally because this 

one involves the making of law in a concrete situation — 

the most important distinction for our purposes is that 

in none of those examples was the Constitutionality of 

the conduct ever taken to court* let alone was it

13
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reviewed uncer this Court's jurisprudence on separation 

of powers as it has evolved since Buckley in 1976*

QUESTION; Do you think that practice amounts 

tc nothing in determining Constitutionality?

MR. MORRISON. I dia not say that* your Honor*

I would not agree that practice amounts to nothing.

I would point out* however* tnat there has been 

practice to the contrary. A number of Justices expressed 

extreme reservations about doing this* and while not 

directly citing separations of powers situations in ail 

cases — although Justice Stone has done so -- 1 would 

say that dating from the earliest days of our Republic* 

when as reported in United States v. Muskrat* President 

Washington asked Thomas Jefferson as Secretary of State 

tc ask the Court for an opinion about the meaning of a 

treaty. These -- the Justices ceclined to co so on the 

grounds that it was inappropriate.

I would suspect that if they had been asked in 

their Individual capacities* as the respondent suggests* 

as opposed to their official capacity* the outcome should 

have been the same.

So* I think that the history is by no means 

unified all in one direction* but more importantly* I 

believe that none of the cases ever Involved activities 

of a concrete* far-reaching nature that affects 40*000

14
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criminal defendants a year» as the activities of the 

sentencing commission do here.

QUESTIONS well» as long as we're giving you 

these examples, what about the Federal rules of evidence? 

Suppose that this Court had promulgated the Federal rules 

of evidence, Wcula that have been Constitutional?

MR. MORRISON; Well» let me divide the answer 

into two parts* If 1 may.

As to the rules not relating to privilege» I 

would say that there woulo be no difficulty» that those 

are very clcse to the rules of civil procedure. That is» 

of course, the line that Congress ultimately hit upon.

This Court did, in the early I970 's* pursuant 

tc a Congressional grant, promulgate the rules of 

evidence* sent them forward to Congress. Congress saw 

them* stopped them from going into effect, ano ultimately 

said, "You can't put them into effect as to privileges."

New, cealing with the privileges, I would even 

divide that Into two parts. It seems to me that if we 

are dealing with the privileges as applies to Federal law 

and Federal causes of action involving Feceral matters, 

that the Court may have some limited authority there.

But what I believe you have, in the case of 

privileges, are Drincipally questions of value juogments. 

Do we value the confidence between the nusbano ana wife

lb
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greater t ha r we value the getting at truth? How go we 

value the a tto r re y-c I ien t privilege — not sc much in 

the context of litigation, but in terras or pr e-I i t i gat i on 

matters?

Ard it is my view that that is a tar closer 

question — and I think If I haa to ccme aown on it, 1 

would say that the Court coulc not do these -- at least 

certainly many of the privileges*

QUESTION* And is the historical occurrence 

that Congress aid enact the privileges support for your 

posit ion?

MR. MORRISON; Well, I .luic like to say yes, 

your Honor, tut I think that it probably hac to do more 

wit*' a recognition of the underlying nature cf the 

controversies in the privilege area -- that is, we are 

dealing with policy choices that are raore substantive In 

nature than or ocecura I.

I recognize that in recent years the Court has 

said — I mean, just last terra -- that there is no single 

dividing line between substance and procedure. But* on 

the other hand, the Court has recognized in a number of 

cases when persons have tried to claira something as 

procedural to be able to arag It in on the judicial side, 

the Court has said, "No, we won't allow that to take 

place."

16
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Sc* I think that the efforts to expand

procedural have -- albeit in a different context — have 

generally net met with favor* and I would think that they 

would not apply here to the evidence context as well.

Turning back to the wotk of the comm i ss i o n* the 

commission also had to deal with the question of tines 

within the statutory restrictions. The commission was 

given the discretion to decide under what circumstances 

fines should be imposed* when and how much.

Originally the commission thought about having 

an ability-to-pay fine system* or is the alternative* a 

system based on a multiplier of tne amount of money 

lost. The commission is even now about to hold some 

hearings dealing with fines for organizations, 

principally corporate defendants.

But* in the end* as to inoiviauals* it's set up 

a schedule under which all out the inaigent must pay 

fines In an amount within the ranye set forth in the 

schedule. Sc* turning bacK again to the Michael Deaver 

example* at the base level offense of 12* Mr. Deaver 

cculd have been required to pay a fine of between $3*000 

and $30*000.

In fact* he was fined a $100*000* and again* 

the answer — the question is* of course, not which set 

of fines is correct* but it shows how value-Jaden that

17
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part of the system is as well.

QUESTION. Is this argument to say that the 

commission is treading on juaicial* the power of 

I nd iv Idua I jud ges 2

MR. MORRISON; It is certainly the fact that 

the commission treads on the power of individual judges.

QUESTIONS But individual judges have always 

been declolng what the sentence shoula be within the 

s tatu to ry r ang e .

MR. MORRISON; In the context of a case or 

controversy» your Honor.

QUESTION* Yes» and In that process» they have 

certainly been maRing their own value judgments about the 

seriousness of the crime.

MR, MORRISON; but they have done it for the 

one Individual before the Court.

QUESTION; That's true.

MR. MORRISON; They have not laid down 

precedent. £nd the fact that they were doing it for only 

the individual before the Court was the very fault that 

the Congress founa with the present system» and the 

reason that they wanted to change it.

Ccngress dion't liRe the inaivioua! —

QLESTION; well» what's wrong with — put your 

finger on what's wrong with the commission coing it.

IB
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PR. MORRISON; The commission is improperly 

dcing it here because we have a commission which includes 

three Article 3 judges in the judicial branches.

QUESTION; I know» but they aren't — the 

judges aren't doing -- the commission» incluoing the 

Judges on the commission» aren't doing things that juages 

dcn't do» or that are improper tor jucges tc co.

Ycur argument sounds like it's really the fact 

that the commission is doing it and interfering with 

judge's Judgement in individual cases.

MR. MORRISON; No» your Honor.

I want to be precise in what I * saying. It is 

of course true that judges have always engagec in 

sentencing» but sentencing is not a unified act. It's 

composed of several different elements.

The imposition of a particular sentence in a 

particular case is what judges have been doing, What the 

judges anc the ether members of the commission are ooing 

here is» they are writing the rules of sentencing not to 

apply tc themselves» but to apply to all jucges.

QUESTION; what's wrong with that?

MR. MORRISON; Because they have historically 

never dene that before» and because they are making —

QUESTION; So practice really does make a 

dif fe re nc e?

19
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MR, MORRISON; No* anu Decause they are making 

oclicy decisions of a kino —

QUESTION; You could say the same thing in the 

Hamptcn case. There had never been an independent agency 

before* so the Court should have thrown out the whole 

idea of Independent agencies. There's going to be a 

first time for lots of things.

MR, MORRISON. Yes* your honor. But I simply 

wanted to respond to Justice white's statement that this 

is what sentencing judges have always done. It's not 

what sentencing judges have always done* anc you are 

right* there has to be a first time. And my argument is 

that sentencing judges should not be doing this* because

QUESTION; Even though they've always been

doing It?

MR. MORRISONS They have not —

QUESTION; We I I * haven't they always been 

deciding what the sentence should be within the statutory 

range?

MR. MORRISON; In an individual case. They 

have not always been cecialng the general rule.

QUESTION; Well* I know* but it's the kino of 

judgments that judges have always been making. Judges 

always make these judgments.

2 C
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Now» you say the commission shouldn't be making 

It to apD ly to every case, but the tact of them making 

the judgments Is not non-judlclal business.

HR. MORRISON; well, there may be less 

difference between us than I think there may appear.

Your Honor, of course It is only the translation of the 

making of these judgments on an across the boara basis 

that creates the problem.

But I do think that there is a difference in 

kind between laying down ana establishing a sentence for 

a particular individual In a case, and laying down broad 

rules for --

QUESTION; well, everybody would agree to that.

MR. MORRISON; That —

QUESTION; But what's wrong? What's 

un-Constltutlonal about that?

MR. MORRISON: It is the laying down of the 

broad rules that causes Judges to be emDroilec in 

political controversy.

QUESTION; Mr. Morrison, judges generally have 

for many years — even before the Sherman Act — decided 

in an Individual case whether a particular combination or 

conspiracy was in unlawful restraint of trade, haven't 

they?

MR. MORRISON; Yes, your Honor.

2 1
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QUESTIONS And you wouldn't maintain that they 

can take It upon themselves to write a new Sherman Act» 

therefore» wou I c you?

MR. MORRISONS I would not.

QUESTIONS It's a different job» isn’t it?

MR. MORRISONS That's correct.

QUESTIONS Mr. Morrison, have you taken into 

consI dera11cn the large city courts where they have 

committees cf judges that meet with the sentencing juoge?

MR. MORRISONS You're talking about the 

non-Federal system» your Honor?

QUESTIONS where one judge calls in two other 

judges to tell him — sit down and decide what we’re 

going t c co .

MR. MORRISONS Yes, I’m aware of that.

QUESTIONS And that's recognlaea as being valid

and gcod.

MR. MORRISONS well, it has never been 

challenged, your Honor, but it is distinguishable on 

several gro und s .

QUESTIONS It certainly is legal and valia, and 

has been in existence for 20 years or more.

MR. MORRISONS It certainly has been in 

existence. It has never Deen challengea, and it probably 

is not challengeable, but there Is a major difference,
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and that is» the three judges sit down* and they have a 

meeting» anc they decide what's appropriate tor sentence.

Bet only the sentencing judge actually decides. 

A judge gets advice from his or her colleagues ano 

decides what's appropriate. It is not binding.

That system was known to the Congress» ana it 

was one of the things that Congress thought might happen

QUESTION; what happens if you anc I sit down 

to decide» and 1 don't agree with you» ano the next time 

we sit down» do you think you're going to agree with me?

MR. MORRISON; 1 might» or 1 might not* your

Honor .

QUESTION; You wanna bet?

T Laughter I

MR. MORRISON. but it's net binding. It's not 

binding» and that's the difference.

It's the oifference between aav ice which the 

Congress rejected as being sufficient, ana mandatory 

binding guidelines subject to very limited exceptions, 

and that is the reason the Congress felt that it was not 

sufficient.

QUESTION; Well, I suppose in another sense 

that every time a Federal judge hands down some ruling on 

a point of law, they're binding others not before the
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Court » ar en't they?

MR. MORRISONS welt» ycur Honor» it Is —

QUESTIONS And in a sense they're establishing

precede nt?

MR. MORRISONS Yes» your Honor» but the rules 

for deviating from precedent» particularly by one judge 

from another jucge in another circuit» or even in the 

same district» are far less stringent and do not give 

rise to the same Kind of rights that are given rise to 

when a jucge deviates from the sentencing guideline in 

this case .

QUESTION; Yes» but in a very real sense» 

judges generally are in the business» at least at the 

Federal level* cf maKing a good deal cf law» in a sense.

MR. MORRISONS Nell» they make law» but it's 

not binding. I would give the example in this very case» 

Ycur Honor — the sentencing guidelines have been before» 

I think it's approximately 25C Feoerai juoges» who have 

voted on their Constitutionality. I oo not have the 

latest count» I think it is slightly more than oO percent 

who have cecldec they are un-Const i tutionaI » and less 

than 50 percent Constitutional» for a variety of 

dif fe re nt r eas ons .

QUESTION; I know* but does any of them include 

the argument you're just making?

2 4
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MR. MORRISON; Many of them include my 

argument. Seme of them include delegation arguments* some 

of them Include due process arguments* some of them 

include arguments I've chosen not to naKe.

There are a whole variety* and i would say the 

same is true on the other side. There have been cases 

upheld cn grounds that have net been urgeo by the parties.

The point I make» Justice O'Connor* Is to 

Indicate that at least in this particular kinc of 

controversy* no one has felt bound by what their fellow 

judges have done. Even in the same district courts* 

there have teen deviations in the same district court* 

and there have teen different defendants being sentenced 

by different people until this case can be cecidea.

New* the policy choices that this commission 

had to make were inevitable* given the kind of functions 

that it would perform* and that the Ninth Circuit was 

correct In describing these choices as political. Ana 

Indeed* that is what the Congress expected* because 

Congress prescribed the presence of more than four 

members of the commission from being of tne same 

political party.

That kind of restriction* which is extremely 

common in executive branch agencies* where we expect our 

executive branch officials to be making policy* is unique
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In the judiciary» and It's unique in the judiciary 

because we do net expect those bodies In the judicial 

branch to be making pci icy, making these kind/of 

political c ho ices.

QUESTIONS well, that speaks in favor of the 

ScI ic11or-Genera I ' s argument that in fact this is 

executive power being exercised.

MR, MCRRISON. I agree, your Honor, and that if 

the power Is properly delegable, it must be executive 

p cw er .

New, the So I i c i tor-tenera I has a matter which 

I’m sure he will tend to, of how he's going tc move the 

commission out of the judicial branch, where Congress so 

carefully placeo it, into the executive branch, but in 

any event -- and I'd like to turn to this now, if I may 

— we don't think It «rakes any olfference. That if 

Congress had placed this body in the executive branch of 

Government, labeled It "executive branch", but nao the 

same Article 3 juages on it, we don't think that would 

have made a single bit of difference, and it would have 

been just as unconstitutional there as it is here.

And the reason we say that is because we go 

back to the purposes behind separation of powers for the 

judicial branch of Government. That the Founding Fatners 

separated the judges because they wanted them to be

2b
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Independent.» anc they wanted them to be Impartial. Ana 

they were specially concerned about that Decause they 

have life tine appointments.

New» It's true that they were also conscious of 

the possibility of tyranny developing when judges were 

Involved In the making of the law or the executing of the 

law -- but the principal concern was that for the Federal 

courts to be effective» to be seen as neutral arbiters of 

our law and our facts» that members of the Feceral 

judiciary have to stay out of the political fray.

QUESTION; (Inaudible)

MR. MORRISON; Making policy.

QUESTIONS In all cases?

MR. MORRISON; Openly.

QUESTION; The judges to follow?

MR. MORRISON; That's right» except in the 

context of a case of controversy where there inevitably 

will be seme policy to oe made. It's wnen —

QUESTION; Nell, when the Court of Appeals 

decides a case» and in effect makes some new law» or 

makes new pclicy» It certainly binds every juoge in the 

circuit.

MR. MORRISON; It does» your Honor.

QUESTION; Ana at the trial court --

MR. MORRISON; And it is oone In the context of
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a case or controversy. Nobody suggests —

QUESTION* And 1 won’t say what happens If we

decide it .

T Laughter 3

QLESTIONI well» how about the juoiciai

councils?

MR* MCRRISON: well* two things about the 

judicial councils. One Is the areas in which they have 

oower to act are by and large procedural* or they relate 

tc matters such as discipline* which this Court’s 

decision In Chandler ana others recognized are ancillary 
tc the pr inci €/ unction of jucges deciding cases or 

ccntrover s I es.

The judicial conference could be said to be 

making policy* but it principally affects the wordings of 

the Court. These sentencing guidelines are intended to 

affect primary conduct. The purpose cf the sentencing 

guidelines* as Congress said* is not to rehabilitate 

defendants* but to deter them* to punish them. The 

message Is to gc out loud and clear. Memcers of the 

public* if you commit crimes* look at tne sentencing 

guidelines and you will go to jail. No more hoping for

a judge to let you off.

That’s the judgement Congress made* and that is 

a very different kind of judgement th^n tnat kind made oy
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judicial bodes» which are largely advisory or operating 

i r. the context cf a case or controversy.

QUESTION. Well» that judgement Congress dlu 

make. Congress didn't leave that judgement to the 

commission.

MR. MORRISON; That is correct.

As to the ultimate effect» it did.

QUESTION; Right.

MR. MORRISON; It did.

QUESTION; hr. Morrison, what it the judges in 

a particular circuit got together and decided that in 

order to improve the operation of the criminal system in 

their circuit» they would develop for themselves some 

sentencing guidelines» within the ranges established by 

Congress, and they'd try to get all their colleagues to 

follow th em .

Is that improper? Invalio?

MR. MORRISON; well, let me say» that took 

place before. There were sentencing groups, councils, I 

don't know the precise appellation — they may have 

varied from court to court — but they were not 

mandatory, and that no right of appeal by any defendant 

or by the Government pertained in the event a judge 

diverted from that.

And it seems to me that the mandatory nature
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makes this into a law-making function that is going on 

here. But as I salo» to me it matters not that there is 

an attempt here to sa> that judges are after ail not 

sitting as courts of law» they're acting in their 

Individual capacities when they are deciding these rules 

— that the judges are commissioners and the fact that 

they are judges Is slHply — can oe disregarded.

QUESTION: Mr. Morrison» can 1 interrupt with

one Question? If the program had been one that made the 

sentencing guidelines a recommendation to Congress» In 

effect» and Congress had then adopted them —

MR, MORRISONS Yes?

QUESTIONS kould there oe any Constitutional

object I on ?

MR. MORRISONS If my client had been sentenced 

under the guidelines» there would have been no 

Constitutional objection to the sentence imposed on him* 

because once Congress gees to the Constitutionally 

mandated form for enacting legislation» I do not believe 

that uy client could go behino it.

I would still say that there has been a 

transgression of the principles of separation of powers 

by the Article III judges participating In this system» 

although It would be of a somewhat different nature.

But nobody woulo have any standing* I don't

3 C
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thf nk to

QLESTIONi what you're saying is it would still 

be un-Con st itut i onaI even though no one could challenge 

I t?

MR. MORRISON; 1 assume no one coulc chal lenge 

it» but I would believe It would be un-Cons t i tu t i on a I .

It would be inconsistent with what the Founcing Fathers 

believed should be the properly limited function of 

Article III Judges.

QIESTION. Doesn't the undermine --

QUESTION; — before a committee cf Congress 

about a substantive law?

MR. MORRISON; No» your Honor» I cic not say 

that» and I'm glad you asked me that» because I want to 

clarify my views on that.

If a judge» not acting pursuant to a statutory 

mandate* as we have here* and not being directea to 

produce a consensus determination* not only with Article 

III Judges» but with four people who are not Article III 

judges* wants to proceed on his own individual basis* and 

to testify before Congress about a matter relating to 

judicial administration -- it seems to me that unoer the 

balancing test that this Court has established in cases 

such as Nixon v. GSA and Morrison v. Clson» that that 

would not be a transgression upon the powers of the
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judiciary or upon any other powers.

QUESTION; Well» what it a judge wants to 

testify aoout some pending bit! tnat nas absolutely 

nothing to co with the juaiciary? It may be very bad 

judgement» but surely he isn’t violating the Constitution.

MR. MORRISON; well» your Honor» I woulo not 

say "surely". I think that’s a closer question. I do 

not think that judges shoula — if they tenc —

QUESTION; And what provision in the 

Constitution is it that prevents a juage from going over 

and testifying about a bill for appropriation for a 

wildlife certer?

MR. MORRISON; It seems to ire* your Honor» that 

Article III of the Constitution» as most recently 

interpreted by this Court In Morrison -- particular ly the 

part in which the Court said that even the attempt to 

close down the office of the inaependent counsel might be 

a cm In I s tr at ive acts of the kind inappropriate for a judge.

QUESTION; But we were talking about a court

there .

MR. MORRISON; your Hcnor» 1 submit that if 

Congress hac said that the function shall oe performea by 

.ar independent appointing commission, or that if in this 

case the Court said the Congress describeo this body as a 

sentencing court, the outcome would have been the same.
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We have» in our system — courts co not decide 

cases» controversies. Judges decide cases cr 

controversies» and juuges are lifetime appointees --

QUESTION! But that's just pure metaphysics.

MR. MORRISON. No, I think it's quite a 

question of reality» your Honor, that a judge cannot 

remove Ms —

GUES T ION; That's like saying guns con't kill 

people, oeople kilt people.

f Lau g ht er ]

QUESTION! Mr. Morrison, while you're thinking 

about that —

[Laughter]

MR. MORkISONi No» 1 have an answer, 1' bi just 

waiting fcr the applause to die down.

QUESTION! Yes.

What about a juage testifying about sentencing? 

Testifying in opposition to capital punishment, for 

examp le ?

MR. MORRISON! 1 would say a juoge should not 

testify In opposition.

QUESTION! You think he would be acting in 

viola 11 on --

MR. MCRRISON! it is a political act. We are 

—what we are having in this situation is that in order
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to maintain our judiciary in the way that I believe the 

Founding Fathers envisioned, juages are supposed to stay 

out of political controversies.

OLESTION. hay they vote?

MR. MORRISON: Yes, your honor.

T LaughterI

OLESTION; And what if the judge if asked by a

MR. MORRISON; But it would be improper for 

them to campaign on behalf of a person for a political 

off ice.

QUESTION; I didn't ask that.

MR. MORRISON. Ana the difference is because it 

Is visible on the cne hano ano not visible on the other.

OLESTION; but what if a Congressional 

committee dealing with a sentencing problem wanted to 

call In Judges and ask them for the reasons they'd 

Imposed a series of sentences in cases, just to better 

urderstanc the sentencing process? You tell me that the 

judges coulc not respond to that request.

MR. MORRISON; No, I co not believe that. I 

did not Intend to say that, because if you're talking —

QUESTION; Well, what's the difference, though?

MR. MORRISON: 1 think the juages are providing 

expert explanation of what they did. Perhaps some of it 

will turn into advice. but one of the things we have

3 4
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here Is not simply an Individual judge acting on his or 

her own. We don't simply have a collective group of 

judges coming In and maKIng a recommendation.

We have a collective group of judges joining 

with four ncn-judges* attempting to reach a political 

consensus» and that consensus then becomes the law of 

sentencing. And inherent In reaching that sentence Is 

not merely expert advice* but very value-iacen judgments.

QUESTIONS I think you said your position would 

actually carry to the extent that even if it did not 

become the law* It was subject to further enactment by 

Congress* you would still object to this whole process.

MR. MORRISON; In this commission process.

QUESTION; Yes.

MR. MORRISON; I believe that judges shouldn't 

dc it. As I said* the sentence imposed --

QUESTION; I «now* you said you think It's 

un-Cons11 tu11ona I for them to do It.

MR. MORRISON: Yes* I would have to say that.

QUESTION; I wish ycu hadn't said that. We 

don't really have to get into that.

MR. MORRISON; We certainly do not* your Honor*

but --

QUESTION; It's quite a bit different being a 

member of an agency that promulgates law* which is what
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ycu say is the problem here --

MR. MORRISONS Correct.

QUESTION: Frcm testifying before Congress. we

really have to reach that problem today?

MR. MORRISON; We dc not have to reach that 

problem» your Honor» but I was asKed the question and I 

dc have to answer» I believe.

TLaughterl

MR. MORRISON; The effort to treat the judges 

here as acting in their individual capacity falters Doth 

or the facts of this statute — that is» that Congress 

insisted that three Article III judges be on boaro. They 

Insisted that they sit down and meet with four other 

ncn-Article III judges» and that they engage in a process 

that coulc fairly be called hersetrad ing» to come up with 

a ranking of offenses and appropriate levels of offenses 

involving seme of the most political judgments that we 

have to make.

And It seems to me that it doesn't matter 

whether this function was assigned to a court — it it 

had been assigned to this Court» without the non-juoicial 

members» surely the outcome of the case would not have 

been any Different» If your honors had descended from 

the bench» tawen off your robes» gone into a conference 

rcoir insteac of a courtroom» and aecicea the case In your

3 £
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Individual capacities* decldec in your inoivioual 

capacities to issue these sentencing guidelines.

Surely the outcome can't be depended upon 

whether you're wearing roues* whether you're called 

"commissioner" cr "your Honor." The Constitution deals 

with the reality that Federal judges who are appo intea 

fcr life must maintain their neutrality and their 

impartiality anc because this sentencing commission 

system fundamentally alters that oa lance* it is 

un-Consti tutlonal .

Thank you» your Honors. I'll reserve the rest 

of my time.

CHIEF JUSTICE REHNCLIST* Thank you, Mr.

Morrison.

We'l I now hear from you, General Fried.

ORAL ARGUMENT OF CHARLES FRIED 

ON BEHALF OF RE S P CNDE NT/P b T IT I ONE R , UNITED STATES

MR. FRIED* Thank you, Mr. Chief justice* and 

may It please the Court, tor more than 30 years, Congress 

has been troubled and has worked at the proDlem of grave, 

Invidious, and inexplicable disparities in the Feaeral 

sentencing process.

In 1958, it tried some gentle measures. It put 

in the judicial councils and institutes to which I 

believe Justice O'Connor made reference. That did no
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good at all

In 1976* they did something a little bit more 

drastic; we had the Parole Commission Act* which sought 

to give the parole commission power to even out the 

sometimes quite dreadful oisparitles after the fact* ana 

the Court will be familiar with that from the Aainizio 

case. That* too* failec* and it failed because the 

judges anc the parole commission were working at cross 

purposes* ard the sentencing judges would anticipate the 

work of the parole commission in pronouncing sentence.

Sc* strong measures were required to obtain 

equality and honesty in sentencing. Now* 1 think that 

this statute is m isurcerstood when it Is viewed as being 

unduly rlgic. It provides for lb percent range In which 

the sentencing juoge may operate. That shoulo be enough 

— ano al lows for departures in a rather wioe range of 

circumstances* provided that the juoge gives reasons and 

explains what he's doing.

New* Petitioner raises tnree objections. He 

objects that Corgress did not do the whole joc here* but 

rather delegatee it to an expert inaependent agency* and 

then Petitioner complains as to how that agency is 

constituted* anc most particularly about the inclusion of 

three Federal judges among the seven members.

Turning to the aelegation point -- oecause it's
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a good way to indicate what the c omen i ss i on actually did 

do — one would have thought» given the very great 

particularity Ir the statute* that it would be too late 

In the day to raise a delegation objection. In fact* the 

statute sets not only the goals for the comm, i ss i on» but 

provices the methodology and makes many ot the particular 

judgments* ano as was remarkec from the bench* of course* 

all of this takes place within the maxima which are set 

out by the particular criminal statues* and which are the 

basis for the kind of grading of severity to which hr. 

Morrison re fer r ed.

Turning to the methodology because it's most 

Importanti the statue required the commission to Pegin 

with actual exoer ience. AnO* indeed* the commission 

surveyed 40*000 cases* 10,000 of them in very great 

detail, tc see what the sentences actually served under 

actual circumstances involving the circumstances of the 

case* the circumstances of the offender -- what they were.

Anri net only ala the commission start with 

actual experience* to a large extent that's where it 

ended. Tc a large extent, these guidelines reflect 

today's practice. Where the commission departed In these 

value judgments about which you've heard* they have done 

sc under the explicit mandate of the Act* that for 

instance* violent offenders* repeat offenders* career

3 9
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criminals* drug traffickers» ce sentenced at cr near the 

max imum.

That is not something the commission dreamed up 

— they were enjoined to do that by the statute. 

Similarly» as to white collar criminals --

QUESTION: but the problem is, they've been

erjoined to do it for every case.

MR. FRIED. What I was suggesting* Justice 

White» is that the conmission was enjoined to do it by 

the statute» ano therefore they were rot simply following 

their own policy judgement. That they were being guided 

by what Congress had required* ano the guidance from 

Congress here* I submit* was miles greater than we 

usually encounter in a delegation.

QUESTION; You're making a ron-de le ga ti on 

argument* Is that it right not?

MR. FRIED: I am* your honor.

And the suggestion that this is something that 

Congress might have handed to an advisory panel, then to 

enact its work* misses the point that these guidelines* 

in order to be sensible and effective, must be 

evolutionary. They must require monitoring of what 

happens and constant revision, and that of course is 

precisely the kino of work which is given to an 

independent agency.
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QLESTION; General Friea» do you knew of any 

other agency — let's say this is in the executive branch 

-- do you know cf any other agency in the executive 

branch that has no function whatever except to promulgate 

law?

MR. FRIED. No» I do not» but I dc know of a 

number of agencies which among their other functions do 

p romuI oat e —

QUESTION; Inoeed» just as rulemaking is almost 

a necessary incident of being an executive.

Ycu must acknowledge -- this is a distinctive 

entity. Has there ever been an agency of the Government 

that has no function except to promulgate law» other than 

the Congress?

MR. FRIED; Well» I ran tnrough that in my own 

mind» and I was not able to discover one.

QLESTION: 1 don't think sc.

MR. FRIED; But I do think there are agencies 

which establish laws for others as well as for 

themselves» and laws which are enforced by others other 

than them se I ve s .

QUESTION; In the course of conoucting some 

acministrative function or other -- seme other executive 

function.

MR. FRIED; Well, I think the SEC, when it sets
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down rules» Is making rules for others» ana for tne 

enforcenrent by ethers» as much as for tneoiselves.

QIESTION: That's true» but I assume that If

Congress could do this» Congress cou I c decide that we 

need a massive revision of securities laws» and could 

simply compose a commission» so long as the directives 

are general enough to overcome the bare objections we 

have against overde I ega11 on -- assuming that there's 

enough standard there» it could just create a commission 

and say that whatever this commission comes out with 

shall be our new securities laws.

Can It do that?

MR. FRIED; Well» in this case» of course» the 

regulations» the rules» have to lie before Congress for 

six months before becoming effective. 1 cannot propose 

any general objection to what you suggest.

QIESTION; Well* it certainly is a nice -- it's 

a hanay way to get around legislative Impasse. You just 

create an agency to make law* right?

MR. FRIED. Well* I don't think that we have 

here a way of getting around a legislative impasse which 

miqht be what was a problem In the Gramm-Rucman situation 

— because here Congress had come aown to a lot of very 

specific policy judgments* but there was the need to 

bring t he m tha t last six feet down to earth. But they'd

4 2
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dene an awful let of the worn themselves,

QUESTION; But if this handy device is aoable* 

why has It never been done beforeV I mean* It certainly 

Is hardy,

MR. FRIED; Well* I can't answer why —

QUESTION; lo just simply say* why so through 

all the trouble of hammering cut a new securities law? 

Let's Just create an agency and say* hey* promulgate a 

securities law.

MR, FRIED; Well* I would answer that question 

ultimately by saying that I do not Know what provision of 

the Constitution is violated when an independent agency 

dees make general but really quite guiding legislative 

judgments ultimately specific. I don't tnink it violates 

any provision of the law.

QUESTIONS well* it could be that a certain 

amount of lawmaking can be given to executive agencies 

because it inevitably belongs to them* just as a certain 

amount of lawmaking is given to courts. It's part of 

their executive function* and you can augment it to a 

certain degree. And perhaps that's permissible* but it's 

not permissible to create an agency that has no function 

except to promulgate a law.

MR. FRIED; With respect* ycur honor* I do not 

krow what provision of the Constitution is violated by

A3
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that

QIFSTION; If ail it does is pr omu I ga te a law, 

what hind of action would you call that?

hi R. FRIED; I would call that executive, your

Honor «

QUESTIONS You woulc?

MR, FRIED; If they are executing a law which 

directs then to make bore specific the mandates in the 

statute, which is how we analyze this case.

New, beyond the delegation, beyono the 

delegation objection, which obviously is more formioaole 

than I had imagined it to be — 

r Lau qht er I

MR, FRIED; The complaint is maae that the 

phrase, that this is an indepenaent commission in the 

judicial branch is a cause for concern. Should we 

stumble over the phrase "in the judicial branch"? A 

number of things are quite clear; that the commission is 

net a court, and that is not simply a technical point.

It is not a court because it coes not issue judgments in 

cases, it Is not subject to appellate jur i sciction, its 

judgments cannot be appealed from, it is not issuing 

final judgments. And it is net suborcinate to any court 

as are, for instance probatior, officers or bankruptcy 

Judges,
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It is in the judicial brancn in a perfectly

harmless, Constitutionally harmless sense, ana that is, 

first cf all, that it is — its judicial branch 

connections, which explain the logistics of managing this 

commission — who makes out the checks, how is the budget 

submitted, what particular housekeeping rules, such as 

the Freedcrr of Information Act* conflict of interest 

laws, and sc on, will apply?

Similarly, there is a strong administrative 

connection between the commission and the administrative 

office of the courts, and the probation offices, which 

supply it with a great deal of its information* And that 

seems to me a set of consequences which Congress might 

have provided in detail, but in fact, it cic so 

compendiously by stating that this is an independent 

commission in the Judicial branch.

Furthermore, of course, and mucn more 

substantively, this is a way cf underlining Congress' 

very great concern that this be an inaependent commission 

—and that, of course, is also thereby accomplishea. But 

beyonc that, I see no reason, I see no need, to engage in 

a rewriting or severance, or anything else, of what 

Congress cic, because I am unable to discover any 

harmful, any infectious aspect to that designation.

What the designation ooes do is perfectly
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appropriate» anc if there is some work that it does do 

that 1 have not been able to oiscover* that is 

inappropr ia te» by all means let us sever that* but 1 

don't know what it is.

QUESTIONS It's been suggested that that one 

thing was that Congress didn't adopt it afterwards.

MR. FRIED; Well» Congress was very concerned 

to insist or the independence of the agency» and very 

concerned —

QUESTION; They have adoptee the Act?

MR. FRIED; Well» it could have acne it one 

time» Justice Marshall» but the neea here is —

QUESTION; It could do it right now* could it?

MR. FRIED; Indeed it could.

QUESTION; well» I mean --

MR. FRIED; But the important thing is that 

this be allowed to evolve» that there be monitoring of 

the experience* collection of the data — that's a 

monumental task» and continuous revision — and that is 

something --

QUESTION; But you wouldn't have hao this 

headache ant this lawsuit.

MR. FRIED; You wouldn't have had this 

headache» but veu also would not have had the promise of 

continuous monitoring and revision* which is what is
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necessary tc make something which would really work.

Sc I think that if it could have oeen a 

one-shot affair» that would have been a different story* 

but I don't think it sensibly could have been a one-shot* 

one-time affair. I'd like to torn —

QLESTIOh; General Friea* if there is a concern 

— and I submit there is — about preserving the 

independence anc the impartiality of the juoiciary* it 

really doesn't naKe any difference which branch this is 

under, does it? That concern is the same.

MR. FRIED; I agree* it does not make any 

difference at all* Justice Kennedy, and I'd like to turn 

tc the objection to the service of three judges on the 

c emir I tt ee •

QLESTIOh; when you do that, will you please 

tell me whether or not in your view the value of 

i irpar t i a I i t y anc independence is a value that's protected 

by the doctrine cf separation of powers?

MR. FRIED; Yes* that's precisely what it's my 

intention to oo* because my view is that there is no 

doctrine and no provision of the Constitution which 

supports the argument which Petitioner has maoe.

The framers considered an incompatibility 

clause, fcr judges, and rejected -- they omitted to enact 

one, although they dio enact one for Members of
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Congress. Nor nas this an oversight. There are —

QUFSTIOh; koula you concede that the frequent 

and continuous service by judges on rulemaking and 

lawmaking commissions might impair the impartiality and 

the integrity of the judiciary in the minos of the public?

MR. FRIED; As a matter of policy and 

judgement» that is a very reasonable concern. But we are 

talking about Constitutional —

QUESTION; And you say the Constitution has no 

concern and no previsions to protect against that 

encroachment?

MR. FRIED; I think that in extremis policing 

the margins» perhaps it does. but I am struck by the 

fact that Chief Justice Jay servea for six months as 

Secretary of State as did Chief Justice Marshall.

QUESTION; how many cases were penoing at that 

time» Chief Justice?

r Lau g hter 3

MR. FRIED; I don't know» but Chief Justice 

Marshall» I believe* signed the commission which was the 

subject of Mawbry v. Madison.

QUESTION! khat strikes me about this argument* 

General Fried -- it seems to me what is remarkable if 

there Is no impediment — as you say» there is not — 

what is remarkable is that not that this is happening
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sometimes» tut that it has happened sc rarely. It there 

has been no felt impediment to members of the judiciary 

serving In executive positions» I'm amazed that you can 

come tip with no mere than the number cf examples that 

ycu've brought before us.

MR. FRIED. Well» I am quite —

QIESTIOn; There are very capable men and women 

In the juclclary over the years» and that so tew of them 

should have thought that they had the time anc the 

ability to lend to the puDlIc service in the executive 

branch strikes me as extraoro inary.

MR. FRIED; The matter was ciscussec* and the 

only case which I know of which discussed it at some 

length is Unltec States v. Ferreira» and I think it's 

aulte striking what the Court said in that case.

Petitioner says that Ferreira claims that the 

Court refused to allow — I'm quoting here from their 

brief -- Article III judges to pass or claims such as 

we're Involved in.

What the Court actually sale in Ferreira was 

that the authority conferred on respective juages was 

nothing more than as a commissioner to adjust certain 

claims. hor can we see any ground for objection for the 

power In that case. That's what this Court said» and 

when this Court In Ferreira ccnsiderec the natter» they
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referred to Hayburn’s Case. The only question was 

whether It might not be construed as conferring the power 

on the judqes personally as comm i ss lone rs * ano if it 

would bear that construction» which is of course the 

construct ion we urge — there seems to nave been no doubt 

at that time but that they might Constitutionally 

exercise it.

Those are the words of the Supreme Court of the 

Uni ted States.

QUESTION; Uere they serving as commissioners 

here* or as judges?

MR. FRIED; They were designated —

QUESTION; As judges.

MR. FRIED; In the case mentioned* in Ferreira* 

the designation was the judge of the Northern District of 

Florida -- so he was designated by name. That is to say 

the designation was much closer than the designations 

Involved in thIs Act.

And yet* this Court said* "we can see no 

objection to that service." Those are the precedents in 

this Court. I think there are policy concerns* such as 

you and Justice Kennedy raisec* but I submit they have no 

grounding as Constitutional prohibitions* either in tne 

text or the practice of the Constitution* nor in the 

decisions of this Court.
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QLESTION; So that Congress could provide that 

every day» every judge in the United States spends his 

mcrnlng on a commission and the afternoon on an Article 

III bench ?

MR. FRIED; I douot it.

QLESTION: Why?

MR. FRIED; I doubt it.

QUESTION; why» if there's no Constitutional

orohifc ? tlon?

MR. FRIED; Because at some point» you reach 

the point where what you've done is impaired the ability 

of the judiciary to function.

QLESTION; Just from the standpoint of their 

wcrRIcad» or from the standpoint of their reputation for 

Impartial ity and inoependence?

MR, FRIED; I think the two begin tc merge» at 

the point you mentiored.

QLESTION; well» then» the limiting principle 

Is that there is some limit on whether or not the 

independence and the impartiality of the judges can be 

Impaired by a delegation.

MR. FRIED; I think there Is some limit.

QLESTION; And it's in the constitution?

MR. FRIED; Well» I think it is gathered from 

the principles cf the Constitution» but the practice —
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OLES TIONS well, is it a Constitutional

d cc t rin e?

MR. FRIED; Yes» yes» it is. But the piactice 

of distinguished Chief Justices of this Court* ana the 

words of this Court indicate that those limits are 

ncwhere near as tightly drawn as Petitioners would 

suggest.

Indeed* Petitioner draws the limits very 

tightly* very tightly» ana I thinK that the practice and 

doctrines of this Court clearly Indicate that that tight 

a drawing has no oasis.

I simply don’t want* ana it would imprudent* to 

suggest there are no limits. If there are limits* of 

course they are Constitutional limits. So* to that 

extent* I wculd certainly agree.

GliESTICN; Cf course* no ju eg e in this case was 

reauired to serve at all.

MR. FRIED; No judge was required tc serve* and 

one can see how —

QUESTION; If all of them* if every judge who 

was asked tc serve had refusea* the commission could 

never have been constituted.

MR. FRIED; That is correct. That is correct.

And If the requirement of three judges were 

thought to be an impediment* that indeed woulo be easily
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cured. Congress cou I a simply indicate in the legislative 

history that it would be loathe to confirm a commission 

which did net Include three judges* and you would be at 

the same pi ace •

OUE5TION; wasn't at least one of the Judges a 

senior judge? hasn't George McKenna» a senior juoge?

WR. FRIED; Yes* one of the judges is a senior juoge* and 

there was a question about whether that would be all 

right* and the matter was adjusted to make sure that it 

would be all right. That's very useful.

QUFSTIOn; 1 take it from what you say* General 

Fried* that If the statute provided that the President 

could appoint a designated judge* and the judge would be 

required to serve* that you would agree that woula be 

un-Constl tutional •

MR. FRIED; I tnink that would create a grave 

problem of the sort Justice Kennedy raises* and a 

dif fe re nt case .

I would not want to say that for instance* the 

Sinking Fine Commission, on which Chief Justice Jay 

served ex officio as Chief Justice* along with the 

Secretary of State and the Secretary of Treasury, was 

un-Const!tut Iona I * though it was a matter consioereo by 

those who were much closer to the framing than we are —

QUESTION. General Fried* I guess you're right

53

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that it certainly will make us feel better about it if 

you tell us we can't be appointed to some things* whether 

we like It or net* but I'm not sure I see the basis for a 

Constitutional oistinction. if we approve this* why?

Why can't — if It's somehow a violation of separation of 

powers* I don't know why it makes any difference whether 

the initiative comes from the Congress or from us?

Whether I volunteer for this violative service* or am 

enlisted into it* I don't know what difference that 

shouIc make.

MR. FRIED; Justice Scalia* that is of course 

not this case, but let's think why that would be bad* 

because my instinct is as yours; it wculd be.

I think what would be bad would come out if 

they designated the second most junior Associate Justice 

and you simply refused to serve. What would happen then? 

Could they Issue a writ of mandamus?

Would your vote be counted as present* although 

you were never there? AM of those circumstances suggest 

that In enforcing such a mandate* they would run afoul of 

one or another --

QUESTION. Sort of a First Amenament 

entanglement problem?

T Laughter I

MR. FRIEDS Yes* I think that — 1 con't think
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It's cruel and unusual problem this time. I think that 

is correct.

Tlau g ht er I

QUESTION. Ime II» it might be a separation ot 

cowers argument» if a judge said* well* you can't do this 

tc ire* because I was appointee a judge* and you're going 

tc keep me from being a judge.

MR. FRIED; I gave my judgement. In my 

judgement* this prevents me from peing a juoge.

I suppose that if the Chief Justice declinea to 

serve* as he is by statute designated to co* on the Board 

of the National Gallery* or the Smithsonian Institution*

I don't think that ne could be compelled to do so* ana 

that I think is the answer to Justice Scalia's question.

Now* --

QUESTIONS It's a small point* perhaps* General 

Fried* but cn the salary* could Congress provide that 

service on one cf these commissions entitles the judge to 

a 125*000 Increase for service cn the commission?

QUESTION; Now you're hitting It.

f Laughter I

MR. FRIED. Well* I must admit to you* the 

auestlon is a fresh one to me. I right offhand can see 

nc objection to it* and in fact --

QUESTION; 1 wouldn't worry a lot about that
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problem

[Lau ghter 3

MR. FRIED; Chairman wllkens, at the time ot 

his designation» was a District judge, and therefore 

suffered an increase in his salary.

QUESTION; Well, isn't the objection in the 

delightful hypothetical, 3 propose, that the President 

could prefer sone judges over others? Is this an 

interference with the Independence of the judiciary?

MR. FRIED; Well, that is a preference which he 

can show today, not to members of this Court, and 

certainly net to the Chief Justice, but even today the 

possibility of promotion, if it Is a promotion —

QIESTIONJ That's proviaea for in the 

Ccnstltut ion?

MR. FRIED; Well, unless we beg the question, 

sc is this. The question of promotion from a District 

bench to a Court of Appeals bench.

I thank the Court for Its attention.

CHEF JUSTICE REHNQUISTJ Thank you, General

Fried.

Mr. Bator, we'll hear now from you.

ORAL ARGUMENT OF PAUL M. BATOR 

CN BEHALF OF U.S. SENTENCING COMMISSION 

AS AMICUS CURIAE IN SUPPORT OF THE UNITED STATES
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MR. BATGRi Mr. Chief Justice» anti may it 

please the Court» the problem that Congress faced when it 

enacted this statute is well Known to this Court. I'll 

try to adjust try machinery here — there's too much 

machinery.

The proDlem is familiar to this Court from 

cases like Furman and Georgia and other cases which 

showec ugly and Indefensible discriminations and 

disparities and irrational distinctions in the 

punishments that people get in the criminal justice 

system.

And in those cases» litigants came to this 

Court and said» "This Court should do something aoout 

that." Now» this case is very different* oecause in this 

case» the executive departments and the Congress tor 10 

years put on a massive bipartisan effort» and It said» 

"We're going to do something about it. We're going to 

reduce these ugly anti indefensible discriminations ana 

disparities in criminal sentences."

And new this Court is being asked to undo this 

effort anc really send us back to what were very ugly 

days cf discriminatory ano arbitrary sentencing.

New» I think really the key to Mr. Morrison's 

submission here today is simply that this -- Congress has 

never quite created an animal quite like this. The
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sentencing commission is not quite line the parole board 

-- its guidelines are not quite like the rules of 

procedure» and therefore this is un-Constitut iona I • but 

there Is no rule of Constitutional law that Congress may 

net dc something that is new.

In this courtroom, this Petitioner must really 

show that this act violated the separation of powers by 

really prejudicing one of the branches from ccing their 

ConstItutioralIy-approprlate law. We really must find 

actual Drejudice under the stanoards of separation of 

powers that this Court has prcmulgatec. here 

atmospherics is not enough, and our central submission, 

your honors, is that there is no incursion here on any 

Constitutional role of the executive, and that this 

commission and this Act does not prejudice the 

independence and the impartiality and the performance by 

the courts cf doing their Constitutionally-assigned 

f un ct i ons .

New, this Act is an act tnat creates an 

institutional design. What are the parts of the design? 

Congress says this ought to be an independent commission, 

and as far as I understand, there was no serious argument 

that that was un-Consti tu11 on a I. Congress saio this 

commission should not be controlled by the political 

branches cr by the Congress or even control ted by the
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courts» because this agency is not uncer the domination 

of the courts.

Seconc» Congress said this agency is to De 

designatec as being in the judicial branch -- and there's 

been talk about what coes that mean? Congress haa* I 

think» very simple purposes in mind in maKing that 

designati cn • It had practical purposes. The commission 

Ir its daily work works Intimately» ail the time» with 

the judicial apparatus» and it just makes logistical and 

a cm in i s tr at i ve and budgetary sense to put it in the 

JudIcla I tr anc h .

Congress hao a symbolic function here in this 

designation. As the Senate commission said» Congress 

wanted sentencing to continue to be primarily a judicial 

function. For 15C years» it was the judges' 

responsibility to sentence. And that —

QUESTION. As courts» It was the court's 

responsibility to sentence.

MR. BATOR; But the general* the symbolism of 

making the judicial brancn responsible for bringing order 

and gccd repair Into the judicial house of sentencing 

--Congress thought that it was important to make the 

judicial branch responsible f cr that role.

Congress also had in mind» your Honor — it's a 

precautionary note» and that's the point of independence.
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Congress wanted to make sure that sentencing is kept free 

from the domination of the executive oranch* which 

initiates prosecutions. It wanteo to make sure the 

commission is independent.

New* Mr. Morrison's central submission — I 

think Justice Scaiia's questiens probe at this issue —

Is that the problem this statute creates is with respect 

to the judicial branch* because the judicial branch has 

never before been given tne task of issuing legislative 

style rules that so directly affect the liberties of 

citizens. They have been given this task that looks like 

the making cf law — ana Mr. Morrison says that's 

incongruous* and therefore un-Censtitutiona I •

But it seems to me* your Honor* that there are 

clearly Important factors which show that this is a 

separate situation* and a distinct situation* which makes 

this a congruous assignment by Congress. Congress had* 

really* four factors* I think* in mine.

First of all* this job was not given* Justice 

Kennedy, to the courts or to the judges. It was given to 

an agency that functionally functions exactly like a 

hundred other independent agencies. It happens to have 

three Judges. Eut this is not the same case as if 

Congress hac said* "This Court is to issue sentencing 

guidelines."
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The Court does not need to decide today whether 

that would be Constitutional» although in caneor 1 should 

tell the Court that our position is tnat sentencing is so 

special that sentencing is so closely tied to the fair 

a cm in I s tr at i on cf justice in the courts» that if Congress 

finds that this Court should oe maae responsible tor 

helping tc tring some order into the task of sentencing» 

that would be valid. But that's not this Court's proDlem 

today.

The second point about these rules is 

historical. This delegation is novel in form but not in 

substance. It is for 150 years the courts have already» 

In their sertencing decisions» exercised virtually 

unfetterec lawmaking power.

QlESTIONi Well* they may have decided they 

wanted to fetter it. Congress wanted to fetter the power 

that individual judges hao been exercising* because they 

are the ones whc created the problem. They are the ones 

who gave the disparate sentences all around the country.

HR. BATOR; I think I agree with that 

completely» your Honor. In a sense» we had the worst of 

both worlds» because Congress had created no general 

standards» so the courts in their individual decisions 

were making general» implicit* general standards. The 

only difference is that they were doing It one by one.
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That is» there is a sense in which the courts» 

the individual judges» were making sentencing guidelines 

for ISO years» because Congress provided no standaros.

And the only difference is that they cld it each one tor 

himself* each one for herself.

QLESTION; Out that's not a guideline at all.

I mean* I could depart from it tomorrow. Even the same 

judge could go ever to a different methodology the next 

case* couldn't he?

MR. BATOR; The judge has unfettered lawmaking 

discretion.

QLESTION; well* would you call -- I don’t call 

that lawmaking» to decide a particular case* that this 

defendant will get 15 years. I don't call that making a 

law. I call making a law* all defendants that have this 

characteristic will get 15 years* That's a law.

But saying that this defendant will get 15 

years -- that's not a law at all. That's the decision of 

a case.

MR. BATOR. Your Honor» I believe substantively 

they were making the law in deciding what ought to be the 

severity cf punishment.

QLESTION; Well* I think we're using law in two 

different senses. You're not using it in the relevant 

sense here» It seems to me.
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MR. BATCR. They were doing it case by case — 

of course I acknowlecge that. But the distinction 

between case by case adjudication and general rulemaking 

is at its weakest where the Congress provides no general 

standards» ana the courts have to — even if implicitly 

— create the standaros as well as to make the particular 

application point.

QUESTION; well, suppose that Congress toia the 

courts, that Congress created a commission with judges on 

It, judges cnly, to promulgate rules tor damages in libel 

cases•

New, really, Professor, the whole justification 

for our making law at all — and we do all the time — is 

because we must do so in order to decide a case. And 

that's not what the sentencing guidelines are.

MR. BATORJ Your Honor, our position wouio be 

that if Congress created an independent agency an o said 

Judges ought to be participating in it, and the purpose 

of the agency is to rationalise and clean up a system of 

incredible discrepancies in, for instance, the allocation 

of punitive damages -- we think that ought to be 

Const I tut ioral .

Now, sentencing seems to me an even easier case 

though, because of the very special role that judges have 

historically played in the creation of law anc policy
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with respect to sentences. Bet tnat is within the 

aeneral ambit of our argument, your Honor, anc would 

distinguish both of those cases from what we were talKing 

about -- the anti-trust guidelines. There is a 

jurisprudential difference between sentencing guidelines 

and anti-trust guidelines.

Sentencing guidelines do not tell the citizens, 

"This Is now illegal." No sentencing guideline makes 

Illegal or actionable anything that had been cone before. 

Of course It has an impact on liberties* but it is not 

jurIsprudentia I ly a substantive rule, and that's an 

Important distinction.

I have one more point, your Honors, and that's 

a separation of powers point. And it's also a very 

Important practical point.

Overall, globally viewed, the Sentencing Reform 

Act significantly reduces, rather than expands, tne 

overall pewer of the judicial branch to make law with 

respect to sentencing. Before the Act, the judicial 

branch exercisec a plenary discretion to make sentencing 

law. This Act significantly narrows and makes 

accountable that power.

The doctrine of separation of powers is 

supposed to have something to do with liberty, anc it 

would be a huge Irony if this Court invalidated a statute
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whose global effect is not to Increase out sharply to 

ccrtail the prerogatives of one of the branches of 

Government.

Ycur honor» I have not hao time to oeal w Itn a 

acesticn of the specific service of judges» and I will 

leave that issue to the briefs» and also to the argument 

made by the So Iicitor-Genera I .

I want to aod one footnote» if 1 have time. In 

his reply brief» Mr. Morrison makes» I think* an 

important concession. He says it would be Constitutional 

to have a commission in the judicial branch with juoges 

dealing with issues of parole and reduction of good 

time. I think that's a fatal concession for him» both at 

a superficial and at a deep level. at a superficial 

level» because I don't understand the distinction» at a 

Constitutional level» between the commission that deals 

with parole and the commission that deals with the things 

this commission did.

At a ceeper level» 1 think» the concession 

shows that sentencing cannot be cabined into the tioy 

table of organization that Petitioner prefers.

Sentencing has always been a special feature of our 

jurisprudence. It's always been a field in which 

responsibility has been sharec among the branches.

QIESTIONI Limits on sentencing -- the limits
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on what an individual judge could ao in imposing a 

sentence» has always been the prerogative ot the 

Congress» hasn ' t It?

h*R• BATORi Has always been the prerogative of

CCESTIONi The prerogative of the Congress.

The d roro on cement of the sentence has always teen for the 

jidge» to be sure» out the limits within which the juuge 

Is permittee to operate in imposing the sentence has 

until now been with the Congress» has it not?

MR. BATORi The Congress» of course» nas 

plenary Constitutional authority to determine what the 

punishment should be.

CUES T ION; I * it. just asking whether up until now 

it is not true that the limits within which each 

individual judge had to maneuver in imposing a sentence 

has been up to the Congress. And the effect of this 

legislation Is to place those limits within this 

comm I ss ion.

MR. BATOR. No» your Honor» I don't tnink so.

Before this statute» Congress in the 

substantive criminal statute legislated the maximum* ana 

the Individual judge had plenary olscretlon on where to 

sentence within that max I mum. • Exactly that same 

constraint coerated on the commission.

The maximums createo by statute continue to

66

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

bind the commission, and the co mm i s s i on and tine juage 

then operating with the guidelines together are 

exercising rot more authority but less authority than 

before the sentencing guidelines» because Congress added 

an awful lot of other* specific» narrowings to the 

sit uat!on .

QUESTION; The commission has established new» 

Icwer* maxiirums -- has established new» lower maximum 

sentences fcr certain offenses.

MR. BATOR* I'm not sure I understand your 

Honor's Question. But the commission operateo as 

indiv i dua I jud g es .

QUESTIONS Some offenses which the statute says 

can be sentenced to 30 years» some of those the 

commission has said» given certain circumstances» the 

maximum can only Pe 20. Isn't that rignt?

MR. BATOR; That's true» yes» sir.

That's exactly what the District Judge did 

before. The District Judge could say» for this offense»

I will never sentence anybody fcr more than 2C years.

QUESTION; But he couldn't say that another 

District Jucge couldn't sentence to 3C years. He could 

say that he couldn't» or that he woulon't.

CHIEF JUSTICE RfcHNQOIST; Thank you, Mr. bator.

Mr. Morrison, you have three minutes remaining.
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REBUTTAL ARGUMENT CF ALAN B. MORRISCN

MR. MCRRISONJ Thanh you» your nonor.

Let me turn first to the point that Mr. Bator 

made regarding the question of whether these hinds of 

parole and probation functions could be taken care of in 

the judicial branch» although they’re now in the 

e *e cu 11 ve b ran c h .

I thought that our reply brief was clear* but 

if it's not* I’ll make it clear now. We weren't talking 

about what judges could do* but I don't tnink it would 

matter.

I think the important point is that in those 

particular circumstances* they would be acting as 

Individual ad j u c i ca to r s » much as the parole commission 

new adjudicates when a person* or determines when a 

person is entitled to parole.

We said notning about judges laying down rules 

to apply to probation any more than judges now do.

Seconc» I want to be clear that altnough fcator 

says that you have to show actual prejudice to find a 

violation of separation of powers* last year in this 

Court's decision in Morrison v. Olson* when discussion 

the question of whether the indepenaent counsel* the 

judges could close down the office of tne independent 

ccunsel In the event the work of the independent counsel
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was done» the Court did not Iook to find actual prejudice

It said that "we wi It construe the statute 

narrowly» lest it be considered tnat the special court 

could engage in a dm i n i s tr at i v e-1 yp e activity." No 

showing of actual prejudice to any Drench of the 

Government — a prophylactic rule of the kina that we're 

asking for her e ,

It is» I suggest» the fact that it this 

commission is allowed to ao this that we will have 

commissions on punitive damages dealing with remedies» on 

pain and suffering dealing with remedies» on statues of 

limitations dealing with remedies» at least in Federal 

causes. Inoeed» we could have the commission re-write 

the bankruptcy code» for what is the pankruptcy law after 

all but a series of remedies for pre-existing rights?

And if you do not believe» as I do» that that's 

sufficiently incongruous for Article III jucges to be 

performing cn their own» it certainly seems to me that 

given our separation of powers to add four non-judges to 

a commission anc to have them make the policy choices 

offends our basic notions of separation of powers» ana 

fcr those reasons* the commission cannot stano.

Let me say one final word about the 

ScIIcitor-Genera I ' s notion of need for evolution. If the 

Congress hac taken the advice of many and passed this
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statute, these guidel ines intc law, we woulc have a very 

different set of circumstances, for tne basic policy 

choices wculd have been made, albeit with much advice, oy 

the Congress when It enacted it into law. he would then 

have intelligible principles against which we could 

determine whether, in the light of experience, the 

aLioellnes were working.

We wotlo have a very different situation, so it 

wculd be a one-shot act by Congress, followed by a 

commission which thereafter properly constituted could 

effective ly carry out the law and not leave us in place 

fcr ever .

Thank you very much.

Ct-IEF JUSTICE REHNQlISTi Thank ycu, Mr.

Morrison.

The case Is submitted.

(Whereupon, at 2.17 o'clock p.m., the case in 

the above-titlec matter was submitted.)
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