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<1is 03 a_-m.)

CHIEF JUSTICE REHNQUISTs We'll hear argument
next on in 87-6997» Eugene John Carella v. California.

ORAL ARGUMENT OF CHRISTOPHER D. CERF

ON BEHALF OF THE APPELLANT

MR. CERF: Thank you» Mr. Chief Justice» ana
may It please the Court:

Appellant was convicted of grano theft after
failing to return a rental car by the date set out in
the rental agreement. The question presented is whether
two California statutes pursuant to which the Jury was
Instructed to presume commission of the offense from
proof of certain predicate facts deprived him of due
process of law.

It is our position» as the State of California
now concedes» that these instructions violated the
bedrock due process principal that the prosecution must
prove Its case beyond a reasonable doubt.

The fact of the case can be summarized very
briefly. Appellant rented a car from a Los Angeles
rental agency on March 25th» 1985» left a substantial
deposit and agreed to return it by May 3rd of that year.
When the car was not returned by that date» the rental
agency made several efforts to contact him and
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eventually reported the car as stolen.

Appellant was arrested on June 27th* 1985« and
the car was found that same day In the parking lot
adjoining the business address he had provided at the
time he rented the car. He was charged with two
offenses under the California code. He was charged with
grand theft and a related offense under the vehicle code.

At the close of the evidence» the jury was
instructed that grand theft required an Intent to
deprive the owner of permanent possession; that a
conviction under the lesser offense would be authorized
even if temporary deprivation was Intended} and that
embezzlement was a form of grand theft. In addition»
over appellant's objection» the trial court Instructed
the jury on two statutory presumptions at Issue In this
appeall

The Jury was told first that whenever a person
Intentionally and wilfully keeps a rental car more than
five days beyond the expiration of the rental agreement»
he shall be presumed to have embezzled it» embezzlement*
again» being a species of grand theft in California. In
addition* the Jury was told that intent to commit theft
by fraud is presumed from failure to return rental
property within 20 days of the mailing of a demand

letter
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After seeking further clarification on the
meaning of these presumptions* the jury deliberated for
an additional nine minutes ana then returned a verdict
of guilty on the grand theft charge and acquitted him of
the lesser offense under the vehicle code.

One of the most basic safeguards against the
wrongful deprivation of liberty Is the requirement that
the prosecution prove its case beyond a reasonable
doubt. It Is our submission today that the instructions
to appellant's jury violated that rather simple but
fundamental principle* In clear*® unmistakable*
unqualified language* the Jury was told that if It
concluded that appellant had wilfully kept a car more
than five extra days* It was to find that he was a thief.

As a consequence of that instruction* the Jury
was authorized to return a verdict of guilty* even
though the prosecution had not proven him guilty. Ne
think that that instruction Is plainly unconstitutional
under the decisions of this Court* Indeed* as the state
of California now concedes* In that respect* this case
Is indistinguishable from this Court's decisions in
Francis v. Franklin and Sandstrom v* Montana.

QUESTIONS Mr. Cerf* | take it the State now
says* though* that the error in the case might be

harmless*
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MR. CERFi It does suggest that» uh* and
indeed» | believe that is the only remaining issue in
the case» unless» and let me turn my attention to that»
if 1 may.

J» Me* seriously question whether a violation
of this particular nature is even subject to harmless
error but 1 —

OUESTIONt Oh» 1 thought Sandstrom applied a
harmless error analysis» didn't It?

MR. CERFi Sandstrom» | believe» did not.
Rose v. Clark —

QUESTION: Rose v. Clark did. In any event*
I» | think* uh» it was certainly open to that.

MR. CERFJ It Is certainly subject to that
construction. Me believe that Rose v. Clark» uh» does
not control this case. But let me stress at the
outside» before explaining that position» that
ultimately the error here» in our judgment» so clearly
was harmful that there really Is no reason for the Court
to address that more abstract threshold Issue» and we
think the error was harmful for a number of reasons.

Assuming that the standard of Rose v. Clark
does apply in this case» the issue would be whether the»
It* whether permanent intent to deprive the owner of
automobile» which is the central element to this* uh*

6
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crime* whether a reviewing court could conclude beyond a
reasonable doubt that the evlaence of that Intent was so
overwhelming that It could conclude that the jury must
not have even relied on the presumption* and we don't
think the state has made that argument* and we don‘t
think that the state can make that argument.

Indeed* we think the error here was
prejudicial under that standard for two reasons. First
of all* the evidence of* and by the way* let me* let me
make something clear* that this jury was told on four
occasions. It was told four occasions that in order to
convict appellant of grand theft it had to find an
Intent to deprive the owner of permanent possession* and
that's the crucial element here. Now the evidence —

QUESTION: Oh* the state now says* well*
embezzlement in California requires less.

NR. CfcRF: It* it does say that now. It
certainly didn't say that at trial when the trial judge
gave the standard pattern Jury instructions that operate
and are presumptively correct* correct in California*
and those instructions on four separate occasions said
grand theft requires a specific Intent to keep the car
permanently* and embezzlement Is a species of grand
theft. I think that at this point* It's too late in the
day for the state to come forward and suggest that the

7
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law of California is different from the law that was
applied by a California court*

QUESTION: well» doesn't this suggest the
desirability of letting the California Court of Appeal
make this determination? They can speak with final
authority» uh» make the determination on harmless error.
They can speak with final authority on what embezzilement
reauires under California law. We can’t.

MR. CERF: They» they certainly can speak with
final authority on that. I don't think as a matter of
harmless error jurisprudence that makes any difference
at all. 1 think the central issue here Is the crime
with which this individual was charged» and here the
jury was told four times» grand theft» of which
embezzlement is a» is a variety» requires an Intent to
keep the car permanently.

I don't think harmless error analysis entitles
a review in court to return to the scene and find» well»
In any event* he is guilty of a lesser crime than that»
which the Jury was told to find the crime. For that
reason» It would be our suggestion that regardless of
what the crime of embezzlement may or may not be in
California* nothing turns on that as a matter of
harmless error analysis.

On this Issue of intent* uh* the evidence®* uh»

8
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we would suggest* was really quite equivocal. This Is
not a case in which* uh* the evidence suggested that the
car had been abandoned* that the person who had leased

the car had been caught trying to sell it* that he'd

been trying to cross a border or anything of that nature.

This automobile was found down wilshlre
Boulevard from the place where it was rented* and It was
found at an address that had been provideo at the* by
appellant at the time he had leased the car. Now* we
would suggest that the jury could very reasonably
conclude that whatever else was going on in this case*
that did not suggest an Intent to Keep the car
permanent ly .

Moreover* this is a somewhat unusual case* as
harmless error cases go* even assuming that Rose
applies®™ in that the jury need not* rather* In that the
Court need not really speculate as to what the jury
would have done* whether in fact it found a need to rely
on the presumptions.

Indeed* uh* we have Included in the Joint
Appendix a question* and 1 think it's found on page 23*
but It's a question that was submitted to* uh* the court
after the period had been deliberating for a while. And
that question asks the court in no uncertain terms* what

about this requirement of intent to keep the car

9

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



15

16

17

20

21

22

23

24

25

permanently* and Just how do these presumptions work
with respect to that element.

The Jury* so far as the record reveals®* was
reinstructed pursuant to the offending instructions* and
nine minutes later came back with a verdict of not* of*
of guilty. And we think that that chain of events is*
simply as a matter of logic and reason* Inconsistent
with the suggestion that the jury did not find it
necessary to rely on the presumptions.

Let me suggest* uh* uh* on this issue of
remand* | recognize that the issues* and 1 think we're
as guilty as the state* provide something of a mixed
message on this as to whether we would like the matter
resolved here In this Court or resolved* uh* or handed
back. And let me further suggest that we realize that
as a matter of precedent* we're sailing Into something
of a stiff wind here. It certainly Is the general
oractice of this Court to remand on harmless error
issues® uh* when the court below has not taken a first
cut at it

We would suggest* however* that the
considerations that* uh* underlie that practice* are
absent in this case. We would rely in particular on the
apparent absence of the trial transcript. The record in
this case Is extremely spare* so far as we have been

1C
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told by the Clerk's Office of this Court and by the
state of California* the trial transcript has* there was
never transcribed from the recording* and Is simply not
to be had.

In light of the* the rather spare nature of
the record* we don't think that It would be any* uh*
more or less efficient for this Court to make that
determination than to hand it back* and | would also
suggest* if | might* that this case has been kicking
around now for over four years in the California
system. It Is our submission that the error here*
particularly in light of the jury question* was so
obviously prejudicial* that there really is no reason to
keep this case lingering on any longer. And we would
ask the Court to reverse the decision below in its
entirety.

QUESTION: Old the defendant test* take stand
In the case?

MR. CEREFi He did not* Justice Kennedy. He
represented himself* but he did not take the stand* and
therefore* anything he said would not have been under
oath.

QUESTION: Was the testimony from™ | guess his
girlfriend* that he went to the* with a lot of money to
the gas station next to the rental car place* was that

11
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on an affidavit» or was that something she testified to
at trial?

MR. CEREF: The Appeal was conducted pursuant
to one of California's what is Known as the Settled
Statement of Fact on Appeal» in lieu of a transcript.
And the Settled Statement of Fact on Appeal says that
she» uh» took the stand» his girlfriend took the stand»
testified that» uh» appellant had a substantial amount
of money with him» uh» when he was in the vicinity of
the rental car agency» but she had absolutely no idea
what that money was for.

There was a subsequently filed affidavit
which» | must concede» | don't think is part» was part
of the record below in any kind of formal sense. 1
think It was oefore the court» but |1 don't think it was
the basis for the court below» and 1 don't think that
this Court can fully take that into account In* In* in
Its estimation of the case.

If the Court has no further questions* 1 will
reserve» if | might» Mr. Chief Justice» the balance of
my time for rebuttal.

QUESTION: Very well* Mr. Cerf. Uh, Mr.

Gum insk i?
ORAL ARGUMENT OF ARNOLD T. GUMINSKI
ON BEHALF OF THE APPELLEE

12
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MR* GUMINSKI: Mr* Chief Justice* and may It
please the Court:

As we mentioned in our brief below* little did
we anticipate that this case* which resulted in an
unpublished opinion without precedential value* would've
come before this* uh* Court* uh» as perhaps one of the
last mandatory appeals from state court judgments* but*
uh* here we are. And being here» what should be done?

Of course* via justicia...™ let justice be
done* though the heavens fall* but coming down to
specifics* we agree that the judgment should be vacated
and suggest that the case be remanded to the court below
for a consideration of the Chapman harmless error rule*

QUESTION: Well* did you* what position did
the state take in the lower courts?

MR. GUMINSKI: The position taken by the state
in the lower court was precisely the same* Your Honor*
We pointed out to the court below that instructional
error was made in violation of due process of law* but
we took the position that the error was harmless beyond
a reasonable doubt*

QUESTION: And* and what did the court o00?

MR* GUMINSKI: And the court below thought it*
in their wisdom* not to take our advice* and* and it is
in the nature of meant to err* and 1 suppose that is

13
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true» of course» as well* And» therefore» this appeal
is before this Court» and» uh» it Is not completely* |1
hope* without interest* although we have had a tough act
to follow.

QUESTION: Did you» uh» | don't recall. Did
you» uh» what about your oppo — did you fFfile an
opposition to the cert petition?

MR* GUMINSKi: Uh» we filed a motion to
dismiss the appeal* your honor*

QUESTION: Why did you oo that?

MR. GUMINSKI: Uh» well* because* we took the
position in that that this Court could» In the first
Instance» review the case for harmless error review* uh»
as to whether there was harmless error* and I» we
reconsidered our position» and* uh* thought that it
would be more appropriate for the court below to
undertake that inquiry*

Uh» 1 might add» your Honor* that» uh» in
connection with the preparation of any reporter's
transcript of the trial» it is true that this case was
decided In the court below on a subtle statement* Uh
Mr* Carel la falling three times to appear for the
conference on the Settle Statement* and uh* the Issue»
In any event* not being before this Court as to whether
this was properly done or not done. Uh» nevertheless»

14
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uh» we have determined within the last week that the
court reporter > who had submerged somewhere» has
surfaced* 1 have» during the Ilast week» uh» been advised
of his» uh» telephone number» his address and that his
representation that he does have the notes of the
transcript* So* voila!

Uh» counsel chastises us» uh» in this case for
departing from the general rule that the law of the
state should be taken as that of the court below* And»
of course» we take the position that the court below»
uh» erred In considering that the California statutes in
ouestion» 484 subdivision (b) of the penal Code and
10855 of the vehicle code» were constitutional» at least
implicitly so ruled.

And their construction™ It seems to me* was
that yes* these were statutes establishing presumption
pertaining to burdens of producing evidence* but that
the Jury was not required to be Instructed as to the
effect of the presumption. And reading Sandstrom as we
did* we had to concede that that would be an improper
construction of the statute™

Now* under» as this Court pointed out In Hicks
v* Feiock» the general rule that this Court will follow
the construction of the* uh» the* uh» court» state court
of last resort» is open to the exception when there Is

15
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otherwise persuasive aata that would convince this court
that the highest court of the state would decide
otherwise.

And this is precisely the case in this» uh» In
this case» because the Supreme Court of California in
People versus Jackman» Jackson» a 1903 case» ruled and
recognized the effect of penal code section 512 that the
Intent to restore property is not a defense to an
embezzlement case. It recognized that the intent to
steal Is not an element of the crime of embezzlement
under the law of California. The fraudulent intent Is
the intent to deprive the owner permanently or
temporarily of his property.

New» had this problem been presented to the
court below» and it was not» everybody Ilike Emmanuel
Kant before reading David Hume's works was» were asleep
with their dogmatic» dogmatic slumbers. Uhy
instructions had developed. But if the question had
been squarely presented to the the Appellate Department
of the Superior Court» they would» under the doctrine of
auto equity sales» uh» be compelled to rule that the
crime of embezzlement» yea» even of a automobile» uh»
does not include the intent to steal as an element of
the offense.

So» therefore» our position modestly is that

16
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since the intent to steal entails as a lesser intent* as
it were* the intent to deprive the owner permanently or
temporari ly* uh* no harm* no foul as far as the
conviction in this case*

Similarly» the court below* uh* In
Interpreting the statutes In question as they did*
failed to follow the mandate of the California Supreme
Court In People versus Roder that all state statutes
creating presumptions* creating or confirming
presumptions* are to be interpreted so as to save their
constitutionality. Ana so* therefore* In that ca —
particular case* a presumption* uh* pertaining to the
guilty Knowledge in a* uh* receiving stolen property
prosecution was* was reinterpreted by the California
Supreme Court to create a permissive inference.

QUESTION: But that’s — there's nothing we
can do about that» Mr. Guminskl. | mean* If the Court
of Appeal has Incorrectly followed a decision of the
Supreme Court of California* that's between them» not
our problem.

MR. GUM1INSK1: But we would like to point out*
your Honor* that in terms of re — a remand for
determination of the harmless error doctrine™ it would
be appropriate and would give the court below a
reopportunity to rethink what Is the applicable

17
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Californla law
I snould point out? of course* that of course
we are interested In preserving the viability of our

statutes» and from the comments of the Court* the

constitutional — constitutional viability of our

statutes and from the comments of the Court* 1* 1 have

no such apprehension. I should like to certainly agree
QUESTIONS — count on It.

MR. GUMINSKI: Uh* no. That is true* your
Honor .
( Laughter)

MR. GUMINSKI: Uh* but* uh* certainly as

People v. Roder* uh» has established the judicial policy

of the state of California that California presumption
statutes aren't to be so construed as to preserve their
viability under the doctrines of this Court from
Sandstrom and —

QUESTION: Well* 1 take it it's just the
Instructions at Issue In this case. It's not the
statutes™ Is that right?

MR. GUMINSK I: Well* Is —

QUESTION: Is that why you confessed error”*
the —

MR. GUMINSKI: The* the instructions were

16

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



17

18

19

20

21

22

23

24

25

clearly erroneous. Butt nowever* In terms of a remanat
It would* uht appear necessary for the court below to
make an appropriate determination of what Is proper
California law. Unless the Court has any further
questionst uht we would submit the case.

QUESTION! Via con dlos.

(Lau ghter)

MR. GUMINSKIi: ThanK you* Your Honor.

REBUTTAL ARGUMENT OH CHRISTOPHER D. CERH

ON BEHALF OF THE APPELLANT

MR. CERFt I too have a hard act to foliowt
being limited to the English Ilanguaget but | only have
one or two very, very brief points. it It | Just want
the record to be clear here that the State of
Californlat as 1 understand Itt 1st uht conceding that
If the trial transcript is foundt It will be germane to
harmless error reviewt and | would just point out that
throughout Mr. Carella's travels in this caset he has
tried ver y, very hard to get this transcript for many
years. And | now understand the state of California to
be telling him for the first timet that the transcript
is available and that It indeed Is germane.

But | would also suggest that an error so
clearly harmful as this one Isn't going to get any more
harmful by reviewing the transcript* and for that

19
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reason* | would again ask the Court to make what 1 would
hope would be a very brief evaluation harmless error
Issue and to reverse the judgment below.

QUESTION: Don't you agree that an evaluation
of the harmless error Issue does require us to decide
what California Is* uh* law is on* on the permanent
versus temporary* uh* deprivation of property?

MR. CERE: 1 don't agree with that.

QUESTION: You don't agree with that* why?

MR. CtRF: Because this Jury was charged on
four different occasions that Intent to deprive the
owner of permanent possession was an element of the Ilaw
of theft in California. I don't think in undertaking a
harmless error review the Court does anything other than
look at the crime as charged and measure it against the
record evidence to determine whether that record
evidence overwhelmingly demonstrates proof of the crime
as charged. 1 don't think —

QUESTION: Charge to the jury goes beyond* uh*

what is necessary to establish the* the crime* and —

MR. CERF: 1 believe that's right. I believe
that* uh* —

QUESTION: Do you have any many cases for
that? I I see* 1 wouldn't think* | woul 0 think that if

the Judge mistakenly tells the jury to find something

20
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that they don't have to find» and that it's very clear
that that isn't necessary under the state's law» that we
could find — and the only issue in the case becomes
whether» whether a jury could possibly have found that»
I would think we could say harmless error» even If a
jury couldn't have found it since It wasn't necessary to
the conviction» uh» no harm done.

MR. CERF: With respect» | would» | would
disagree» and | would disagree on two grounds. First of
all* obviously» that is not the law as it comes to this
Court» as» as It arrives today. There is a theoretical
possibility that the court below would reach a different
deter mi na 11 on.

QUESTION: Sure» sure. | understand that.
But do you have any cases that say that everything you
charge the jury with you have to prove?

MR. CERF: 1 have no cases precisely for that.
However» 1 can suggest that it an Individual is found
guilty of murder» for example» 1 think the case Is
Fresnel I» It's not incumbent on the court to come back
and say that» well» in any event he's guilty of assault.
And for that reason* we're going to hold him guilty of
that» anyway. That certainly would be improper.

QUESTION: Well» Mr. Cerf* | gather that on
the Appellate Review» which was granted without opinion»

21
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that it upheld the conviction below In* in California.

MR. CERF* It did. It upheld It against —

QUESTION: So It's more than just a trial
court instruction. We have» we have it approved on» on
the one Appellate Review it had.

MR. CERp: The instruction was approved. That
is correct. That is correct. 1» 1 would agree with the
state of California that it is not necessary to go
beyond the instruction. We think the statutes are
unconstitutional in all their applications» but | don't
believe It's necessary to go beyond —

QUESTION: Where is the record in this case?

MR. CERF: I'm sorry?

QUESTION: Where is the transcript?

MR. CERF: Well» there has been some back and
forth on that over the last* uh* several months. The

case» there Is no transcript. There is a tape recording

QUESTION: Well» how in the world can we
decide that It's harmless error without a transcript?

MR. CERF: 1 think» 1 think you can* justice
Marshall» because the case was decided by the court
below on something called a Settled Statement of Fact on
Appeal» which under the law of California stands in the
place of a transcript* and that is before this Court*®

22
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and it's in the Joint Appendix today*

QUESTION: — law In California is a good Ilaw
here.

NR* CERE: I believe it Is* | believe it Is*

Thank you very much.

CHIEF JUSTICE REHNQUIST: Thank you, Mr. Cerf.
The case is submitted.

(Whereupon, at 11:29 o'clock a.m., the case Iin

the above-entitled matter was submitted.)
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