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IN THE SUPREME COURT OF THE UNITED STATES

BOARD OF TRUSTEES OF THE STATE ;
UNIVERSITY OF NEW YORK, ET AL.* i
Pet | tl oners ;

V. ; No. 87-2013

TODD FOX, ET A*_. i

Washington, D.C.
Wednesday, February 22, 1989
The above-entitled matter came on fcr oral
argument before the Supreme Court of the United States
at 12:58 p.n.
APPEARANC ES i
0. PETER SHERWOOD, Solicitor General of New York,
Albany, New York» on behalf of the Petitioners.
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PROCEEDINGS
(12*38 p.m.)

CHIEF JUSTICE REHNQUIST; We'll hear argument
now» No. 87-2013» Board ot Trustees of the State
University of New York v. Toda Fox.

Mr. Sherwood* you may proceed whenever you're
r eady -

ORAL ARGUMENT OF 0. PETER SHERWOOD
ON BEHALF OF THE PETITIONERS

MR. SHERWOOD: Mr. Chief Justice* and may it
please the Court:

To paraphrase the district court* the
graviment of a complaint in this case* is that the State
University of New York* we call it SUNY* has refused to
permit American Future Systems* a company that markets
pots* pans* cutlery* and dishes* to conduct product
demonstrations in campus dormitory rooms.

The Respondents have a radically different
view of the case. They argue that this case concerns
the pure speech rights of students.

But the Second Circuit* like the district
court* concluded that the only speech Involved in this
case* is constitutioral ly subordinate commercial
speech. However* In evaluating the commercial speech
involved here* the Second Circuit made a critically

3
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| mpor tant error.

Today» | wimt to spend a minute» Ilaying out
our position» and then» 1 plan to discuss why the Second
Circuit decision must be reversed.

We maintain that the challenge regulations»
designated SUNY Resolution 66-156» does nothing more
than prohibit the operation of — for-profit commercial
enterprise on SUNY campuses and that it is
constlitutlonal -

We believe* that if the Second Circuit had
simply» properly applied the standards of review for
restrictions on commercial speech» it would have
sustained the regulations. And» even if it was
disinclined to sustain the regulation» on that oasis™ it
should have sustained it as a permissible time, place,
and manner restriction.

We, of course, adhere to the other reasons set
forth In our brief* for sustaining the regulations.

QUESTION. Would your position proscribe an
attorney visiting a student in his dormitory room?

MR. SHERWOOD; If an attorney wished to visit*
where he's not yet been retained —

QUESTIONS No, he's been retained, and it
would be — his time would be charged.

MR. ShERWOOD; There is testimony in the

4
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record from» | believe Norman Hofstaeaer* In which he
says no» that that would not be permitted» believing
that there would be more appropriate places for those
kinds of corrmunications.

QUESTION; What about a physician attending a
sick student in his dormitory room* for pay?

MR. SHERWOOD; I think under those — there's
no testimony in the record* with respect to that example.

QUESTION; Well» what does your regulation say?

MR. SHERWOOD; The regulation doesn't speak to
it directly. The regulations — the terms of the
regulations simply are that» for-profit commercial — no
authorization shall be given for the operation of for
profit commercial enterprises.

It would seem to me* that given the example
that you just gave me* Justice Blackmun* that that would
not be conducting — that would not be operating a
business on the campus.

QUESTION; Well» what about the Ilawyer?

MR. SHERWOOD; I'm simply referring to the
testimony that was given. I woula say that that
testimony is rather ambiguous.

QUESTION; What about a tutor?

MR. SHERWOOD; what about — that question was
asked* too. A tutor» according to the testimony* as |

5
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recalled it — Dr. Pogue» | believe» suggested that in
his interpretation™ or maybe it vras liurabito» that that
would not be permitted.

I should say though» that with respect to
these examples» the case here Involved and focused on»
simply* efforts by American Future Systems to put on
product demonstrations in dormitory rooms.

None of the students* in their complaint» or
otherwise* indicated that they* in fact* wanted to put
on — wanted to have aoctors in their rooms* or to —

QUESTION; Well» we may have an overbreadth
p rob lem.

MR. SHERWOOD; Excuse me?

QUESTION; We may have an overbreadth problem*
of course* and it depends on the meaning of the
regulation* and how are we to Know what It means?

The testimony below* certainly gave It a very
broad Interpretation. And* the district court appeared
to give it a rather broad interpretation. What are we
to make of that regulation?

MR. SHERWOOD; Well* 1 believe overbroad —
overbreadth Is not here* Justice O'Connor. And there
are at least four reasons why overbreadth is not here.

First of all* it wasn't raised below in any

in any sense>
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QUESTION; well* it can certainly be offered
in defense cf the judgment below* can't it?

MR. SHERWOOD; I believe that you have to have
preserved that claim* beyond that.

QUESTION; I didn't understand that. Do you
want to cite something to us?

MR. SHERWOOD; The cases that we've cited in
our applied brief* I» | admit* are Circuit Court cases.
We have not cited any Supreme Court cases that address
that beyond that.

QUESTIONS This is commercial speech — this
Is commercial speech. The doctrine of overbreadth
doesn't apply at all* does it?

MR. SHERWOOD: I agree. As | said* there are

at least four reasons why overbreadth wouldn't apply

here.

QUESTION: And one of them is that?

MR. SHERWOODS The first had to do with
non-preservation. The second has to do with the fact
that it doesn't apply — overbreaoth doesn't apply to

commercial speech. The third has to do with the fact
that this — the challenge regulation here involves
conduct* not simply speech.

And* in Oklahoma ana Broderick* that was a —
where you got that kind of circumstance* overbreadth

7
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does not apply. And beyond that» the regulation here
could be inval idated as overbreadth only on a — upon a
showing that it was substantially overbroad.

And then» this Court said» just Ilast term» in
the New York State Club Association's case» you would
have to have a showing from the text of the regulations
an actual fact of a substantial number of instances
existing» in which the regulation cannot be applied
const itut ioral ly.

1 don't think that we have that here.
Otherwise» what this Court would ao» and what courts are
obliged to oo» is to solve those potential» extended
applications of a regulation on a case-by-case basis.

The students in this case — that challenged
this regulation» never once» asserted any other Interest
here» other than the fact that they wanted to host» or
| isten to» oemonstrat ions by American Future Systems.

And so» we believe that this is not a case in
which the overbreadth doctrine would apply.

The focus of this case has been on AFS’
demonstration. The case that was tried In the district
court focused on that.

Yes» there were a number of hypothetical
questions made of witnesses for the University» In which
they were asked» "what about doctors»™ "what about

8
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tutors?” In one instance* there was a question asked*
"what about the sale of a bicycle* from one student to
another stucent?”™ Ana* you got conflicting testimony
there.

QUESTION; But the case or controversy — the
Issue here is product demonstrations?

MR. SHERWOOD: That's absolutely correct.

QUESTION. That's the application we're
talking a bo ut?

MR. SHERWOOD; Absolutely. And* that's ail
that's before this Court* quite frankly.

QUESTION; Mr. Sherwood* can | ask you a
question abcut the procedure in the case?

After the Second Circuit decision* the case
went back and was tried* and then you lost it. Was the
district court's decision on remand ever reviewed by the
Court of Appeals for the Second Circuit?

MR. SHERWOOD; No. It was not. You're
talking about the October 8th* 1988 decision?

QUESTION: Yes.

MR. SHERWOOD; That — no. We did not take an
appeal there. We moved In the district court for a
stay, because this Court had* on the very day that the
district court aecided the case and granted cert* and to
my knowledge* the district court hasn't acted on that

9
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motion yet. So» that's the posture that we're in here.

QUESTION; What did you lose in the district
court?

MR. ShERWOOD; After the Second Circuit
decided the case» the district court then applied the
commercial speech standard» as it was defined by the
Second Circuit» the Second Circuit having saia that»
with respect to the fourth prong of the Central Hudson
test» that that Involved a» a least restrictive means
test.

The district court said given our
justifications for having this regulation that we could
not meet that standard» and therefore» struck down the
regulat ion.

QUESTION; May | ask you» if in your view» the
record that we're permitted to look at in deciding this
case» includes what happened on remand» as well as what
was before the Second Circuit?

MR. SHERWQQO. 1 believe you could.

QUESTION; When we're reviewing the Second
Circuit decision» we can rely on matter that that court
had never even seen at the time of its decision?

MR. SHERWOOD; Well» the only thing that
exists beyond» in the district court» at this point»
beyond what the Second Circuit concerned was the

10
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decision

QUESTION; Wasn't there another eviaentiary
hearing?

MR. SHERWOOD! There was not a hearing.

QUESTION! Oh.

MR. SHERWOOD! No. The district court here
simply decided that it would — undertook to — it got
back the mandate* and undertook to enter a decision
resolving the case.

QUESTION! But was there oral argument and
briefing at that time or —

MR. SHERWOOD! None of those.

QUESTION! You mean» you just got the remand?

MR. SHERWOOD. Got the remand and made a
decision.

QUESTION! What happens If you win here? If
your case Is over in the —

MR. SHERWOOD: If we win here» we believe that
the case is over. We believe that we're entitled to» or
should receive* a reversal.

QUESTION: Well* no* but* what happens to the
judgment against you in the district court? It never
was appealed.

MR. SHERWOOD! I would imagine that we would
go back to the district court In that circumstance* and

11
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s*eR to have the judgment vacated» in view of the
dscision in this Court.

QUESTION: And if you lost?

MR. SHERWOOD; We would then r.eek tc appeal
from the denial of our —

QUESTION; But what if you lost on the ground
that it had become final a long time ago» and It's too
late to redo it?

MR. SHERWOOD: Well» the district court does
have before It» a motion In our Part 4 stay» and we
assume that you would —

QUESTION; Which» it just hasn't acted on? Is
the injunction in effect now?

MR. SHERWOOD: I assume that it is in effect»
given that the Court has yet to act on our application
for the stay.

QUESTION; I see.

QUESTION; Could the district court overrule
us?

MR. SHERWOOD; I doubt It.

( Laughter)

MR. SHERWOOD; Weil» it could overrule you»
Instead by a vote —

QUESTION: They had the same case. Don't they
have the same case?

12
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MR. SHERWOOD; Excuse mt?

QUESTION; Don't they have the same case we
have?

MR. SHERWOOD; It is certainly the same case.

QUESTION; Well* you might nave Kept your —
you might have appealed this adverse judgment and Kept
your case alive.

MR. SHERWOODS We thought that we certainly
might have cone that» but we thought the appropriate way
to approach the matter was to request to the District
Board» a stay» pending a determination by this Court.
After all* the court had — this Court hao granted cert,
and we're here now arguing the case upon that grant of
cert. So» we thought that it was appropriate» simply at
the district court to hold everything in abeyance.

QUESTION; But he hasn't?

MR. SHERWOOD; Rather than — pardon?

QUESTION; But it — the district court hasn't
done that?

MR. SHERWOOD; He doesn't anything one way or
the other .

QUESTION; Well» there's an injunction
outstanding» isn't there?

MR. SHERWOOD; There is an injunction
outstanding» yes. But our motion has not been acted on.

13
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We do have — and that motion Is — we do have
motions also pending pursuant to Rule 59* [I've been
reminded* and | believe that we don't have a need to
take an appeal while our motion Is pending.

A5 applied to the underlying controversy in
this case* Resolution No. 66-156 of the Trustee™ does
prohibit the holding of Tupperware parties in students’
dormitory rooms* and it is not* in any sense* a
reflection of any animus on the part of the University
against American Future Systems®* or Mary Kay* or the
Fuller Brush Company* or any of the other huncreds* or
even thousands of direct marketing companies that
operate in the United States. Rather* the regulation Is
intended to preserve the educational character of SUNY
campuses* and to respond to the safety and security
concerns on campus.

The Second Circuit recognized that these were
substantial interests. Now* even though the Second
Circuit correctly saw this case as involving commercial
speech* and not pure speech* it held that the regulation
would not be sustained* as | said before* because —
largely because the standard that It viewed to be
appropriate Is the least restrictive means test.

It also sent back the case* by the way* for
the district court to make determinations with respect

14
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to whether or not the regulation directly advanced the
statr's Interests.

The Respondents here. Interestingly, do not
seek to make virtually no effort to defena that holding
— that untenable holding of the district -- of the
Second Circuit. They assert, instead, that SIINY hasn't
proved that the regulation isn't more extensive than
necessary. For this reason, 1 want to focus Ilargely on
the fourth aspect of the Central Hudson test.

As I've already mentioned, the regulation is
intended to promote the educational character of the
University's facilities, and to preserve the safety and
security on campus. To an extent, the regulation is a
prophylactic measure, which is designed to forestall a
perceived harm.

And these predictive judgments, we contend,
made by University officials who have both the authority
and responsibility for maintaining the campuses Is
entitled to some deference unless there Is a showing
that their actions here are unreasonable.

The only way that the University is going to
preserve, we submit, the educational character of Its
campuses and avoid turning campuses into commercial
bazaars is to prohibit the operation of commercial
enterprises on campus.

15
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AFS Is just one of the many companies that
seeks to market directly to college s.udents. its
demonstrations last two to three hours. Each one of
them Ilasts two to three hours.

The Federal Court In Philadelphia found that
at Penn State, AFS managed to put on 51 product
demonstrations in just a two-week period.

One can see, pretty readily, that the prospect
of students seeking to earn incentives — putting the
arm on their fellow students to — to attend
presentations and purchase products, has a potential for
creating tensions among students and can alter the
character of the University.

In addition, the regulation Is a way of
dealing with security risks on campus. A prohibition on
the operation of commercial enterprises has the effect
of Ilimiting the number of strangers who come on to the
campus.

QUESTION* That would Justify almost any rule,
wouldn't it?

MR. ShERWOQD; Security concerns?

QUESTION; Right. I mean, limiting the number
of people who come onto campus would justify almost any
rule.

MR. SHERWOOD; Well, this regulation now is —

16
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that's a substantial governmental interest. It seems to

me there is.

QUESTION» You're telling me you let people

come on campus for no reason* but you will not let them

come on for this reason? That helps your security?

MR. SHERWOODS We're not attempting* Justice

Scalia* to turn a campus into a high-security facility™

by any means.

QUESTION; Well* | just don't see how this

furthers security at all. If you had rules only* only

the following categories of people are able to come on

to campus * then | could see* excluding this category

is

for security reasons. But* as far as | understand the

state system* anybody can go on campus* so long as he
goes there for no reason. But* if he happens to come
for this particular reason* he can't go. It coesn't
seem to me that furthers security at all.

MR. SHERWOOD; Because — well* in our
experience* at one of our campuses* there was a time*
when* under a permit system®* people were permitted to

operate businesses in the campus quad. The number of

people coming on to campus* and actually functioning on

campus increased dramatically* because of the ability

17
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students to — of those Individuals who are not
students» to run businesses on campus»

When you have many* many more people on
campus* It is more difficult tor the University to
monitor the campuses — to monitor the campuses* And
that's particularly true where you're talking about
dormitories* where you have perfect strangers sort of
coming and going in and out of the dormitories all the
time. It Is very difficult for the University to
provide security for on campus»

QUESTION; Aren't you being too general when
you talk about campuses? You know* it's a little
different between NYU and Columbia and Syracuse»

MR. SHERWOOD; That's — certainly their
location makes a difference™ Justice Marshall.

QUESTION; I mean* the public just walks right
through.

MR. SHERWOOD; Well* if* if* if you view the
quad at NYU to be Washington Square Park* 1 suppose
that's correct. But* we're talking here about — this
is a University-wide regulation* and we're talking
about* for the most part*® campuses that are In* in
locations where there are — where there is a discrete
area set aside as a campus. While we don't want to
prevent students from having people come on to campus —

18
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QUESTION NYU nas a campus» ana Columbia has
a campus.

MR. ShERWOOD; NYU —

QUESTIONS But it’s in the middle of the city.

MR. SHERWOODS Well» it's sort of arouno
Washington Square. Washington Square Park is a big park.

QUESTION; Well» Columbia is right on the
outskirts of Harlem» and 1 think that is not a» you
know» way off country place.

MR. SHERWOODS That's true. But, even there

M R. SHERWOODS That's your law schocl» isn't

MR. SHERWOOD; Excuse me?

QUESTIONS 1 say that's your law school?

MR. SHERWOOD; Actually, NYU is, Justice
B la ck nun.

QUESTION; That's right.

MR. SHERWOODS but even if — at a place like
Columbia, having people operate businesses there
increases pretty dramatically the number of people who
are strangers, unknown to the University or University
officials, coming on to campus. (Inaudible).

QUESTIONS You gave us the first reason. I"'d
like to go back. You gave us your first reason for this
regulation that It reduces the problem of one student

19

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



19

20

21

22

23

24

25

contacting another student for a commercial transaction?

MR. SHERWOOD; Yes.

QLESTION; Could you prohibit that directly?

MR. SHERWOOD; Could we prohibit directly —

QUESTION; Could you say it shall be unlawful
for one student to contact another student» with
reference to a commercial transaction?

MR. SHERWOOD; With respect to —

QLESTION; A commercial transaction.

MR. SHERWOOD; In other words» to simply talk
to another student about having a commercial transaction?

QLESTION; Yes.

MR. SHERWOOD; I don't think that's covered by
this regulation. It says that you can't operate a
bus iness.

QLESTION; I'm asking you whether you could

prohibit that directly?

MR. SHERWOOD; Could we prohibit directly —

QLESTION; One student from contacting a
second student about a commercial transaction?

MR. SHERWOOD: 1 believe we could not and do
not wish to.

QLESTION: Well then» If you can't do it
directly» hew can you argue that it's legitimate for
this ordinance to do it Indirectly?

20
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MR. SHERWOOD; Because the justification —
because the justification for this regulation really
Isn't aimed at the speech itself.

I took your question to be can you prohibit
speech where your purpose Is to» is to prevent the
speech in order» because of the content or some related
purpose — something related to the context of the
speech?

QUESTION; You began by defending the rule as
saying that it prevents or diminishes the Instances In
which one student contacts another student for a
commercial transaction. And then» | asked you» could
you do that directly» and you Indicated that you can't
do that directly. Well» if you can't do it directly»
then how can you justify this ordinance for that
objec 11 ve ?

MR. SHERWOODS Because if you have* as |
understand* this — |1 took your question to be the
Linmark situation* in which» could one* for example-*
prohibit "for sale" signs on the lawn? And* 1 believe*
you can't do that. You certainly cannot ao that
directly» where the purpose is to affect what Is
contained on the sign here.

What we are seeking to do in this circumstance
is — our purposes* our justification for this program*

21
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for this regulation* has to do with the secondary
effects that it associated with that Kind of conduct.
We're not aimed at — we're not aiming this regulation
at the speech itself.

We are really quite unconcerned with whether a
student wants to sell something to another student or
not. What we are concerned with is speech* plus in
person* and In person present on the campus* operating a
business. That's what we —

QUESTION! So* then you're not concerned with
one student soliciting another?

MR. SHERWOOD; We're not concerned with a
direct solicitation between one student or another.

QUESTION; (Inaudible) you make sure there's
enough time that students have to study?

MR. SHERWOODS Well* we would certainly that
— that's so as well* and that is a concern of ours™ and
there Is some testimony In the record with respect to
that.

However* where we are not, in any sense*
seeking to regiment the students — how the students
conduct their out-of-class time.

QUESTION; Well* if they don't have a
Tupperware party* they could go to the movie. It isn't
as if they were going to study for sure, if they didn't

22
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have a Tupperware party?

MR. ShERWOOD; That's true. They could go to
the movie [If they want» or they could watch television,
or they could do many other things.

But» again» the purpose of this regulation
really isn't aimed at suppressing speech» as such.
We're aiming at some of Its secondary effects» which
have to do with security concerns that we have» and also
the concern for preserving the educational character of
the — of the campus.

QUESTION. Which includes eliminating
commercialism» in and of itself? You want to retain the
Ivy-hall character of the place» right?

MR. SHERWOODS We would like to retain —

QUESTION: You want to have the campus a place
not where business is done» but where academic pursuits
are pursued.

MR. SHERWOODS That's correct. Which goes to
our» | suppose» to the second Issue that | wanted to
discuss this afternoon» and that is» the justification
of this regulation as a time» place and manner
restriction. Because here» | think it's important to
remember that we're not seeking to ban commercial
activity.

Students and AFS can contact students in their
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dorm rooms — by telephone if they wish. They can use
campus newspapers* they can use radio* they can use mass
media. But* if they insist on «in-person" sales and
presentations* that is banned* and if they want to have
that kind of marketing® then they can do that at
locations right off the campus.

It is the — it’s the combination of both
speech with the physical presence that is our concern.

Speech alone is not the concern that we have.

QUESTION; I'm not clear that a time* place
and manner regulation is — can be sustained if It's not
content neutral. I may be incorrect.

Do we have any cases where we sustained a
regulation on a time* base — time* place and manner in
a regulation and it's not content neutral?

MR. SHERWOOD; I believe one of the
requirements that this Court has imposed* with respect
to time* place and manner restrictions™ is precisely
that. That it be content neutral* and |1 woulc submit —

QUESTION; But* this isn't content neutral.

MR. SHERWOOD; Oh, it certainly is content
neutral* because defining what — whether a particular
regulation is content neutral or not really goes to the
justification that's given for the regulation. Our
justification here is not aimed at the speech Itself*
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but rather at secondary effects that may be associated
with that speech* and so we are not here — we don't
have the Linmark situation™ as 1 mentioned before,

QUESTION: Well* you are just aiming at
commercial speech —

MR. SHERWOOD: Excuse me?

QLESTION: You are just aiming at commere iai
speech? That®s content oriented* isn‘'t It?

MR. SHERWOOD: well* the fact —

QUESTION: And* not even all commercial
speech? You make exceptions for cultural events* for
dry cleaning* for Ilaundry* for banking* barber*
beautician? 1 think you have to say there's some
content discrimination here?

MR. SHERWOOD: Well* again* as | uncerstand
this Court's decisions* having to do with content
neutrality™ you really look to whether or not the
justification given for the restriction is aimed at the
speech itself or whether it's aimed at some other

concern* having nothing to do with speech.

QUESTION. I thought you looked at what It
did. You have to look at what it says to determine If
It"s content neutral. What does it prohibit* and what

does it not? How else could you interpret it?
MR. SHERWOOD. Welly one can* for example*
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prohibit» prohibit camping» [ suppose» in Lafayette
Park» where» ana what was prohibited there is people
seeking to make — to symbolically pretest the plight of
the homeless. There is some reference to the content of
that kind of conduct. But» certainly>» the Court» this
Court did not thereby say that one could not — that
that kind of regulation is one that's not content
neutral» as [ understand the Court's cases. [ would
like to --

QUESTION. How about the Encyclopedia
Britannica salesman?

NR. SHERWOOD: Could a Encyclopedia Britannica
salesman come on campus and sell?

QUESTIONS  Uh-hum.

MR. SHERWOODS I believe the answer to that Is
no. And there» you're» you are talking about the
conduct of —

QUESTION. His job — he's advancing
education. (Inaudible) allow him to do this.

MR. SHERWOOD: One can argue that he is
advancing education. That's true. But what he is
doing* in that circumstance* is selling his wares on
campus» and this rule applies to solicitations. 1
should say* with respect to that* again, that none of
the Plaintiffs in this case have standing to raise that
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kind of claim™ because it is not addressee to.

The only thing — the only harm that these
students have complained about* is the refusal of the
University to permit them to either host or to listen to
AFS presentations.

I'd like to reserve the rest of my time.

QUESTION; Thank you* Mr. Sherwood,

Mr. Reath* we’'ll hear now from you.

ORAL ARGUMENT OF HENRY T. REATH
CN BEHALF OF ThE RESPONDENTS

MR. REATH; Mr. Chief Justice™ members of the

Court;

I don't — 1 have the benefit» 1 guess*
because 1 was trial counsel and I've been with this case
ever since it started — that* in that sense* | know a

good bit more about the case than Mr. Sherwooc.

Unfortunately* Mr. Sherwood has made several
statements to this Court* as to the underlying facts*
that just are not correct. And* | will correct them in
due order.

The one that | want to address immediately™*
however* is his contention* that the students In this
case — none of the students* at any time* he said*
raised the other issues such as the questions asked by
Justice Blackmun and others* about the right to have an
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attorney» the r ight to have a tutor* and such things as
that.

Your Honors» at page 10 in iry brief» 1 quote
from the testimony of Ecward k. Detweiler* a student
government representative at SUNY-Cortian a. ‘“l became
Interested*™ — top of page 10 — "1 became interested
in this case» because of the infringement upon my
rights» my constitutional rights of assembly and
speech. It bothered me to know | couldn't invite
somebody such as an attorney or some commercial person
to my dorm.”™

And» then the same thing was said (Inaudible)

QUESTION; But* Mr. Reath* did he ever — is
there any testimony that he ever did invite an attorney
to his dorm)

MR. REATH; No* sir» there was not» but again
Your Honor —

QUESTION; It was just a hypothetical concern.

MR. REATH; Ynur Honor» understanding issues»
Justice Stevens» there are a bulk of cases this Court
has said you do not have to run the risk of being
arrested or being held in contempt* or your rights at
the University being in Jeopardy.

QUESTION; Are any of those commercial speech

cases?
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MR. REATH; Excuse me, sir?

QUESTION; Are any cf those cases commercial
speech cases?

MR. REATH* I can®t — |1 can’'t answer that.

QUESTION; So, | mean, there really isn’t —
there Is not an Issue as to somebody trying to get a
lawyer, who was ;rustratea* is there?

MR. REATH; Well, Your Honor, there Is an
Issue. Because what we have, and 11l come to that In
Just a moment. What we have here, is the way in which
the University took a regulation, which on its face said
you can't have commercial enterprises on campus, and
then totally distorted and turned It around against the
students» because If there's one thing that must be made
clear, and |1 think It makes this case so different in
terms of the legal impact of this case in Court's
earlier case, and otherwise, is this case, Your Honors,
is a right to listen case. It involves the students’
rights to listen and to Invite whoever they want to come
into their room. Whether it's a lawyer, whether it's a
Tupperware party# whether it's Christmas cards —

QUESTION; Mr. Reath.

MR. REATH* Yes* Your Honor.

QUESTION; Does that take it out of the
commercial speech category?
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MR. REATH; Well* | think you could say It
does. Because 1 think that when we have argued — we
have argued that in our brief* sir* that —

QUESTION; And* that is your position here*
that this is not a commercial?

MR. REATH. No. 1 say that the Court doesn't
have to come to that. Because* either under the
commercial speech standard* or under core speech
standard* and following the four part test of Commercial
Hudson* which Is what the Second Circuit did; which is
what the lower court old. We prevail entirely under
Commercial Hudson.

But, to answer your question* specifically™
Your Honor, we suggest in the brief an alternate
argument, which is — that if you are looking at the
right to listen, and that Is the right that is involved,
as the counterpoint to the right to speak* then the

motivation of the listener makes no difference®* because

QUESTION; Well, that would — that would
totally obliterate the difference between commercial

speech and what you refer to as core speech --

MR. REATH; I don't think so, Your honor.

QUESTION; 1 haven't finished.

MR. REATH; Excuse me. Excuse me* sir* |
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a polo gize

QUESTION: There’s always going to he a
listener for any comrrercial speech.

MR. REATH; And, Ynur Honor, what we're saying
is, that the right to listen, as a right, is a one on
one .

If I, as a student, want to have sonrieboay come
to my room to tell me about law, about medicine, or
whatever subject | want, 1, as a student, have that
right, which is the counterpart of the right to free
speech.

QUESTION. But, why should it be Ilimited to
one on one? Why can't it be a right to listen to a
sound truck along with thousands of other people?

MR. REATH; Well, because that, Your Honor,
immediately conflicts with the right of everybody else
on the street.

And, you can't argue — | mean, | agree with
Your Honor, that if you carried that right to listen
that far. But, what we're saying is, the right to
listen is In a one-on-one setting.

QUESTION; Weil, who brought this suit?

MR. REATH; Your Honor, this suit was brought,
Intially, by one student, Kathleen Rapp, who was the
person who was involved In the proceeding.
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QUESTION; And» who wanted to do what?

MR. REATH; He wanted the right to invite and
have a Tupperware party in his room.

QUESTION; So* is that the issue? That's the
application of this legulation that we're talking about
here?

MR. REATH; Yes* sir. Now* what happened*
Your Honor* Is that after we had extensive discovery*
and it came out* and in answer to one of the questions
about — Mr. Sherwood said that there's nothing that
prohibits people from selling books and bicycles.
Absolutely wrong. The senior person for SUNY —

QUESTION; Yes* but was there — were there
some intervening Plaintiffs?

MR. REATH; Yes, sir.

QUESTION; Who?

MR. REATH; A whole number of intervening

plaintiffs. The president of the Student Council*

Steven Gawley. Another member of the Student Council.
Several people who are very active in campus life* and
they all intervened* and SUNY objected to their

| nter vent ion.

QUESTION; So* what did they — and these
other people had other interests™ besides having
Tupperware parties?
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MR, REATH; Absolutely, Absolutely. And*
that’s the whole point. And» Your Honor» that's all
spelled out in our brief at pages d through 11.

QIESTIOhi Well» wasn't the AFS a party?

MR. REATH; Excuse me* Justice O'Connor?

QUESTION; Wasn't the company a party at one
time? AFS?

MR. REATH; They were» original ly* Your
Honor. And then» what happened —

QUESTION; And* you represented the company
originally?

MR. REATH; I did represent the company.

QUESTION; And they dropped out?

MR. REATH; And they've dropped out. That's
correct. And then* what happened was» that when the

students saw the breadth and the scope of the

application of this regulation and saw how it applied to

an attorney coming into the room» to a medical doctor*
to a tutor —

QUESTION: Once they saw how it applied* die
any of these intervening Plaintiffs — was any of them
turned down In their attempt to get a Ilawyer?

MR. REATH; Yes.

QUESTION: In their attempt to get a doctor*
or anything like that?
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MR. REATH; Yes Mr. Fox was turned down

QUESTION; khat do you mean was turned down?

MR. REATH; He was the original Plaintiff.
The others?

QUESTION; Yeah» Yeah* I'm talking about the
other ones.

MR. REATH; No, sir.

QUESTION; So, the only actual — the only
actual application of this regulation that we have
before us, is preventing the Tupperware part?

MR. REATH; That is correct. But, cn the
other hand* Your honor — may | just briefly refer to
the Court hew this incident started, because* | think*
that when Your honor sees how the incident started* you
will understand why the students would be very reluctant
to test and challenge the University in the way it
interpreted its regulation.

QUESTION; Could 1 just inquire* first of all
though* whether the student host was going to earn
something by virtue of hosting It?

MR. REATH; No* Your Honor. The student host

QUESTION; No credits* or no Florida trip or
something?
MR. REATH; There was an offerj Your Honor* of
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a free Florida wvacation. That was involved In the case

— the testimony also show' that that —

QUESTIONS Ana» some Kind of $50 oiscount?

MR. REATH; No» sir. No» Your honor. Excuse

me

QUESTION: No? The record doesn't support
that?

MR. REATH; There were no discounts» no
credits. The only — only for someone who had already
been a purchaser. If someone had already been a
purchaser» and then they hosted a party» they would get

a credit.

QUESTION; And» the student host earns nothing?
MR. REATH: Nothing» Your Honor.

QUESTION: Nothing?

MR. REATH; Except the free Florida vacation.
QUESTION; Well» that's something» isn't it?
MR. REATH: Well» well —

QUESTION: 1 thought that was something*

Now» do you think» oo you think the University

can prohibit students from conducting commercial

enterprises In their rooms?

MR. REATH; I think they can» but that's not

what is Involved here.

QUESTION: Well» why isn't that a commercial
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enterprise?

MR. REATH; This Is not a commercial
enterprise» because the student is a host -- the student
is a bona flee host —

QUESTIONS Weil» the student's earning
s omething fer It.

MR. REATH. Well» Your Honor» you can say that.

QUESTIONS Yes.

MR. REATH. But* that is only one of many
instances that is Involved in the issues before this
Cou11.

QUESTION; Well* what other instances are
Involved? I thought your answer to Justice Scalla was
that the only area in which this regulation was actually
applied was to prevent this Tupperware party?

MR. REATHS Well* Your Honor* what happened —

QUESTION; Is that correct?

MR. REATHS Yes* Your Honor* but if | can
explain that what happened here was* that after the case
got started* we tried to find out what was the
regulation* how It was interpreted* how it was applied*
and who It would apply to. And* the senior person for
SUNY» who was presented by SUNY to explain and justify
and show what the amendment was and how it worked* was a
Mr. Hofstaeder. And* he was questioned. And» | asked
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him these questions;

"have you ever issued any clarifying
bulletins» explaining the interpretations of the words
in this regulation?" "No» | have not.™

“"Well» what would be your definition of a
private commercial enterprise?™ Answer. “*1t would be
an organization that deals in a product» which the end
result woulc be the making of a profit for that group.™

QUESTION; Who is this — you're seeking to
give legal content to this regulation by the trial
testimony of whom?

MR. REATH; This is the pretrial testimony»
Justice Scalia» of the senior representative of SUNY*
who was produced by SUNY as that person who was
authorized to speak for and explain the application» and
how that regulation was filed.

QUESTION; What was his title? What was his

title™?

MR. REATH; Excuse me, sir?

QUESTION; What was his title™?

MR. REATH; His title was Assistant Vice
Chancellor for Educational Services» and also — he also
had charge of security. And he was tendered under Rule

30(b) as the officer who was authorized to speak for
SUNY as to how this regulation applied. Now, here's
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what went on

"What about a service — would a service be
included within that ceflnl tiori." Answer; "If It is a
service» outside services we already provide tor* yes."

Questioni "Supposing there was person who had
a private job counseling service» who» for a fee* would
counsel students regarding appropriate jobs and Job
opportunities on graduation®* would they be permitted to
come on campus* at the invitation of the student to meet
with one or more students In the privacy of the
student's room to learn about that service?" "No» they
would not." "Why is that?'" The Answers; "This Is
already provided."

S imi larly» 1 asked this question*® "If there
was a student» who had been given a snail inheritance by
an aunt or some family representative®* and that student
wanted to consult with a lawyer* as to his or her legal
rights* and wanted to use his or her dorm room as the
place for the meeting —"

QUESTION* What has this got to do with the
Issue before us?

MR. REATH; Excuse me* sir?

QUESTION; What has this got to do with the
issue before us? We're trying to find out if this
regulation nay wvalidly be applied to preventing a
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TuDperware party?

MR. REATH; Because» Your Honor» the way the
Interpret -- the way the regulation is applied and
interpreted» and they went on to say that it includes
any perscn who seeks to provide information for a profit.

QUESTION. Well» it sounds to me like you're
disagreeing with the court of appeals. 1 thought the
Court of Appeals said this was a commercial speech case.

MR. REATH; The court of appeals did» Your
Honor» and we -—-

QUESTION; And you're saying» you‘re trying to
say that it Isn't at all.

MR. REATH; No* I'm saying it is more than a
commercial speech case.

QUESTIONI Well» yeah» but that isn't —

MR. REATH; It is a —

QUESTION; The court of appeals that said it
was only a commercial speech case.

MR. REATH; Well* we will accept that» Your
Honor .

QUESTION; Well then» there's no overbreadth
doctrine in commercial speech. So* no matter what this
regulation might have barred» that never actually
happened. If It can properly bar a Tupperware party»
that's the end of the case.
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MR. REATHJ Well» Your honors» 1 believe that
this Court has the power to look at and take a practical
viow of what is the regulation» and how the regulation
works.

QUESTIONS But» you're going to — if you want
to» If you want to have the case decided on a ground
t*iat the Court of Appeals didn't use» and if that's
going to — you can't do that if it's going to expand
your relief* and | would think saying this isn't a
commercial speech case but some other kind of a speech
case would give you a lot more than you won in the court
of appeals.

MR. REATH. Well* Your Honors* as [I've said
before —

QUESTION; x have even a greater problem than
that. I'm not even sure that If you call it a
non-commercial speech case» by seeking to interpret the
regulation that way» it makes It such.

I'm not sure that our commercial speech cases
are doctrine — that you cannot raise overbreadth in
commercial speech cases.

1 think It looks to who the plaintiff is. If
the plaintiff is complaining about the restriction of
his commercial speech* that kind of a plaintiff cannot
use other hypothetical situations in justification of
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his claim. And» you have here» a plaintiff who Is
clearly complaining about commercia) speech. Isn't that
r ight?

MR. REATH. That, is right.

QUESTION: So* if that interpre tation of our
overbreadth doctrine is correct» you just don't have any
claim for all these other cases you're worried about.

MR. REATH. Well» Your Honor* there are others
who have joined In the suit» who say that we want to
exercise these rights.

And» what 1 was trying to say to the Court
was* that what happened to the young lady who had
appeared on this initial demonstration» and 1 was about
to read that» and If | may take just a second to read
what happened. Because* what happened to her that day
and the very next day» shows a hostile attitude by the
University that is incredible* | thinK* when you think
of what the rights of students are to use their own dorm
rooms* within the privacy of their rooms* for whatever
purposes they wish* as long it is lawful* peaceful
conduct.

And here's what happened. She described how
she'd come in. She'd been invited by the giris to come
to present the party. She called up the night before*

said* "Do ycu still want the party?"” "Yes*" and she
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came. And then, a dorm representative came, and saio,
"You’re not allowed to do this* you have to leave.” And
she said, "Well, | think that | do have a right, if the
girls want me to stay.”

And here’s what’s saio. "So, | said to the

girls,”™ and I’m reading now from Joint Appendix 98,

"Would you like me to leave? 1 would go gladly, but
otherwise, | feel what you are doing is both wrong and
i 11egal .™

And then, what happened was, that she had
brought the campus policeman down — the campus
policeman had come and he said, "You are under arrest.
Hands against the wall."" And then what happened? What
did he do? "The girls were aghast, and my hands against
the wall, and then he handcuffed me, and by this time, a
crowd of students was gathering, and he marched me out
of the dorm» leaving all my things behind, went down to
the Public Safety Building ana, still handcuffed, they
put me in a chair, in the middle of a room, and he said
to the one, another policeman, ’watch her.""

New, the next day, Your Honor, the next day,
Your Honors, she went back. She was very disturbed by
this incident. She had been there. The girls had asked

her to come. They wanted her to come. They were

interested in what she had to tell them about the
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Information and the product that she was offering.

And» she said — so» she described what
happened. And» she met with one group» and then she
said as she was going down the hallway» she said» "They
were very Indignant about what haa happened» and about
being In a place where they were denied their
constitutional rights. And we were talking about it»
and they were writing up a petition» when» all of a
sudden» down the hall» came two SUNY policemen» marching
dcwn the hall» and came up to the door where 1 had been»
knocked on the ooorn and said» "We understanc Katy Rapp
Is here.™ Then, the girls, not knowing what to do, said
she wasn't"

And at that point, Kathy Rapp said, "That's

not the way to handle this matter.” She said, "And |
said, ""well, this is not the way to conduct this to the
other girls in the room." So, | opened the door, and |1
said, "You know, here | am,"” to the guards, to the

policemen. Are you looking for me? And, he said "You
are persona non grata on this campus." And, | was told
If you were back here, you would be subject to arrest
for criminal trespass.

QUESTION; Which is what had happened the
previous tlnes?

MR. REATH; Yes. Now, the point that | think
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you have to agree* that that is an incredible way to
treat a situation —

QLESTIOh; kel | * she nay have a tort action
for that here* Are you complaining about the excessive
use of force? About the handcuffs ano ai |l that? That
does semm excessive to me.

MR. REATH; No* I am not* Your honor. I*m
explaining that under those circumstances —

QUESTION; But the issue is whether she should
have left when she was asked to leave. Isn't that the
only issue before us? Not the handcuffs* or all of that?

MR. REATH; No* | think the issue* Your Honor*

QUESTION. Should she have left* when she was
asked to leave* because there was a valid regulation?
That's the cnly Issue.

MR. REATH; And* or did that infringe the
student's rights to invite people to come to their room*
to use their room as their private space in which to
receive Information?

QUESTION; Mr. Reath* why isn't the regulation
somewhat akin to a zoning regulation that's typical in a
lot of communities that says you can’t conduct a
commercial enterprise in your home?

MR. REATH; I understand. Ye;,* Your Honor.
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QUESTION; Now* Why Isn't that similar?

MR. REATH; Wei I* does that say* Your Honor*
that if you* or anyone else decided they wanted to have
Tupperware party [n their one time* on one occasion*
that constitutes the conduct of a commercial enterprise
that violates the zoning?

QUESTION; Mell» conceivably* it might.

MR. REATHJ Excuse me?

QUESTION; Conceivably* It might. how many
times does it take to make it a commercial (inaudible) -

MR. REATH; Well* |1 think it certainly takes
more than one. 1 think It takes more than one. And*
here* you have the situation* and as a matter of fact*
the record shows that this was a one-time Invitation.

He asked* In interpreting this regulation*
said that* "Supposing a student had a friend who* one of
the girls and her daughter — her friend made sweaters.
And* she wanted to come* on one occasion* and sell those
sweaters in the dorm room to other friends. Mould it be
permitted? Absolutely not* they said* because this
constitutes the operation of a commercial operation* and
I say that's absurd.

QUESTION; Mr. Reath* | thought one of the
Issues — the major issue In this case was whether or
not the least restrictive means test —
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MR. REATH It is* Your Honor

QUESTION; — is a proper and |1 can't — I've
hardly heard a word about it from either side.

MR, REATH; All right. May | address that
right nowv Your Honor?

Your Honor will recall that in Zauderer* you
wrote the opinion* in which you tracked the four-part
test of Commercial Hudson. Commercial Hudson says that
the truth — the speech must be truthful* it must be —
it must advance the substantial Interest*® and we don't
d i spute.

Number one* the truthfulness is not involved.
They've taken it out of the case. As far as it
advancing a legitimate* substantial interest* we concede
that. That's not an issue.

The third question is —

QUESTION; What is the interest that you
conce de ?

MR. REATH. Excuse me* sir?

QUESTION; What is the interest — that you
c once de?

MR. REATH; We concede that preserving the
academic atmosphere* or —

QUESTION; AIll right. So* you accept that as

a substantial interest?
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MR. REATH; Of course. No question about

Of course it is.

QUESTION; Al |l right. And» now what?

it.

MR. REATH; Now, the question» the question

then comes as to prong 3 and prong 4.

QUESTION; All right» now» prong 3 —

MR. REATH; Prong — yes» Your Hcnor.

QUESTION; You don't contest that one» do

MR. REATH; We do. And» as a matter of fa

QUES T ION; here? You mean this regulation
doesn't further that substantial interest?

MR. REATH; And» as a matter of fact» Your
Honor» the court below found that from the evidence.
The court below» the judge» Judge McCurn» found it»
also the Second Circuit averted to it.

I can direct Your Honors attention to that
finding. Because the one on preserving eoucation
atmosphere ——Your Honor askec the question about

studying. And the testimony was that at SUNY» that

you?

ct —

and

there is little or no studying done in the dorm rooms.

Not surpr is ingly.

And» here» Your Honor» and this is why the

University has backed off from that argument of academic

atmosphere. Here's what the handbook says. Here's
the handbook that the University distributes to ail

4?
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new students — It says, and it's undisputed. "Blaring
televisions and bickering statements do not a happier
student make. Clstraction is the most common problem
when you study in your room. And it is a safe bet that
you will accomplish absolutely nothing in your dorm.”

New, the point is — of course, there are ways
to preserve educational atmosphere, but, Your Honors,
the dorm room, the residential dorm room, is nothing
more than a boarding room In a boarding house —

QUESTION; Mr. Reath, do you think the
University coulc prohibit the students from having
televisions sets in their dorm rooms?

MR. REATH; That's a very interesting
question, Your honor, that | don't think the Court has
to meet-

QUESTIONS But, | should think that If they
could prohlblt —

MR. REATH; I can't — |1 don't believe the
Unl versity —

QUESTION; At least we found a question you
don't want us to reach, huh?

MR. REATH; No, | think. Your Honor, would
agree with me that there wouldn't be many universities
existing if they had such a rule. I suppose that if
they wanted to, to turn their dorm room into a monastic
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cell» that they probably might have the power to do that*

QUEST'.ONi Maybe they could even keep out
Tuppe rwar e.

MR. REATH. If they did everybody. But the
point Is» that they cannot discriminate, Your Honor.
They cannot make a distinction here between social
guests and business guests.

And» that's what they do without any
justification, and Justice White, if | may, that brings
us to the fourth prong of the Commercial Hudson, which
is what you wanted to hear about.

QUESTION. And, finally, we're there.

MR. REATHi And, we're there.

QUESTION; Before you get there —

ILau ghter)

MR. REATH; Yes, Your Honor.

QUESTION; Do they cook in these dormitory
r corns ?

MR. REATH; 1 don't believe they can, sir.

QUESTION: Weil, what In the world are they
using Tupperware for?

MR. REATH; Your Honor, this is products that
are sold on a hope chest concept, whereby the young
people — the argument is made to them. "Look* Instead
of wasting your money on pizzas and movies and junk

AS
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food* save your money Now's the time to buy it's
not only cookware* it's —

QUESTIONI Any connection with educat on?

MR. REATH; Excuse nre, sir?

QUESTION; Any connection with education? Any?

MR. REATHJ Well* It's very remote* Your Honor.

QUESTION; Miniscule.

QUESTION; Sir?

MR. REATH; The evidence shows — the evidence
shows* Your Honor* that In these sessions™* there is a
lot of informational — a lot of information given about
nutrition* about cooking —

QUESTION: About education?

MR. REATH; Excuse me* sir?

QUESTION; Well* do they teach cooking in this
unlversit y?

MR. REATH; I'm sorry?

QUESTION; Do they teach cooking in this
un | ver s ity?

MR. REATH; 1 do not know. I would suspect
that at some universities they do.

QUESTION: Well* you said — well* is
Tupperware anything else but cooking?

MR. REATH; Well* Your Honor* It's —

QUESTION; Do you use Tupperware for anything
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other than cooking?

MR. REATH; Wei I? Ycur Honor* we are — we're
talking throughout here aoout wtiai's called a Tupperware
type —

QUESTION; Well* you're going Into everything
under the sun. Let me get in there* too.

MR. REATH; Yes, sir.

Your honor* It's referred to as a Tupperware
type party. In fact* the product that was sold here was
cookware and china ana tableware* the Idea being to
build up* whether it's a trousseau, or a hope chest
conce pt-

QUESTION; You're talking big money. We're
not Just talking a pot or a pan. What were the amounts
that they were getting students committed to — 5b*000*
I forget the number?

MR. REATH; They were fairly substantiai* Your
Honor» S500 to a 51*000.

QUESTION; Commercial enterprise — there's no
doubt about that.

MR. REATH; Well* it — again, 1 —

QUESTION; (Inaudible).

QUESTION: Justce White* he’ll vote against
you if —

QUESTION: (Inaudible).
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MR. REATH: Your Honor» the unc ontr ad ic tec)
evidence in this case» and this» I'm directing to
Justice Stevens» and the question of the Ileast

restrictive test of Central Hudson.

Because* Your Honor» in Zaucerer* and | might
point out —

QUESTION: Well» that Isn't what — that isn’'t
what Central Hudson said. It didn't say the "least

restr icti ve .

MR. REATH: Not Central Hudson didn't» Your
Honor» but the — you said it —

QUESTION: Let's talk about Central Hudson.

MR. REATH: Well» 1 was talking about
Zauderer. Zauderer is — Central Hudson says the Ileast
restric tlve .

QUESTION: But Central Hudson says "narrowly
tai lored. "

MR. REATH: Excuse me» "narrowly tailored,™ or

that is not —

QUESTION: That isn't the same thing.

MR. REATH: A less restrictive measure — a
less restrictive measure will do. Now» Your honor —

QUESTION: Is that what Central Hudson said?

MR. REATH: Yes, sir.

QUESTION: I thought it said "narrowly
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tal lored’”?

MR, REATH; "Narrowly tillored,”™ ana it also
talks about a lesser restriction. Now» Your honor» in
Zauflerer —

QUESTION: Well» you don't think that
"narrowly tailored™ means the same thing as "least
restrictive,”™ do you?

MR* REATH; I think It does, Your Honor. And,
I would remind the Court that in the Centra J-hudson
test, Your Honor, was "no more extensive than
necessary.” And, if it's to be no more extensive than
necessary, the counterpoint to that, | submit Is, the
least restrictive, and that's precisely what this Court
said In Zauderer.

And, may 1 read, Your Honor, from the Court's
opinion, which, which Justice White, you wrote. And
there, they were talking about the ban of the state bar
on commercial — on commercial illustrations, and what
the Court said was, "The burden Is on the state to
present a substantial government interest, justifying
the restriction as applied to appellant, and to
demonstrate that the restriction vindicates the Interest
through the least restrictive available means.

New, the evidence shows here. Your Honor, that
the overwhelming majority of colleges and universities
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in the country solved this problem in a very simple

way. They say* "We will let the students decide»™ anu
may | reac to the Court from the rule that is followed
in the University of Illinois* which is representative
of the rules that are used in the mainstream of the

universities throughout the country* and here’s what it
says* and It's so simple. It’s easier to read than it

is to try to summarize.

And it says this™ —-- now* wait a minute* I'm
sorry* where is It — where is the rule? The essence of
the rule is this: "One* we will not allow any itinerant

peddlers on to roam the halls,”” and we support that. No

peddling or uninvited solicitation®* that is out.

Here it Is. 1°’m reading from the record at
JA—93. "Sales representatives of commercial activities
are not allowed to go door to door.”" We support that.

That's the right* we believe* the right way to handle it.

"Call your resident advisor* or area office if
you see one in your area. However, you may invite a
sales representative to your room to see you* as your
personal guest* if your roommate agrees.”

And then it goes on to say* "University
property cannot be used for commercial enterprises.”
NOW—

QUESTIONS Mr. Reath* that may be fine for

54

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



10

12

13

14

16

17

18

19

20

21

22

23

24

25

some jniversities — maybe most of them prefer that.
But» maybe SUNY wants to have a stricter rule» just as
some parents might want to send their children to
universities that have no parietal restrictions»
whatever — that allow visitors In dorms of male or
female» at any hours. Other colleges don't. Now» you
made a statement» earlier» that the students were upset
that this deprives of their right to have a visitor In
their room. Whatever visitor they want.

Are — doesn't the college have any — have
any power tc establish in dormitories» in which it's
acting» In loco parentis* for minor students» for many
of these collages™ certain reasonable rules?

MR. REATHi Absolutely.

QUESTION; And may that not vary from one
college to another?

MR. REATH; Absolutely» Your Honor. And* we
made that very clear in our brief, and | make It very
clear to this Court.

We do not challenge the University's right to
have reasonable restrictions on dormitories in use.

What the University cannot do Is to prohibit
lawful speech. They cannot prohibit lawful speech in
the dormitory rooms.

If you think about it* a dormitory room Is the
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student's home It is the only place where the student
can retire for the peace and privacy» and that is the
place where the student says» "I want to have the right
to invite people of my choice» to speak on topics of my
choice» without the University putting its ear to the
keyhole and without saying» "Ch* well» yes» you can
come. But* the moment that you start talking about
anything™ other than social activities — the moment you
talk about a ¢ omrerclal activity» out you go.”

And* that's not right* Your Honor.

QUESTION; Could they set up a securities and
e xc hange of flee?

MR. REATH; Excuse me* sir?

QUESTION; Could they set up a securities

off ice?

MR. REATH; Absolutely.

QUESTION; To sell securi ties?

MR. REATH; Absolutely.

QUESTION; You think so?

MR. REATH; And In fact* Your Honor* the
record

QUESTION; And that they couldn't stop that?

MR. REATH; They have every rignt to do that.
They should do that.

QUESTION; You think so?

5b
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MR. REATH; The record shows» Your honor* that
in over half of the SUNY universities and colleges™ they
have a checkpoint system®* but they still —-

QUESTIONS No* Justice Marshall is asking
about stock* securities —

MR. REATH; Excuse me, sir?

QUESTION; Stock* securities. Not security —
securities.

QUESTION; Stocks and bonds?

MR. REATH; Oh* excuse me* sir* I'm sorry.
And* the question was* can — could they sell them?

QUESTION; Yes.

MR. REATH; Not at the state campus.

QUESTION; Weil* what do you say?

MR. REATH; 1 think that if the state —

QUESTION; Do they have a right to?

MR. REATH; 1 think they have a right to
receive somebody. To hear their proposition, whether
they are selling Christmas cards* or silk stockings, or
securitle s.

QUESTION: (Inaudible) get to the end. Horse
race bett ing.

MR. REATH; Well* I'm not sure how that would
Ffit into th is?

QUESTION: Did you have any trouble with it?
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MR. REATH; Well» Your Honor* If It*s a Ilawful
activity™ they have a right to have speech relating to
the ‘lawful activity. And* | think that's the position
we take.

QUESTION: Thank you Mr. Reath.

Mr. Sherwood* you have one minute remaining.

REBUTTAL ARGUMENT OF O. PETER SHERWOOD

MR. SHERWOOD; I just wanteo to say one thing.

This regulation has been around for over 20
years* and there's no evidence anywhere in this record*
that that regulation has ever been used* or applied to
pure speech on any SUNY campus.

Thank you.

QUESTION: Very well. The case is submitted.

(Whereupon* at 1:57 p.m.* the case in the

above-entitled natter was submitted.)

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



CERTIFICATION

Alderson Reporting Company, Inc., hereby certifies that the

attached pages represents an accurate transcription of

electronic sound recording of. the oral argument before the

Supreme Court of The United States in the Matter of.

No. 87-2013 - BOARD OF TRUSTEES OF THE STATE UNIVERSITY OF NEW YORK, ET AL.

Petitioners V. TODD FOX, ET AT, .

and that these attached pages constitutes the original

transcript of the proceedings for the records of the court.
BY

(REPORTER)



0AC8iv(-0

'lJ

MA

*39 HAR-2 A9-3G





