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PROCEEDINGS
156 p.m.

CHIEF JUSTICE REHNQUIST; We'll hear argument
next in No. 87-1973» Barbara Finley versus the United
States.

Mr. Cook» you may proceed wnenever you'‘re
ready.

ORAL ARGUMENT OF JOSEPH T. COOK
ON BEHALF OF PETITIONER

MR. CGOK; Mr. Chief Justice* and may it
please the Court;

This case involves the question of whether or
net penae nt-party jurisdiction may be exercised when the
anchor jurisdiction is the Feaeral Tort Claims Act.
Although a constitutional question is presented and a
detailed analysis of federal jurisdictional statutes nas
been undertaken» the moving force behind our presence
here in the Court today Is logic» reason» common sense*
and judicial economy.

QUESTION; How can you fail?

(Lau ghter.)

MR. COOK; 1 was hoping it woula work» Mr.
Chief Jus tice.

ILau ghter . )

MR. COOK; In responding to our opening brief*
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tne Unitea States seems to give short-shift to what are
considered by me the practical reasons for recognizing
pendent-party jurisdiction. but tor Barbara Finley» the
Petitioner here* the practical reasons are the only
reasons that count.

Barbara Finley seeks one trial in one court
for her tort claim arising from the loss of her husband
and her two daughters. She seeks to Ilimit her own
financial and emotional expenditures. What she seeks
would result in judicial economy» although 1 confess
that that was not what she asked me for when she came
and asked me to represent her.

Most significantly to her» the exercise of
pendent-party jurisdiction in this case would eliminate
the possibility of inconsistent and irreconcilable
veroicts and jucgments. Une from the state court and
another one from the federal court right across the
street.

QUESTION. Why wouldn't that be the case with
respect to Diversity jurisdiction as well? Where —

MR. CCOKi Justice Scalia --

QUESTION. — where there's not complete
diversity but you want to get everybody together?

MR. COOKS A substantial factor in a diversity
case where there is incomplete diversity is the fact

4
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that the claimant» the plaintiff» has the option — in

this case» Barbara Finley would have the option it she

sc chcse — to bring all of the actions In state court.

She could get everyboay In front of one jury and judge.
QUESTION; Uh-huh.

MR. CLiOKS With the Federal Tort Claims Act as
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the anchor jurisdiction» and absent diversity» as
diversity is not present nere» she is precluded under
the present law in the Ninth Circuit.

QUESTION; Are all the defendants always
suable in one state?

MR. COOK; Justice —

QUESTION; I understood that» you Know» very
often you want to bring a diversity action because
you've got plaintiffs all over the place — or»
defendants all over the place.

MR. COOK; Well» Justice Scalia» there are
times when complete diversity may not worK for — if
you've got a multi-party case. There are times when
that may arise.

QUESTION; You can't get them ail in state
court either —

MR. COOK; Well —

QUESTION; — because some of them are not —

are not reachable there.
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MR. COOKJ That's a -- that is a different
problem than the one that's posed by this case. This Is
a case where the anchor Jorisoiction is exclusive. Now»
there may be cases where choices have to oe made at tne
outset by the attorneys representing the client. But In
a case where there is exclusive federal jurisOiction» |
don't have any options with respect to the United States
as a defendant.

This case arises from an airplane accident in
which Barbara Finley's husband and two daughters were
kil lea* They were passengers in the airplane.
Originally suit was brought in state court in San Diego
against two non-diverse defenoants» the City of San
Diego and San Diego Gas £ Electric Company.

In the course of preliminary discovery» it was
determined that the runway Ilighting system at the
airport In question which had been chargea by my
original complaint to the City of San Diego as the
operator of tne airport was operationally maintained and
managed by the Federal Aviation Administration» the
United States of America.

The appropriate procedures for a Federal Tort
Claims Act case were commenced» and a separate Ilawsuit
in federal court against the United States was brought»
literally across the street from the state courthouse in

6
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San Diego

A motion was brought in the federal court
seeking to amend the federal complaint to add the state
court defendants ana resting upon pendent-party
jurisdiction. District Judge Schwartz applied the Globs
standards» the Gibbs — United Mine Workers v. Gibbs
pendent Jurisdiction standards» exercised his discretion
in that regard» acknowledged the Ninth Circuit
prohibition against pendent-party jurisdiction» and
distinguished the existing Ninth Circuit law» granted my
motion» and also granted the government a 2b C.S. Code
1292(b) Immediate appeal.

The Ninth Circuit summarily reversed on the
grounds of its longstanding history of antipathy towards
pendent-party jurisdiction» principally set forth in
Ayala» the Ayala decision» anu we sought certiorari.

QUESTION! Mr. Cook» what is the California
law concerning joint and several liability —

MR. COOK; You've —

QUESTION; — if there are separate trials
required?

MR. COOK; The California voters recently

passed — recently» two years ago approx | mate ly — two

and a half years ago — passed an initiative»

Proposition 51» it is known as — which has thrown the
7
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question you asked» Justice O'Connor» Into a little bit
ot confusior right non. we're still waiting for some
Supreme Court decisions» state supreme court decisions.
But basically Joint and several liability applies -- or»
comparative liability» | really shoulc say —

QUESTIONS Ih-huh.

MR. CGOKi — to all joint tortfeasors in
California» whether they are namea as defendants or
not. The existing jury instruction which has — under
the new Proposition 51 which has not oeen testea in the
California Supreme Court» makes provision for the jury
to determine the Iliability» the percentage of liability
and causation» tor a party that's not even named.

And that is the reason that we're concerned
about inconsistent and irreconcilable differences — or»
excuse me» verdicts -- in this case. In the state court
case against San Diego Gas £ Electric and the City of
San Diego» it could and probably would be argued that
we're sorry about the accident» but it's all the fault
of the United States. So» don't hold us responsible.

And two weeks Ilater or two months later» or
whatever» in federal court across the street the judge
hearing the Federal Tort Claims Act case would hear from
the government that the fault was really with San Diego

Gas £ Electric.
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QUESTION; But the — except for the Eeaeral
Tort Claims Act you could not have brought in this —
these parties.

MR. CCOKS But tor the Federal Tort Claims Act
| could not have sued the United States.

QUESTION: Yes. Ano you could not have gotten
—— you coulc not have independently sued in the federal
court.

MR. COOK; That's correct» Justice White.
There is no independent basis of jurisdiction in federal
court for either the City of San Diego or San Diego Gas
£ Electric. The only way to oo it is the reason we're
here» is the acknowledgement of the propriety of
pendent-party jurisdiction.

QUESTION: Well» there's no — no statute
about It» Is there?

MR. COOK. There is no statute about it.

QUESTION: And you don't think there is any
Article 111 question?

MR. CCOK: Well» we — I'm prepared to discuss
that» Justice White. The general proposition of pendent
jurisdiction is — was Initially or perhaps best defined
in the United Mine Workers v. Gibbs case. And that was
pendent claim jurisdiction®* not pendent-party

jur isoict ion.
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QUESTION; Well» all the parties were properly
before the court.

MR. CUOKS Correct. Correct. but the
parameters cr factors to be examined by the district
court judge in exercising discretion as to whether or
not that new claim» the state court claim™ shculd be
brought In pendent to the existing federal jurisdiction
were set forth in that case.

Subsequently this Court In Aldinger v. Howard
acdressed the question of pendent-party Jurisdiction.

In that case* pendent-party jurisdiction was not found*
but It was not a Federal Tort Claims Act case. It was a
civil rights case arising under 28 U.S. Code 1343* |

bel ieve.

In any event* In the course of the Aldinger
case several conments were maae which are instructive
here. First of all* it was recognized that there are
some circumstances where pendent-party jurisdiction may
be appropriate. One of which was where Jurisdiction is
exclusive In the federal court* such as under the
Federal Tcrt Claims Act. That was clearly dicta* but it
was encouraging to me when | read it.

The two factors that the Aldinger case set
forth in determining when pendent-party jurisdiction
might be appropriate were* first of all, the existence

1C
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or absence of congressional -- constitutional authority*
which Is the question you raised* Justice White. And
secondly whether or not the anchor federal jurisdiction
negates penoent-party juriso iction.

I would submit that where the Federal Tort
Claims Act is the anchor jurisdiction and the United
States Government is the defendant* then Article 111
Section 2» Clause 1 provides ample constitutional
grounds for the exercise of pendent-party jurisdiction.
That particular clause provides federal judicial power
in controversies in which the United States shall be a
party. Under the Federal Tort Claims Act* the United
States is clearly a party. And from that point forward*
the court should have continuing judicial power to
resolve the entire tort claim* including joint
tor tfeasors

QUESTIONS You're talking about your fear of
inconsistent verdicts if you have to sue the state
defendants in Superior Court in San Diego and the United
States in the District Court. But aren't you going to
run that risk In a consolidated pendent-party
jurisdiction case In the District Court? The government
is not — you‘'re not going to get a jury trial against
the government. Do you waive your jury trial against
the defendants? If ydu get a jury trial against them,

11
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the jury can come in with a different result than the
judge* can't it?

MR. CCOKJ Chief Justice Rehnquist* the
practical procedural problems that exist under the
scenario that I'm seeking* they do exist. That's true.
But they are manageable problems. They can be handled
by counsel and by the court.

QUESTION* bell* how do you manage that one?

MR. COOK; Well* if | may give an example.
Right this minute in Los Angeles* California there is a
trial ongoing arising from a midair collision Iin Los
Angeles In which the United States Government is in as
pendent-party — excuse me* as Federal Tort Claims Act.
An airliner* a foreign airliner* is In on exclusive
federal jurisdiction of the Foreign Sovereign Immunities
Act. The other pilot of a midair collision airplane is
In on other grounds. There is an advisory jury as to
all. The judge will make the ultimate determination
after the advisory jury renders Its verdict and
determines whether or not and to what extent to accept
the advisory jury.

It is — it is not as simple as getting
everybody In a state court in front of a jury and having
that the final answer. I'd love to have that.

QUESTION: Are you entitled to a jury under

12
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tne Foreign Sovereign Immunities Act?

MR. COOK; You are not» Chief Justice
Rehnqu | st .

QUESTION,; Kell» then your client would have
to in effect give up the right to jury trial against the
state defencants ana — if you have pendent-party
jurisclction in the federal court» would she rot?

MR. CCOKi The proposition that | would make
to District Judge Schwartz in this case» the Finley
case» is that we have an advisory jury — we have a jury
as to the two state defendants» advisory as to the

federal government.

Now» Juage Schwartz may say» HNo» | don't want
to do that.” In which case | may rethink It tactically
and waive Jury. That's something that | nay choose to

dc after discussions with the court.

But these procedural difficulties exist but
they're not Insurmountable.

QLESTIONI Kell» but you have a problem»
albeit somewhat lessened» of inconsistent verdicts even

if pendent-party jurisdiction is allowed» do you not?

MR. COOK. I think that the magnitude of the
problem is considerably less. There is a problem of
procedure» but | don't —

QUESTION; Well» there is a problem of

13
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possible inconsistent jury verdicts» is there not?

MR, CGOK; There is a -- there is a problem

that the jury could come in with one verdict and the

jedge wou ld —

QUESTION; Well» 1 would call that —

MR, COOK; — come in with —

QUESTION; That would be my Idea of an

inconsistent verdict. Is It not yours?

MR, COOK; I don't — my hope» my belief» my

expectation would be that if ail the evidence were

presented to th

courtroom at th

e jury and the judge in the same

e same time» that the inconsistencies

either would not exist or would be minimal» as

contrastec with
presented twice

New,

the situation | face row where it's
in two different courtrooms.

I concede, Chief Justice Rehnquist, that

it would be possible for a juoge, reserving to himself

his power under
"I'm not going

says.” | don't
— 1 think I've
client if we're

the same eviden

the Federal Tort Claims Act, to say,

to pay any attention to what that jury
think that that's likely, and I'd rather
got a better chance on behalf of my

all in the same courtroom listening to

ce at the same time.

QUESTION; It"s not prooable in this case, or

in most cases,

but are you aware that in Ayala there was

14
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a single trial with two judges? A state judge ana a

federal Judge?

MR. COOK; Justice Kennedy, | am not aware of
the final result of Ayala, and | was not aware that tnat
had taken place. I was aware, or am aware, that

subsequent to the decision in Ayala the government
impleaded seme of the non-diverse nontederal cefendants
and removed to a certain extent some of the problems
that are in my case.

I'm net even sure impleador by the Federal
Government is a satisfactory solution, first of all,
because It puts the entire conduct of the Ilitigation in
the hands of defendant government. And | think on
behalf of my client | should be able to represent her
and determine who the proper defendants are myself
rather than wait at the beck and call of the Federal
Government. But 1 was not aware of hew they handled the
state and federal difference. That would be instructive
if I'm not successful here today.

With respect to whether or not the anchor
jurisdiction in the Federal Tort Claims Act negates
pendent-party jurisdiction, there are three points that
I would like to make.

The first point Is that the language of the
jurisdictioral statute in the Federal Tort Claims Act,

15
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28 U~=S+ Code 1346(b)* specifically includes broad
coverage. The language provides federal courts with
exclusive Jurisclction of civil actions -- anc 1
underscore the word "actions”™ -- on claims against the
Unltec States. The word "action™ is broao» | would
submit.

QUESTION: Nell» but the word — but the words
"against the United States" is not broad.

MR. COOK; But it provides jurisdiction» Chief
Justice Rehnouist* to the entire action» which includes
a segment against the United States. The action against
the United States and against the City of San Diego and
against San Diego Gas £ Electric. The jurisdiction on
the action is provided by the statute.

QUESTION; The claim is against the Unltec
States. All the actions on the claims against the
Unltec States --

MR. COOKJ Nell» the only way that there could
be any action» including a claim against the United
States» is if there were a claim against the United
States and — but it does not | imit it to that claim and
that claim alone.

QUESTION; Well» that's exactly the claim of
the other side» and they bolster that by saying that the
limited waiver of sovereign immunity in the Federal Tort

16
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Claims Act has patterned after the Tucker Act where you
can't bring other parties In. Ano that Is certainly
persuasive evidence of what Congress had in mind» isn’t
I t?

MR. CCOKJ Justice O'Connor* the compar isons
between the Tucker Act — or* for that matter* the Court
of Claims jor isclctional provisions as against the
Federal Tort Claims Act were oiscussec in some length in
the Yellow Cab case back in 1S51. Ano my reading of the
Yellow Cab cecislon by this Court suggests that the
comparisons that the government tries to make now
between the Tucker Act ana the Tort Claims Act were not
well received at that time and they ougnt not be well
rec eived tocay.

It — if Congress had wanted to establish a
Jurisdictional pattern or system similar to the Tucker
Act and the Court of Claims* they could have passed a
Court of Torts Act and they could have established a
separate legislative court to handle torts. They didn't
do that. And it brings me —

QUESTION; nel | * that's true. They may have
wanted to permit plaintiffs the option of spreading out
among all the federal district courts the opportunity to
hear the claims. But I'm not sure that answers what
Congress' Intent was with regard to pendent-parties.

17
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MR. COOK; If I may proceed to the second
element» which is beyond the word "actions” in the
statute» the second element | think may answer that»
Justice 0'Connor:

One of the reasons 1 submit that Congress
wanted to spread it out amongst the various district

courts is the scheme of the Federal Tort Claims Act

provides for Iliability of the United States as a private

party in like or similar circumstances. 1346(b) itself
says where the United States» it a private person would
be liable. The administrative provisions» the
acministrative claim portion at 2672 of Title 2d where
the U.S.» If a private person would be liable to the
claimant in accordance with the law of the place where
the tort occurred.

And most significantly» 28 U.S. Code 2674,
which describes the extent of United States®' Iliability
says in the same manner and to the same extent as a
private individual unoer like circumstances.

They spread it out to the district courts all

over the country because they were going to use the law

of the district courts all over the country because they

wanteo the United States to be liable, like people all
over the country —
QUESTION; Nell, you —

18
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MR. COOK and that

QUESTION; — bring some Tucker Act claims in
the district courts* can't you?

MR. COOK; Ten — well* there is a —

QUESTION; Ten thousand and less* is it?

MR. COOK; Another aistinction®* Chief Justice
Rehnquist* between the Tucker Act* the Court of Claims
situation™ and tort claims is that the contractual
jur isolct ional waiver of sovereign immunity involves a
somewhat narrow and distinct body of federal contractual
law. It has to do with contracts with the government*
which Is a kind of a specialized and — and definable —
net by me* I'm not a contract lawyer — but a
specialized area.

Whereas, the Tort Claims Act covers the entire
universe of torts. And it covers all the activities of
the government* not just the contractual activities.
And any government employee acting in any manner within
the course and scope of his or her employment can
generate liability on the part of the United States by
acting tortiously.

The scheme of looking to local private
personal law can only be achieved if all party
defendants are joinec together in one forum before one
judge and one Jury. That way, one forum can ceciae all

IS
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the issues of liability™ causation* Including
contributory negligence, comparative negligence,
contribution amongst joint tortfeasors®* comparative
indemnity* and total indemnity.

I've already addressed briefly Proposition 51
in this case* In the Finley case in California* which
provides the ai locati on of liability to someone — to a
party that's not even before the court. The Proposition
51 instruction in the Finley case* if I'm unsuccessful*
would permit the jury in the state court in San Diego to
decide that the City of San Diego is ten percent at

fault* and San Clego Gas L Electric is 20 percent at

fault* and the United States of American are — or* the
pilot Is 20 percent at fault — and I'm going to lose my
math — the United States of America is 50 percent at
fault.

And that could happen in the state court. Ana
that is not* I submit* the intention of the drafters of
the Federal Tort Claims Act In providing for private
personal liability of the United States.

QUESTIONS It seems -- excuse me -- it seems*
Counsel* that the weakest case for pendent jurisdiction
is where the jurisdictional statute is framed in terms
of parties. Here the only reason there Is jurisdiction
is because there is a party statute.

20
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It seems to me that this is a weaker case than
it it had been a federal question case under 1331.

Mk. COOK; Justice Kennedy» the Federal Tort
Claims Act Coes identify a party. And in their brief,
the Unitea States dwells on that to some extent.

I would submit that identifying the United
States as a party, as a single party, is a bit of an
oversimplification. The Federal Tort Claims Act, as
I've already stated, provides for Iliability of all of
the governmental activities and all of the governmental
employees of the entire Federal Government in a whole
host of areas of tort.

It does Identify that there will be one
defendant, and that defendant will be —

QUESTION; well, is the nature of the
defendant that confers the jurisdiction?

MR. CCOKS Well, it's — it's the nature of
the jurisdiction — excuse me, the nature of the
defendant that moved Congress, | would submit, to create
jurisdiction. but it's also the nature of the — the
area of | itigation, the tort area, and the private
person law aspect of it that moved Congress to want to
include all of the joint tortfeasor responsibilities.
The third party claims which have already -- third party
claims against the United States under the Yellow Cab

21
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case. Th irc party claims by the United States.

QUESTION; hell, | suppose that it may be

possible that -- that the liability, the extent of the
liability the United States might be — might depend on
your claim against this other -- this other party.

MR. CCOKi The extent of the United States®
liability would depend — if | could get them all In the
same courtroom — would depend upon how the judge and
the jury heard the evidence and decided the evidence.
And that's all we want.

QUESTION; was the United States -- doesn't
the United States implead some people sometimes when
they are sued under the Federal Tort Claims Act?

MR. COOK; Justice white, they oo that
sometimes and they don't do that sometimes.

QUESTIONI Well, | know. But let's assume
they wanted to.

MR. COOK. They've oone it.

QUESTION; Well, how come they can do that
under the Federal Tort Claims Act?

MR. COOK; Well, they don't do it under the
Federal Tort Claims Act. They do that unoer the —
Title --

QUESTION; If they are sued under the Federal
Tort Claims Act, then how do they get another party into

22

ALDERSON REPORTING COMPANY, INC.
20 F ST.,, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



12

13

14

2C

21

22

23

24

25

court?

MR. CCOKS They exercise a separate
jur iscictional provision. Ana forgive me for my —
detail of my memory -- | think It's 28 U.S. Cede 1335 or
45 that permits them to be a plaintiff.

QIESTION» Yes.

MR. COO0KJ So they act as a third party
plaintiff* and Rule 14 —

QtESTIONS All right.

MR. COOK; — of the Federal Rules of Civil
procedure --

QLEST10N; Al l r ight.

MR. COOK; — let them impleaa that party.

SC) there's a separate jurisdictional avenue for them to
dc it. And the Yellow Cap case —

QLESTION; Right.

MR. CCOKS — from this Court permits a — a
defendant that I've got in) for example) by diversity —

QLESTION. Ch-huh.

MR. COOKS If Mrs. Finley lived in a different
state and had sued the City of San Diego) the City —
and | did It in federal court pursuant to diversity —
the city could implead the United States of America
under the Yellow Cab case.

It"s just this circumstance In the Ninth
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Circuit» where if you don't have diversity and it's not
the pleasure of the Uni tea States to implead» — let me
bach off from that. I'm not even sure that implead by
the Unlteo States solves all rry problems because if the
United States decides to implead the City of San tiiego
and San Diego Gas £ Electric» and I'm unsuccessful in my

case against the U.S.» then the other two defendants go

away because | oon't have independent jurisdiction over
them.

QUESTION; Meli» if you — 1 don't suppose you
claim that iif the — suppose the Federal Tort Claims Act
was just dismissed? And — but do you think you could

— even though they had jurisdiction at the outset» do
ycu think you could continue your suit against this
third party?

MR. COOK: Justice White, | answer that with
the same sort of discretionary scheme that was started
in the Gibbs case and which was on a slightly different
issue.

QUESTION* Weil, you just said the court would
have the power then, if you followed Gibbs.

MR. COOK; I think the court has the power.

Yes, 1 do. Justice White.

QUESTION; Weil, then — when | practiced the
rules said you could implead someone — a different —
24
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could Implead someone who you claimed was liable to the
defendant. But you couldn't implead someone who you
claimed was liable to the plaintiff.

MR. COOK; That's correct» Chief Justice
Rehnqulst. And -- but that's used by defendants in
saying I'm going to implead someone who Is Iliable to me
because It was really their liability that caused this
problem» ano I'm going to get stuck for It because

there's a sympathetic Jury out there. And that's been a

QUESTION; But 1 would think the theory of the
rule was that the plaintiff would not have any claim
against the Impleaded defendant.

MR. MALLARD; The plaintiff would not» using
Rule 14» implead. That's correct.

QUESTION; Yes» but in these Federal Tort
Claims Act cases where the government brings in a third
party defendant aren’'t there cases in which the
plaintiff gets judgment against the third party
defendant ?

MR. COOK; Not in the Ninth Circuit —

QUESTION: No?

MR. COOK; — that I'm aware of» Justice
Stevens.

QUESTION; Al | right.
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MR. COOK; Not that I'm aware of in the Ninth
Circuit. In other circuits» the Fifth» the Eleventh»
and the Tenth» this -- the procedure I'm seeking is used
regularly and successfully» and it does not create the
parade of hcrribles.

QUESTION: Well» that's — they just recognize
pen dent-party jurisdiction.

MR. COOK. They recognize the exercise of
penoent-par ty jurisdiction relying on Aldmger.

I want to reserve seme time for rebuttal» so |
would like to close with this. Under the tests
established in Mdinger» pendent-party jurisdiction
exists when the Federal Tort Claims Act Is the anchor.
District court juages should be given the opportunity to
apply the Gibbs factors to those cases and to decide
whether or not pendent-party jurisdiction ought to be
utilized in any given case. Here the district court
judge decided those questions favorably to Mrs. Finley
and the Ninth Circuit summarily reversed.

I ask this Court to reverse the Ninth Circuit
Court of Appeals» to reinstate the Ilower court order by
district court judge» and to permit Mrs. Finley to go on
with her Ilawsuit.

I'd like to reserve the remainder of my time
for rebuttal.
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CHIEF JUSTICE REHNQUISTs Thank you» Mr. Cook.
Mr. Shapiro» we’'ll hear new from you.
ORAL ARGUMENT OF DAVID L. SHAPIRO
ON BEHALF OF THE RESPONDENT

MR. SHAPIRO; Thank you» Mr. Chief Justice»
and may it please the Court;

There are» we submit» three basic points that
need to be stressed in the consideration of this case.
First» federal subject matter jurisdiction depends not
only cn a source of authority under Article 111 of the
Constitution» but also on a specific statutory grant of
authority In an act of Congress. In the context of
pendent-party jurisdiction this Court made it clear in
Aidinger against Howard that the question is whether the
governing statute expressly or by implication negates an
existence or negates the existence of penaent-party
jurisdiction in the particular case.

Second» when we look at the relevant statute
in this case» Section 1346(b)» the Tort Claims Act
jurisdictional provision» we find that the statute does
indeed negate pendent-party jurisdiction. It does so
both» in our view» because of the clear statutory
language which is Ilimited to the existence of
jurisdiction for claims against the United States and
because any doubts about the meaning of that Ilanguage
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are» we submit* resolved by the very specific
legislative history which makes it clear that joinder of
other codefendants is not contemplated as being within
the scope of this jurisalctional grant.

Third» the Petitioner In this case has placed
great emphasis on claims of convenience and judicial
economy as being a basis tor pendent-party jurisdiction
in this case. we submit that even where those claims as
strong as petitioner makes them out* they cannot supply
subject matter jurisdiction where the statutes in point
dc not confer It.

But to the extent that the statutes themselves
may create any doubt» we submit that the claims of
convenience and economy in Petitioner's brief and at
argument here today are very much overstated» that the
fact Is that very significant differences between tort
claims litigation against the United States and ordinary
state law litigation against private parties are so
great that these claims of efficiency and economy are
very unlikely to be realized» and that indeed if
pendent-party Jurisdiction were recognized here» the
cost to the federal system might be very great without
any correspending gains to the state courts where these
controversies In our view belong.

On the first of these points» that is* the
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necessity of looking to the governing statute, | don't
think there is much need to spend a great deal of time.
This Court has maae it clear repeatedly In cases like

Aldinger and others that statutory authority tor

jur isol ct ior must be founa ana the Petitioner conceoes
that that is the question here.

We woulo emphasize only that in this context
the question that we should take to this statute is
whether the statute has addressed the party against whom
an action may be brought. In this case, the Tort Claims
Act Section 1346(b) has done exactly that. As the
statute was originally enacteo in 194b, It conferred
jurisdlictior on the district courts to hear, aetermine,
and render Judgment on any claim against the United
States.

New, this Court held in the Yellow Cab case
that the phrase "claim against the United States"™ must
be broadly construed to encompass any claim against the
United States in tort, including third party claims for
contribution or indemnity. But In this case Petitioner
Is asking us to read that language as if it meant claims
net only against the United States but against
nonfedera | governmental parties as well, and we submit
the language simply does not admit that construction,
particularly in the context of a waiver of sovereign

29

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



12

13

14

15

16

17

18

19

20

21

22

23

24

25

immunity» which is what the Tort Claims Act itself
involved.

There was a minor change of wording in the
Tort Claims Act in 1948. As part of the revision of the
title and the ccdification of it into positive Ilaw» the
revisers changed the language so that the district
courts were given jurisdiction of civil actions on
claims against the United States.

We submit that this minor change in wording
accomplishec no effect in terms of the jurisdictional
scope of the Act. Ana we believe that is true for
several reasons.

First of all» we don't thinw the words
themselves accommodate any different reading. we
believe it is still true that the most natural reading
Is that the grant of jurisdiction is confined to the
entertainment of claims against the United States.

Second» this particular change was part of a
very thoroughgoing revision of Title *I8 of the U.S.
Code» and the revisers in the course of tneir revision
took great pains to note any changes in wording that
were intended to accomplish significant changes In
substantive outcome. For example» in the removal
provisions cf 1441(c), the revisers said that the change
in language from separable controversy to separate ana
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independent controversy was intended to achieve a
significant result.
Nc such comment was made here —

QUESTION: But» Mr. Shapiro* it is true» isn't

it —

MR. SHAPIRO: —-- by the revisers.

QIESTION: — that you must look at
legislative history to maKe this point. Because if one

just looks at the language of the statute in its
preexisting form» it would not have covered a suit in
which these two private parties are also defendants.

But in plain language now it does cover It. Because
even if they were joined» it would remain an action on a
claim against the United States and they would be then
parties to that action.

MR. SHAPIRO; Your Honor» 1 don't think the
language of the 1948 revision is as clear as the
original Ilanguage of the 1948 -- '48 statute. However»
I think the Ilanguage of the 1948 revision by itself does
support the result that we are advocating because it
does not say civil actions involving claims against the
Unitec States --

QUESTION: No. But it —

MR, SHAPIRO; -— which would oe --
QUESTION; — is a civil action on a claim
31
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against the Unitea States no matter how many parties
there are tc the action.

MR. ShAPIRO; But | think —

QUESTION; 1 think the plain Ilanguage is dead
against you. But | understand your history argument.
New» the question | just — for some of us it makes a

difference whether you have to go beyond the plain
language or not.

MR. ShAPIROs Your honor* | think - | think
we could rest our case on the language of the */8
statute. But | think our case is greatly strengthened
by two things. One is it's earlier version in 196 and
the other is the Ilegislative history of the Tort Claims
Act.

QUESTION; Nell, if you just compare it with
the earlier version» one coula say well» the change was
intended to make some difference™ and ergo» it's a
different rule now than it was Before. That always cuts
both ways.

MR. ShAPIRO; We think there are really two
reasons in addition to the problematic character of the
language itself why the '48 change was not intended to
make any — not intended to make any revision. One is™*
as | say* the revisers took pains to speil cut where a

change was intended» and this would have been a rather
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drarratlc change to be making. Secondly» the ise of the

words "'civi | action™ here was» we think» consistent with
the general effort by the revisers to identify actions
as civil» | _.e.» in accordance with the provisions of
Rule 2 of the Federal Rules of Civil Procedure which
said there shall be one form of action known as the
civil act ion.

Throughout the revision of the judicial code»
the revisers incorporated references to civil action to
distinguish them from the criminal actions that were
also within the jurisdiction of the district courts.

We acknowledge that the language of the M8
revision is somewhat broader» although we think it too
sustains our result. We think it is consistent with the
'46 version both because no change in substance was
intended by the revisers and because the Ilegislative
history of the Tort Claims Act in 194fc is very clear.

Tc understand tnat legislative history it is
necessary tc understand the case of United States
against Sherwood which was decicea in 1941» only a tew
years before the Tort Claims Act was passed.

United States against Sherwood was an action
under the Tucker Act in the district court against the
United States. It was brought by a judgment creditor
tor the purpose of enforcing a contract right of his
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judgment debtor against the United States. As required
by New York Ilaw» the judgment creditor sought to join
the judgment debtor as a codefendant against the United
States. And it appeared that that joinder was required
ir order for the action to go forward.

This Court held that the jurisdiction
conferred or the district courts by the Tucker Act was
not broad enough to encompass the joinder of that
private defendant. The Court said that Congress' waiver
of sovereign immunity with respect to the Tucker Act was
no broader in the District Court than it was in the
court of claims and that old not admit of an action
against a private codefenaant.

Now» we do not contend that standing by itself
Sherwood governs this case. This case is different in
several respects. It's different because we're dealing
with the Tort Claims Act rather than the Tucker Act.
It"s different because the jurisdiction of the federal
courts is not the mirror image tied into the
jurisdiction of the Court of Claims.

What makes United States against Sherwood so
relevant here Is that in crafting the Tort Claims Act
Congress was very much aware of the decision and» we
think it is clear» intended the very same Ilimitation to
exist with respect to the Tort Claims Act.
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Ir 1942 in the first major version of what
became the Tort Claims Act the House Report on their
version of the Tucker Act cited the Sherwooc case and
went on to say that the Intention of the Tort Claims Act
was identical. The bill does not permit any person to
be joined as a cefendant with the United States.

After that» tne House Report goes on to
discuss the point raised by Petitioner in her reply
brief to say that the liability of the United States as
a joint tortfeasor would be determined by state Ilaw.
But then it goes it goes on to say» however» as noted
before» no person may be joined with the United States
as a defendant.

The language in tne 194<> House Report was
repeated in the 1945 House Report of the very bili that
did become the Tort Claims Act in 194fc. And so we
contend there can be very little ooubt that Congress
intended a Ilimited waiver of sovereign immunity» did not
intend to authorize suits both against the United States
and private codefendants on the --

QUESTIONS Do you think It makes any
difference» Mr. Shapiro» that — that these local
parties» these non-government parties» were already in
the case? They had been sued in state court and they
filed Indemnity actions against the Unitea States in the
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same court. So there they were.

MR. SHAPIRO; Your Honor» they were in state
court. After the state court action was filed each of
those defenoants did file a separate indemnity action in
the federal court.

QUESTION; So» they were in the federal court?

MR. SHAPIRCi They were in the federal court
but only very problematically because the United States
in both actions filed motions to dismiss on the grounds
that there was no case or controversy. The United
States has taKen the position in those indemnity actions
that —-

QUESTION! Nell, —

MR. SHAPIRO! — that an indemnity action will
not lie until and unless —

QUESTION! Well, that may be, but were they
dismissed on that ground?

MR. SHAPIRO! The district judge has stayed
the motion to dismiss until the resolution of —

QUESTION; Then the answer is they're still
there.

MR. SHAPIRO; They're there only because the
motion has not been ruled on, pending the outcome of
this case .

QUESTION; I suppose this -- was the state
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court action ever dismissed?

MR. ShAPIRO; | bel ieve the state --

QUESTION; Ur was there just a stipulation to
do it?

MR. ShAPIRO; I'm not certain» your Honor. |
believe that the state court action was dismissed» but
basically --

QUESTION. If it was» why —-- if it was» the
i ndemn |ty acti ons —

MR. ShAPIRO; The indemnity actions would —

QUESTION; — would fall with that.

MR. ShAPIRO; — fall unless this court were
to reverse and uphold penaent-party jurisciction.

QUESTION; What» again» is the government's
position on the indemnity actions filed by the state
court defencants» Mr. Shapiro?

MR. ShAPIRO; The government's action on the
opposition in those indemnity actions Is that an — an
Irdepenoent action for indemnity or contribution may not
be brought ontl | there is an unoerlying judgment of
liability. And the government's position» which has
been supported with consiaerable authority» is one on
which a motion to dismiss is now pending in the federal
court

QUESTION; But» now» what if the state court
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action haa gone to juogment against these defendants?
Then do you agree they would have a right to sue tor
indemnity in the federal court?

MR. SHAPIROi Assuming they've got underlying
legal basis for a claim of indemnity or contribution»
yes» sir» under the Tort Claims Act.

QUESTIONS That's Yellow Cab.

MR. ShAPIRO: Yes» it is. The legislative
history» as | was suggesting» in 1945, in our view»
leaves no dcubt that it was not the purpose of the tort
claims jurisdictional provision to allow joinder of a
codefendant in a suit against the United States.

QIESTION; Mr. Shapiro, refresh my
recollection, it you would. The Federal Rules of Civil
Procedure were adopted in 194b, was it?

MR. ShAPIRO. '38, sir.

QIESTION: Ch, °'38. Okay.

QUESTION: '34.

QUESTION: '34. I see.

MR. ShAPIRO: Well, they were effective in '38.

QUESTION: The judicial code was — that's
r ight. Thank you.

MR. ShAPIRO: I would like to aodress briefly
the arguments that have been made and have been dealt
with here, oral argument by Petitioner, for the position
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that allowing pendent-party jurisdiction in this case
would achieve considerable economies and efficiency» ana
that perhaDs primarily» if not exclusively» for that
reason» this Court should recognize pendent-party

jur isolct ion.

As | said at the outset» we contend very
strongly that those arguments cannot supply a basis of
jurisdiction if authority for the exercise of that
juriscictior cannot be found in a governing statute.

But we contend also very strongly that the Petitioner's
position on questions of efficiency and economy is
grossly overstated» that in fact there are so many
differences between a tort claims action against the
Unilteo States and a state law action against a
nonfederal defendant that these efficiencies are very
likely not to be achieved.

I would like just to refer briefly to a few of
the major differences. With respect to a tort claims
action against the United States» there must first be an
acministrative claim filea.

Secondly» there is a separate statute of
limitations for that. It must be done within two
years. Action against the United States must be brought
within six months of the denial of the claim. Liability
of the United States can be based only on negligence or
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wrongful conduct. It cannot be based on contract unless
an action can be brought under the Tucker Act. It
cannot be based on a theory of strict liability. It
cannot be based on a variety of tort claims that | —

QUESTIONS Mr. Shapiro® what has all that got
to do with this case? None of those problems exist in
this case or —

MR. SHAPIROS Two —

QUESTIONS — in most of these cases.

MR. SHAPIRO* Two of the problems that 1 think
exist as potential problems In any case do exist here.
A number of problems that do not exist here might well
exist In situations where the plaintiff Is alleging not
only tort liability on behalf of the private defendants
but some kind of strict liability in a product liability
case or some kind of contractual liability on a breach
of word theory. So that there would be a number of
Issues to be tried in the federal court that would
clearly net be subject to trial in an action on the Tort
Claims Ac t.

QUESTION; But* of course* none of it would if
you can't —-

MR. SHAPIROS In this -

QUESTIONS — sue those parties. But* 1 mean*
it seems to me that all follows from whether they can be
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made parties or not. I don't see how it complicates or
¢ hanges the issue.

MR. SHAPIRO -+ Well» what we're suggesting»
your Honor» is that if pendent-party jurisdiction were
upheld in a case like this» first of all» there would be
two iIimmediate problems in this very case» one of which
is that the PIlaintiff has alleged a claim for punitive
damages against the nonfedera! defendants. And that
wduld presumably have to be tried at a federal court.
Additional issues to be tried that could not be tried
against the United States and which» indeed» if they
were tried in the same trial» might be thought in some
ways perhaps to prejudice the interests of the United
States.

OLESTION; I don't see how it could prejudice
the interests of the United States if the Plaintiff is
saying these people are so outrageously negligent that
they should be held liable for punitive damages. I just
don't understand the argument.

MR. SHAPIRO; I think the argument» your Honor

QUESTION; And that can also happen if the
United States should bring them In» which | suppose it
could have done in this case» or if they get in on their

own motion.
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MR. ShAPIRO; The United States --

QUESTION; but the strange thing about it is
that there are two — the private defendants can get in
and the federal defendant can bring them in» but the
Plaintiff is the only person who can’'t bring them in.

MR. ShAPIRO; Yes. But | think there are
reasons* not only of the technicality of the
jorisdictioral statutes» but —

QUESTION; And it still -

MR. ShAPIRO; — in the policies —

QUESTION; And it still remains just an action
on the claim — or» an action on the claim against the
United States even though they are brought in In that
fashion.

MR. ShAPIRO; I think the decision of the
United States to allege a third party claim in many
situations is likely to be governed by the concern of
the United States that in doing so they may be bringing
into the case a lot of issues that they would rather not
have there. And* of course* the United States always
retains an option to bring in a debated action for
indemnity or contribution at a later stage if It feels
that asserting a third party claim would needlessly
complicate the issues.

The jurisdictional statues®* we contend* each
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one dees have a significant policy justification. The

ability of the United States —

QUESTIONS hel l» but the 1345 wasn't enactea
for this purpose. I suppose this is a Kind of a
by-product cf that — that statute.

MR. ShAPIRO -+ The underlying justification tor
1345 is that the United States should be able to resort
to federal courts for the vindication of its own
interests» rather than to subject itself to possible
bias or unfair treatment in the state courts.

QUESTIONS And within the meaning of that
statute» we treat the third party claim there as an
action commenced by the United States even though the
action hao really been commenced by the private parties
sometimes earlier — sometime earlier.

MR. ShAPIROi Yes. Although I'm not certain
there's any Supreme Court decision squarely at point.
think the Ilower courts have virtually unanimously -- not
quite unanimously but almost unanimously said that 1345
allows not cnly an inaependent action by the United
States for indemnity but the assertion of a third party
claim in a tort claims case. And we certainly agree
with that Interpretation of 1345.

But there is no comparable jurisdictional
provision here. Certainly not 1346(b) which authorizes
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trie bringing of a state law action against a non-ai verse
defendant simply because there is pending in the federal
courts a tort claims action against the Unitea States.
And we believe to read 1346(b) to authorize that would
lead to the ejection» potentially» of a whole variety of
issues into a federal court that would not otherwise be
there.

In this very case one of those issues is
punitive damages. Also In this very case the Plaintiffs
have — the Plaintiff has demanded a jury trial. So
that what would otherwise not be a jury trial with all
the procedural and other advantages that that has for
litigating on behalf of the United States would either
be convertec into a kind of dual trial» a jury trial at
a non-jury trial» or perhaps because of that very
problem the judge might find it necessary» even it the
cases were one case» to separate the two out for trial
and to have a non-jury trial of the tort claims action
and a jury trial of the Independent state law action.

QUESTION; If the United States had sued this
gas company in this very action for indemnity or some
such a claim» | take it that wouldn't make any
difference. In your case the Plaintiff still couldn't
sue the gas company in the federal court.

MR. SHAPIRO; The only situation where | think
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the Plaintiff might be able, as a result of existing
juris<dictioral statutes, to make a claim directly
against these defendants would be if the United States
were to implead them as third party defendants in this
action. In that case, we tooK the position in Ayala
that the plaintiff could make a claim directly against
the third party defendants. After Kroger that's not so
clear.

QUESTION; Kell, | thought the rule provided
that a defendant could implead a third party defendant
only cn the basis of a claimed liability over to the
defendant and net because the third party defendant
might be liable to the plaintiff.

MR. SHAPIRO; Nell, that's true, your Honor.
But Rule 14 does specifically say that if you have
properly impleaded a third party defendant on the basis
of a right to contribution or indemnity, that at that
point the plaintiff may assert any claim she has against
the third party defenoant.

QUESTION,; Even though there is no independent
federal jurisdiction —

MR. SHAPIRO ; WVell--

QUESTION; — for that action.

MR. SHAPIRO; — of course, that — in Kroger
that was held to be a barrier to the assertion of the
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claim. Whether it would also be a barrier in this case
Is not an issue that's presented here. We're not sure
of the answer tc that. It may or may not be the case.

But that would only happen if there were a
specific decision by the United States that in view of
its Interests» in view of the institutional interests of
both the United States and the federal courts» it made
sense to implead those parties as third party defendants.

Once that were done» | think there would be a
very strong argument for allowing the plaintiff to
allege a claim directly It she has one against the third
party defendants. Rule 14 does authorize that.

But» at least in the situation where those
parties are not already In the case» our concern is that
recognizing pendent-party jurisdiction might throw on
the discretion of the district courts a very heavy
burden» a discretion that would be essentially
unrev i ewable. To make decisions about when and whether
consolidation of trial makes sense.

Our suspicion Is that many of these cases
would end up in state courts anyway. In the case of
Moor against the County of Alameda» a 1983 case» that's
exactly what happened and this court old not reach the
pendent-party question because the district court had
decided» in its discretion» to send the state case back

46

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



10

12

13

14

15

16

20

21

22

23

24

25

to the state courts.

Even in those cases that were kept in federal
court» we contend that the trial judge would in many
cases find it Inconvenient and inefficient to
consolidate for trial and would end up separating the
cases out for trial anyway because of the number of
separate issues Involved and because of the existence of
a jury in one situation and not in another.

QUESTIONS  Well» if the Plaintiff —- if the
Plaintiff here had been a resident of some ether state»
she could have sued these —

MR. SHAPIRO. Yes.

QIESTIONi — and then you'o have the same
problem before the district judge» | suppose.

MR. SHAPIRO; We would as a result of two —

QUESTION; About jury trials ana all of that.

MR. ShAPIRO; Well» we would have the same
result» but as a result of two quite independent
jurisdictional provisions. Not as the result of a
specific Congressional policy determination. The trial
of these cases as a matter of one single Ilawsuit makes
sense. And» inceed» it might well be that even though
there were two separate lawsuits pending in the same
court» there would be no effort made to consolidate
them. Or tfey might be consolidated. But» that aoes
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not reflect any special Congressional judgment that
conso | Ida tec trial makes sense. It"s simply the
fortuitous —

QUESTION; Right.

MR. SHAPIRO; -- incidents of two separate
jur iso Ict iors.

QLESTION; And in this case the joinder or the
suit -- It would be in the same case.

MR. SHAPIRO; Yes» it would. Yes» your
Honor. So» for all those reasons» we respectfully
request that the judgment below be affirmed.

CHIEF JUSTICE REHNQUISTJ Thank you» Mr.
Shapiro.

Mr. Cook» do you have rebuttal? You have four
minutes remaining.

REBUTTAL ARGUMENT OF JOSEPh T. COOK

ON BEHALF OF PLAINTIFF

MR. COOK; It's undoubted that the weakest
portion of my case is the Ilegislative history portion of
the case. And my position on that* our position on
that» is that the plain Ilanguage of the Act» and
particularly after the — the amendment in 1948 — the
plain language provides for anchor — for the anchor
jur lso f ct ioral statute to Include additional parties
where appropriate. It does not negate pendent-party
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jur isof ct ion.

Secondly» again®* looking to the scheme of the
Act» the private person state law scheme of the Act*
that too Iinoicates Congress' intent to make the United
States liable as a joint tortfeasor with all other
potential parties. And we would submit that those two
factors make the Ilegislative history from back in '42 or
'45 or '4b to be on a relative basis of no interest.

I would also point out that the -- there is an
irconsistency within the Ilegislative history itself. it
says that the United States is to be liable as a joint
tortfeasor In accordance with state law. Then it says
there can't be a defendant with the United States. And
that's incorsistent. They can't be a joint tortfeasor
in accordance with state law if there's not another
joint tortfeasor in the Ilawsuit with them. It"s an
Inconsistent statement within the legislative history
itself.

QUESTION. That's part of trying out the claim
against the United States® is trying out a claim against
a — an alleged joint tortfeasor.

MR. CCOKJ If there are joint tortfeasors®
they all should be in the same — the same lawsuit*
Justice White.

Mention of the Federal Rules of Civil
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Procedure» both G ibos and Aldinger refer to the federal
rules recognizing that they don't grant jurisdiction»
but the scheme of the federal rules is let's get it all
together» let's get It all tried» let's get it all taKen
care of. The federal rules promote that. They suggest
that. They suoport what we are seeking here toaay.

The comment was made that this action can't be
tried with the actionsagainst the other defendants
because It woulon't bea state law or state -- a state
law action. The action against the Unlteo States in the
1346(b) is a state lawaction. It depends on the state
law of the place wherethe act or omission occurred.

Sc» it is a state law action» it just includes the
United States as a defendant.

The efficiencies ano the absence of any real
efficiencies» | don't know how to respond to that other
than experientially. But my experience In a number of
cases where the United States and private defendants
were joined for various reasons — either out of the
Ninth Circuit where penoent-party jurisdiction was
acceptable» or in the Ninth Circuit were other
jurisdictional provisions applied such as diversity —
those procedural problems were all dealt with» they were
all handled. I've never seen a case involving a single
action with multiple defendants tried twice in a federal
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court. We've always worked out ways to solve the jury
problem.
We submit the Ninth Circuit shoulo be reversed
and the other circuit should be followed. Thank you.
CHEF JUSTICE REHNQUIST; Thank you» Mr. Cook.
The case is submitted.
(Whereupon» at 2854 o'clock p.m.» the case in

the above-entitled matter was submitted.)
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