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PROEEEDINES
(10101 a.m:e)

CHIEF JUSTICE REHNQUISTIi We'll hear argument
first this morning in No. 87-1865, Feceral Savings ana
Loan Insurance Corporation v. Ticktin.

Mr. Taranto?

CRAL ARGUMENT OF RICHARD G. TARANTC

ON BEHALF OF PETITIONER

MR. TARANTO: Mr. Chief Justice, ana may it
p lease the Cour t.

This case presents the question whether the
FSLIC, or FSLIC, as the receiver of an insolvent
state-chartered savings and loan has access to Federal
court to bring a damages action against directors and
officers of the institution for their violations of
duties imposed by Federal as well as state Ilaw.

Two Jurisdictional statutes are involved:
Section 1345 of Title 28 which provides generally for
Federal agency jurisdiction In Federal court, and
Section 1730(k)(1) of Title 22 — of Title 12 which more
specifically addresses jurisdiction in cases involving
FSLIC.

The court of appeals held that there was no
Federal Jurisdiction over this case under either of

those statutes.
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QUESTION: Mr. Taranto» do | understand that a
new statute has been Introduced that would abolish FSLIC?
MR. TARANTO: Yes» a new bl Il has been

introduced. It was introduced Ilast Wednesday» the
acministration's comprehensive FSLIC bail-out bill. We
sent a letter up to the Court on Friday that attempted
to outline some of the provisions that would be — would
be relevant. As of now» of course» the bill is merely
proposed and —

QUESTION: Were it to be enacted» though» that
would end this case» would it not?

MR. TARANTO: It — It may well end this case.
The — the new bill would create a new transition entity
that would taKe the place of FSLIC for all current
receiverships and receiverships for the next three
years. That new entity has a special jurisdictional
provision which contains no exception to Federal
jurisdiction. We would believe that that would» in
fact» solve the Jurisdictional problem here» although
there may be some argument about that.

This case arose as a result of two dividends
declared by Respondents as directors of the Manning
Savings and Loan Association» a state-chartered thrift
that was insured by FSLIC. In 1980 Manning's directors
declared a dividend of mure than $A00»0GO. The dividend

4
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was doubly illegal anc it was excessive by more than
S300»Q00 because Manning had insufficient net worth and
reserves uncer the FSi.lIC's regulations and» therefore»
also under state Ilaw.

In late 1981 after FSLIC charged Manning
--Manning's directors with having violated the Federal
requirements» a cease and desist order was entered by a
Federal court prohibiting Manning's directors from
paying any dividends except in accordance with state Ilaw.

In April 1982» FSLIC issued new charges
advising Manning's directors that Manning now had
operating losses of roughly $300»000 per month and had a
negative net worth of more than 2 million — of more
than S5Q0»0C0 which was more than $%$2 million short of
the amount required to maintain Its FSLIC Insurance.

Despite those charges» Respondents as
directors of Manning declared a dividend worth more than
$300»G00 the following month. That dividend» like the
1980 dividend» was illegal under both Federal and state
law and was» therefore» also a violation of the Federal

cease and desist order*

In Februaiy 1983» the Federal Home Loan Bank

Board found that Manning was insolvent and had incurred

substantial dissipation of assets as a result of illegal
and unsafe practices. The Board therefore placed
5
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Manning In receivership and appointed F5LIC to be the
receiver. In that capacity» FSL1C brought this suit
against Respondents in May 1983.

The complaint» among other things» sought
damages under state law for Respondents' breach of their
state law fiduciary duties. In support of the claim*
FSLIC alleged that Respondents violated Federal
obligations In several ways: by declaring dividends
that were | llegal under the Federal net worth and
reserve requirements» by causing Manning to violate the
Federal conflict of interest regulations™ and by causing
Manning to violate the cease and desist order.

Respondents moved to dismiss for lack of
Federal jurisdiction. The district court found that
there was Jurisolction* but certified an interlocutory
appeal on the question. The court of appeals reversed
concluding that under Section 1730(k)(lI) there was no
Federal jurisdiction in this case.

Section 173Q(k)(1) has four parts. The TFfirst*
Clause (A}» declares that FSLIC Is an agency within the
meaning of the definitional section of Title 28.

The second part* Clause (B)* sweepingly
declares that all civil suits to which FSLIC is a party
are deemed to arise under the laws of the United States
and are within the district court's Jurisdiction.

6
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Clause (Ci grants broad removal authority* but
is not specifically at issue in this case.

Finally™ there is the proviso which declares
that any suit to which FSLIC is a party in its capacity
as receiver of a FSLIC-insureo state-chartered
Institution and "which involves only the rights or
obligations of investors™ creditors™ stockholders and
such institution under state law shall not be deemed to
arise under the laws of the United States.™

The court of appeals concluded that the
proviso applied to this case and precluded Feceral
jur isdl ct ion.

First the court ruled that the proviso's
requirement that the case involve ™"only the rights or
obligations of investors* creditors™ stockholders and
the Institution™ is satisfied whenever® as In this case*
the only rights In the case are those of the failed
thrif t.

Second* the court ruled that a case Involves
"only rights or obligations under state law" whenever*
as is true here* the cause of action arises only under
state law* even If Federal law questions are involved in
determining If state law was violated. Since Manning
was a state-chartered thrift and the claims at issue
were brought by FSLIC In its capacity as receiver of

7
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Manning» the court of apptais held that the proviso
applied and precluded the broad Federal question
jurisdiction granted by Clause (B) of Section 1730(k)(l).

The court further concluded that cespite the
declaration In Clause (A)» that FSLIC is an agency for
Title 28 purposes» the proviso must also preclude the
Federal agency jurisdiction that would otherwise be
available under 28 U.S.C. 1345«

In the court's view» the Section 1730(k)<1)
proviso was designed to state an absolute Ilimit on
Federal Jurisdiction under any jurisdiction granting
statute

My argument today Is that the court of appeals
was Incorrect In all three of its conclusions and that
both Section 1730(k)(U's Clause (B) and Section 1345
furnish Jurisdiction over this case.

QUESTION: (Inaudible).

MR. TARANTO: Yes» that's correct. We have to
win on — on only — only one of the arguments. The
--there Is something of a difference in the relative
Importance for other cases of the — the various
positions. The — the — our first point about the
limitation of the proviso to disputes among proviso
parties is the cne that has divided the courts of
appeals» but the other issues are also important in

8
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other cases.

QUESTION: And your reliance on 1345 goes back
through Subsection A of (k)()-

MR. TARANTO: Yes. We — we think that 134b
would apply even without Clause (A) of — of Section
173C(k)(lI) because Clause (A) merely confirms what would
be evident in any casei namely* that FSLIC* when acting
as a receiver* is a Federal agency carrying out Federal
programs. And hence* for example* the very similar
Jurisdictional statute that applies to the FDIC* which
contains no analogue to Clause (A)* would reach — we
would reach the same result. There would also be
Section 1345 jurisdiction for the FDIC.

QUESTION: Does Section 1345 jurisdiction
vindicate the government’s position here more
extensively than your reliance on part B of the statute?

MR. TARANTO: I can’t tell you which covers a
larger number of cases. There is a very substantial
overlap because most of the cases that involve
non-proviso parties* directors* officers* debtors* are
also cases that are brought by FSLIC and* hence* there
would be jurisdiction under — under both of them. I'm
not sure whether one of the classes of cases is — s
actually Ilarger than the other.

It is a rare thing for FSLIC to sue one of the

9
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proviso parties» and that — that suggests that maybe

the — our first argument about the Ilimitation of the
proviso to the named parties is — is a somewhat broader
argument.

QUESTION: Mr. Taranto» which is the wrongest

of the three?

(Laughtere)
MR. TARANTO: Well» | — | hesitate to — to
say which — which error is of greater magnitude. The

--the one that probably Jumps more plainly off the face
of the statute Is the — is the Section 1345 argument
because that argument is one that — that we think Is
—Is just flatly inconsistent with the Ilanguage of the
proviso. Our other two arguments are arguments for the
better Interpretation of the —

QUESTION: But — but if that Is correct» why
Is not the proviso totally redundant?

MR. TARANTO: Weil» the proviso would still
cover ordinary cases involving claims by — by
creditors» shareholders» investors seeking to» in
effect» get a piece of the pie to divide up the
receivership estate. Ordinarily those would be claims
brought simply to enforce the state law rights of —

QUESTION: But — but there would be no
Federal Jurisdiction in those claims anyway* would there?

10
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MR. TARANTO: Well» .idsent the proviso» there
would under Clause IB) because Clause IB) says there is
always Federal jurisdiction whenever FSLIC is a party.

QUESTION: There's always a Federal question.

MR. TARANTO: Yes» and hence» there would be
— there would be Federal Jurisdiction. Clause (B)
eliminates the usual —

QUESTION: Whereas the agency rationale only
applies when FSLIC brings the case. Is that the
dif fe re nc e?

MR. TARANTO: Yes» that's right.

QUESTION: Yes.

MR. TARANTO: That's right.

QLESTION: Okay.

MR. TARANTO: And the court of — under the
court of appeals’ view» Clause (A) would — would
effectively be read out of the statute because if the
proviso eliminates jurisdiction under 1345» as well as
under Clause iB)* then Clause (A) adds nothing whatever
to the — to the statute.

The Jurisdictional provisions at issue here
reflect the important Federal programmatic Interests
that are at stake when FSLIC as receiver tries to
recover from directors and officers whose violations of
their legal obi igations have led to the faf lure of

11

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



13

14

15

16

17

18

19

20

21

22

23

24

25

thrifts ali across the nation» Congress provided for
FSLIC to act as receiver of state thrifts precisely
because of thie iIimportant Federal iIinterest at stake» and
the prerent cr Isis in the FSLIC—insured thrift, system
starkly confirms Congress’' judgment.

The ability to collect from directors and
officers of failed thrifts™* among others™ directly
affects the amount of money that the FSLIC fund can
recover for Its payouts In a particular receivership.
It also may affect the health of the FSLIC Insurance
fund as a whole and* hence* the ability of FSLIC to
handle other thrift failures and ultimately the U.S.
Treasury IFf* as has happened* the fund proves
iracequat e.

In addition to the financial effects
recovering from directors and officers in particular
serves the broader Federal interest In deterring future
misconduct and future thrift failures.

In all of those ways* there Is a strong
Federal Interest in — in FSLIC's ability to pursue
claims in each receivership» and that is why Section
1730(kI(Il1 Clause CB) broadly declares that there is
Federal! Jurisdiction whenever FSLIC is a party* and that
Is why Clause (4) confirms that FSLIC* like any other
agency that Is specifically authorized to sue» may bring

12
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It.*, suits In Feceral court

The proviso as an exception to those grants of
jurisdiction should be read against this background.
And all three grounds for reversing the court of appeals
reflect the Important Federal Interests at stake in
suits like the present one.

QUESTION: Well» does the proviso apply only
to Subsection B or does It apply to Subsection A too?

MR. TARANTO: Well» we think that — that it
— it does not apply to Clause (A) because Clause (A) in
confirming that FSLIC Is an agency» confirms that
Section 1345 of Title 28 grants Jurisclilction. That's a
jurisdiction that does not depend at all on whether
there's a Federal question.

And the proviso merely says in cases in which
it applies» those cases shall not be deemed to arise
under laws cf the United States. So» the proviso
eliminates Federal question Jur isolction» but leaves any
other basis of jurisdiction that would otherwise be
available unimpaired. Section 1345 is just such a basis
of jurisdiction.

Our first argument concerning the ncn-proviso
parties was that the court of appeals erred in
concluding that this case» to quote the proviso»
"involves only the rights or obligations of investors*

13
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creditors» stockholders and the failed thrift."" That Is
not so in this case. This case involves» In addition to
the rights of Manning» the failed thrift» also the
obligations of clrectors and officers» ana -- and
directors and officers are not anong those listed In the
proviso. The proviso we think by Its terms Is properly
construed not to apply unless the dispute is solely
among parties listed in the proviso with FSLIC
representing the failed thrift.

This construction Is the only one that
accounts for the decision by Congress to list particular
parties as it did» listing those with claims against the
receivership» as well as the — the failea thrift and
omitting such persons as directors» officers and debtors
who are commonly sued by a receiver. If the court of
appeals were correct that the proviso applies whenever
the only rights Involved are those of the failed thrift»
then the Ilisting of investors» creditors and
stockholders would be read out of the statute.

The listing also undermines Respondents* view
that the provision contemplates FSLIC's representing the
interests of the named parties™ /or FSLIC as a receiver
of a failed thrift always must represent the failed
thrift and the collective Interests of its investors»
creditors and stockholders. The listing is simply given

14
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no effect In Respondents' view.

Ir addition» Respondents' suggestion invokes a
wholly unrealistic picture of a unity of interests among
the listed parties. In fact» a very substantial number
of suits involving FSLIC as receiver pit the obligations
of the failed thrift against those of Investors or
creditors or stockholders.

Ard as we explained In our brief» It is
entirely plausible that among all the persons who might
be parties to a suit involving FSLIC as a receiver»
Congress omittec the likely defendants in suits brought
by the receiver and Instead listed only those who have
claims against the receivership estate» Insiders who are
more likely to initiate suit to recover from the estate
than to be sued.

The process of dividing up the estate among
claimants is traditionally centralized in the single
forum having jurisdiction over the estate property» and
where that forum was a state authority for state
thrifts» the proviso was needed to make possible the
continued centralizing of claims by insiders in that
forum-

By contrast» the process by which a receiver
brings suit against outsiders to collect debts to the
receivership estate Is not traditionally centralized»

15
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and thotre was* therefore* no corresponding need to carve
out an exception to the broad grant of Feaeral
jur iscict ion.

The second way we believe that the court of
appeals erred was In concluding that this case "Involves
only rights or obligations under state law.” That is
not so in this case. This case also involves the
obligations of Respondents under Federal Ilaw.

In particular* the complaint alleges a central
support for the claimed breach of duty that Respondents
violated their obligations under the Federa* regulation
requiring the maintenance of specifiea reserves and net
worth under a Federal conflict of interest regulation
and under the Federal cease and desist orcer.

The court of appeals was wrong because it read
the proviso to apply whenever the cause of action arises
under state Ilaw* as the right to damages does in this
case. But the proviso does not use that familiar term
In referring to the rights or obligations that are
Involved in covered cases. By contrasty Section
17301k)Il) elsewhere twice uses the ™"arises under”
language* once in the proviso itself. The proviso does
not apply where the case involves obligations under
Federal law™* as this one does.

That Congress granted Federal Jurisciction

16
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whenever questions under Federal law are involved in a
case is fully In Keeping with the policy reflected in
the sweeping declaration of Clause (B), that all cases
Involving FSLIC are deemed to arise under Federal Ilaw.
And it also is consistent with our first point* that the
proviso was designed in claims against the receivership
assets in mind. Such suits™ unlike salts brought by
FSLIC as receiver* often involve only state Ilaw
questions. Suits against directors and officers™ by
contrast* often Involve Federal duties that are Imposed
in order to maintain a sound thrift system.

The third way we believe the court of appeals
erred was In ruling that the proviso ousts Federal
courts of jurisdiction under Section 1345. The language
of the proviso will not support such a ruling. The
proviso simply declares that cases within its coverage
"shall not be deemed to arise under the laws of the
United States.” That language eliminates only arising
under Federal question jurisdiction. It leaves
jurisdictional bases for no Federal qjestion is
necessary wholly unaffected.

Section 1345 establishes one such basis. A
Federal agency may bring suit In Federal court
regardless of whether Its claim arises unoer Federal or
state law. The proviso* therefore* leaves Section 1345

17
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Jurisdiction unimpaired*

There Is no reason to depart from this plain
reading of the proviso. To the contrary» as | have
explained, reading the proviso to eliminate Federal
agency jurisdiction, as well as Section 173C(k)(I)'s
Clause IBJ Federal question jurisdiction, would render
Clause (A) redundant because Clause (A) and the Section
1345 jurisdiction — It confirms would then be — never
be available unless Clause (BJ jurisdiction were not
also —

QUESTION: So, your argument — your argument
Is that even though a case might be literally within the
meaning of the proviso, 1345 saves it™

MR* TARANTO: A case that comes literally
within the *ean ing of — within the coverage of the
proviso would still come within 1345 jurisdiction
because the proviso merely says there's no Federal
question jurisdiction. It doesn’'t say there's no
Federal agency jurisdiction, there's no diversity
Jurisdiction, there's no other jurisdiction that might
otherwise be available without regard to whether the
case arises —

QUESTION: So, you don't think the proviso
should even be — even — It wasn't a general Intent to
keep this kino of Ilitigation out of Federal ccurt.

IB
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MR. TARANTO: Well, |1 think that's right. The
history of the proviso accounts for what nay well have
been some Inadvertence to the full range of — of
implications. This proviso for F5LIC was enacted in
1966. It was essentially copied from the FDIC's
proviso, its jurisdictional statute, which hao been
enacted back in 1935.

QUESTION: Well, if Congress wanted to keep
—keep state law cases out of Federal courts, It's a
little odd to say that they nevertheless would let them
in uncer 1345.

MR. TARANTO: Well, we don't think that there
is any evidence that Congress broadly wanted to keep all
state law cases out of Federal court. In fact, Clause
<B) suggests exactly the opposite. It says that in
general all you need is for FSLIC to be a party, and we
deem it to arise under Federal law, and the case wi Il be
In Federal court even If absent FSLIC's party status,
the case would be entirely one under state law. We
think that the better interpretation here Is that the
proviso was aimed only at this process of dividing up
the estate —

QUESTION: Well, what about the — what about
the Federal law claims that -- that are stated here?

MR. TARANTO: Well, those — those c.alms have

19
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been dismissed and — and we have not appej leo from the
ruling that the particular Federal —

QtESTION: So» you would say that the — the
Federal law claims that were stated in this complaint
would — if they're covered by the proviso, they also
cannot be litigated under 1345.

MR. TARANTO! Well» the Federal — I'm — I'm
not quite sure | understand. Federal law claims —

QIESTION! Well» you say there were Federal
law claims stated In the complaint.

MR. TARANTO: Yes. And the district court
ruled that there was no private right of action or no
right of action to — to sue under this.

QUESTION: 1 Know» but my question is suppose

that those Federal law claims are covered by the proviso.

MR. TARANTO: Well* they — they wouldn't be
because the proviso specifically covers only cases
Involving rights or obligations under state Ilaw.

QUESTION: |l see.

MR. TARANTO: So* they would — they would De
outside the proviso In any —

QUESTION: But — but so you cuuld litigate
the — the Federal law claims under 1345 also.

MR. TARANTO: Yes, or under 1331 —

QIESTION: Yes.

20
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MR. TARANTO: — or under Clause (B).

QLESTION: Ckay.

MR. TARANTO: With — If there were actual
Federal questions Involved» there would be numerous
bases of jurisdiction.

QLESTION: Mr. Taranto» may | — maybe this is
a stupid question» but what is the constitutional basis
for agency jurisdiction?

MR. TARANTO: Well» It is at least the
provision of Article 111 that gives the Federal courts
jurisdiction over all controversies involving — to
which the United States is a party» which Is a separate
Jurisdictional basis from arising under Jurisdiction.

In fact» 1 think there is a very substantial
argument that any of — any case involving the rights or
obligations of a Federal agency can be made by Congress
Into a case arising under Federal law. That would be
consistent with the traditional approach that this Court
has taken in Federal common law cases.

QUESTION: Well» if you treat It as a case
arising under Federal law» you would run into the
language of the proviso | suppose.

MR. TARANTO: Well» except — except that the
— the arising under heading of Article 111 | think has
always been broader than the arising under jurisdiction

21
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of 1331» there being no well-pleaaed complaint rule and
such. Congress —

QUESTION: 1 see what you're saying.

MR. TARANTO: Congress here says that whenever
the — whenever FSLIC is a party to a case, we deem all
of those cases to arise under Federal law. We think
that's — that would be — even aosent the — the
Article 111 heading of controversies Involving the
United States, which is In any event the primary basis
— even absent that, that would be consistent with this
Court's cases In Kimball Foods and other — and other
cases —

QUESTION: In the proviso language it says
shall not be deemed to arise under the laws of the
United States would mean not under the laws of the
United States within the meaning of Article 111, but
rather within the meaning of the statute granting
Federal question jurisdiction. The proviso only — only
— only cuts back on statutory Federal question
jurisdiction in other words.

MR. TARANTO: 1 think that — 1 think that's
r ight .

QUESTION: One could read It the other way. 1

MR. TARANTO: Right. In — In any event, It

22
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wouldn't — It wouldn't extend Into those Jurisdictional

bases that don't depend on Feaeral question jur sdiction

either —

QUESTION: But then -- then one has to assume

that at Federal agency is "The United States”™ within the

meaning of Article 111.

MR.

TARANTO: Yes, that's right.

QIESTIONI Has that -- have we had any cases

deciding what

the constitutional foundation of Federal

agency jurisdiction is? I'm not — I'm not aware of
any» but 1 just —
MR. TARANTO: I'm -- I'm not aware of any off

the top of my

head either.

QLEST10N* Thank you.

MR.

TARANTO: If the Court has no further

questions» | would like to save the balance of my time.

QUESTION: Very well» Mr. Taranto.

Mr.

MR.

Koch» we will hear from you new.
ORAL ARGUMENT OF JAMES B. KOCH
CN BEHALF OF THE RESPONDENTS

KOCH: Mr. Chief Justice» and may It

please the Court.

It is a matter of congressional intent that

state courts in the first Instance should decide an

Issue of state

law and Federal courts In the first
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instance should decide an issue of Federal Ilaw.
However» it's Petitioner's position In this case that
due to the significance of their role as a Federal
regulator» the volume of Ilitigation and the spate of
failures» for their own convenience» they seek a
uniformity of decisions through the Federal courts.

The problem with following that policy lies in
the fact that In this specific instance and in numerous
others» the Federal court is bound by the state's
highest court when it has considered that same issue.
And in a case such as this where the state court has not
ruled» the Federal court could rule. That could be
appealed to the Federal appellate court on up to this
Court and then at that or any other time» the state
court could rule contrary to the decision of the Federal
courts. Anc you would» in fact» develop a dual body of
law ¢

1 believe that this case and the construction
of 1730(k)(l) can't properly be decided without some
notion of the specifics Involved and the general policy
as determined by the Senate report on the Financial
Institution Supervisory Act which states — and 1 quote
— that "the general policy for the supervision and
regulation of state savings and loans are primarily the
states® affairs.™
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The specific cases we are talking about here
are collection casei. When the FSLIC comes into state
court as a receiver for a state savings and lean* the
type of cases that flooa the state courts are student
loan defaults* car defaults™ eviction notices™ letters
of credit. It's that huge volume of cases that the
Congress | believe determined to keep out of Federal
courts. And that's why they set up for the FDIC and the
FSLIC a unified Integrated scheme of jurisdiction. In
that scheme the FDIC or the FSLIC* under either 12
U.S.C. 1819 Fourth or 12 U.S.C. 1730(k)(I)» In its
corporate capacity as the Federal insurer would go into
Federal court* but as the receiver would take those
cases which properly belong in state court to state
courts.

And quoting from the courts that have
previously determinec this* for example* FDIC wv.
Elefant* in referring to the Ilegislative history* the
courts noted that it was designed to prevent the fact of
receivership from transferring wholesale to Federal
court the money collection suits and related litigation
In which a failed thrift will become embroiled.

QUESTION: Well* Mr. Koch* how ao you explain
the existence of Subsection A then where they say FSLIC
shall be deemed to be an agency of the United States?
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And then 1345 says when the United States is plaintiff*
the court has jurisdiction.

MR. KCCHJ That — 1 would explain it as
fol lows. In 1966 there was pending in the Ninth Circuit
the case of Acron v. FSLIC. Prior to 1966* the only way
FSL1C could come into Federal court was If it was a
Federal agency* and 13 — and the district court !n that
case determined that FSLIC was a Federal agency* deemed
It — there was a dispute as to the question of law

—certified It to the Ninth Circuit.

And contrary to Petitioner's brief — and |
bel ieve 1 have it In the footnote at ay last page of my
brief — the fact Is in — in March the Congress added

to clarify that It* in fact* was a Federal agency. |
believe that's the reason for it* and | don't believe
the reason was to wipe out or read out of existence the
proviso* merely to clarify that the FSLIC was an agency.

QUESTION: Section A was added after the rest
of 1730(klI(lI) was in place?

MR. KOCH: Section A was added in 1966 to
clarify that — that FSLIC was an agency* and that was
the — under the Financial Institution Supervisory Act
which amended both 1819 and drafted 1730(K)(1).

QUESTION: Well, but once you provide that the
FSLIC Is an agency* why doesn't 1345 kick In?
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MB. KOCH: Thirteen forty-five begins with the
phrase "except as otherwise provided.” And | believe
that the previse in this case Is just that. To read
1345 as precluding all cases which would come under the
proviso would send into Federal court this floodgate of
{ itigation that | 've just described and* in effect* read
out of the proviso. The proviso would have no effect
whatsoever.

QUES TIONS Well* that's not so. It — it
would have an effect in suits against FSL1C where FSLIC
— | mean* 1345 only — only applies where FSLIC is the

is the plaintiff.

MR. KCCHi That's correct.

QUESTION: So* why do you say It would have no
effect whatsoever?

MR. KOCH.* hell* on those suits brought
against —- where the FSLIC cane In as a receiver and
went after debtors* presumably if — if 1345
Jurisdiction overrode that proviso —

QUESTION* It wouldn't have effect in those
suits™ but it would have effect In other suits* wouldn't
11~

MR. KOCH: Yes* that's — | agree.

QUESTION: it would also — It wouldn't
require the receiver to go Into Federal court. He would
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just have a choice.

MR. KOCH: That's true. He would have the
choice. But if they’re seeking a uniformity of law in
Federal courts and if that's the policy reason — |
think the difference | have with the Petitioner is that
they see that statute as being tc determine the rights
of the claimants agairst the assets of the receivership*
whereas both the Senate report and policy would Indicate
that the FSLIC is there on its own behalf on the rights
of the institution» the parties named. The investors»
the creditors and the stockholders are generally those
parties who would have an Interest in common with the
FSLIC in its pursuit of suits going after debtors In the
type of cases I've referred to.

QUESTION: Mr. Koch* you said the purpose of
acding A was to clarify that FSLIC was a Federal agency.
I mean* that's — that's very nice* but what was the
purpose of clarifying It? Wasn't the — the main
consequence of being a Federal agency Is coming under
1345 and | assume the removal statute as well. it
doesn't make any sense to me or It is no explanation to
me anyway to simply say* well* the only purpose of A was
to clarify that it was a Federal agency.

MR. KCCH: But it —

QUESTION: Why was it clarified? It was
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clarified principally because of 1345 | would think.
MR. KOCH: I believe It was clarified — ana
the Congressional Code bears this out — that — to make
c'ear that the corporation is an agency of the United
States because at that time In the Acron case there was
a dispute Ir. the Ninth Circuit whether or not It was an
agency so they could have access to the Federal courts.

QUESTION: Welly yes* but | mean disputes

don't arise In the abstract* two people saying | am
agency. No* you're not. I am. You're not. I mean* who
cares? MR. KOCH: Well —

QUESTION: Unless something hinges upon It.
And the main thing that hinges upon it is 1345* Isn't It?

MR. KCCH: 1 agree.

QUESTION: And that's what hinged on it in the
Ninth Circuit case* isn't It? Wasn't that a
jurisdictional dispute?

MR. KOCH: It was.

QUESTION: And so* Congress resolved that by
saying there shall be Jurisdiction in such a case.

MR. KOCH: It did. And — and 1 would still
submit that the "except as otherwise provided™ Ilanguage
— when you — again* when you take a step back and lock
at the Federal policy of keeping all the volume of
receiver and collection cases out of Federal court* that
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to read 1345 as saying that all those cases when FSLIC
comes In on behalf of a faileo thrift* a savings and
loan* would In effect read out — read the proviso out
of existence.

The original proviso in this case* 12 U.S.C.
1819* upon 1730(k)(1) Is based contained only the grant
of original jurisdiction and the Ilimiting proviso. And
substantially similar language in 1730(k)(l) 1 would
submit is also a grant of original jurisdiction and the
limiting proviso.

QLESTION: Mell* you wouldn't — you don't
—you don't say that the proviso keeps out of Federal
court suits by — by the agency asserting a Federal Ilaw
claim.

MR. KOCH: If there was a — a Federal Ilaw
claim that predominated or was the cause of action in
the suit* no* 1 would submit that that would be exactly
what the proviso and this statute had In mind. In this
case it's whether there Is a breach of fiduciary duty
under state Ilaw.

QLESTION! You — you say — there is Just no
bona fide Federal claim In this case you say?

MR. KCCH! I think that anytime that FSLIC
comes —

QIES T10 h: But that isn't the way | understood
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the Uni ted States

MR. KCCH: Well» | would — | would disagree.

I think the Seventh Circuit was correct In pointing out

that anytime FSLIC or FDIC or a Federal agency is

Involved in the regulation of a state savings and loans

or a thrift» there is always going to be a Feceral
issue. For example* he cit'is in his brief the — the
criminal allegations. In fact* those were separated
from this case. One of the Respondents In this case*
Harold TIicktin* was in fact prosecuted in Federal

court. That would have no place in the state.

QUESTION: Assuming that there's a bona fide

Federal Issue stated in a — in a suit like this and a

bcna fide state law claim made* you would say you would

have to go to different courts.

MR. K CCH: No» 1 would I would — what is

the cause of action In this suit? If* in fact* that
there were both* | would say that they would have the

right to go Into Federal court. But in this specific

QUESTION: And tike the state cause of action

there too?

MR. KOCH: No» A think not.

QUES TION: So* you would think — have to
pursue the clalms in separate courts.

MR. KOCH: Well* | think that specifically
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this case the cause of action Is a breach of fiduciary
duty under state Ilaw. FSLIC is saying that the
Respondents issued dividends in violation of the state
Savings and Loan Act» which made no reference whatsoever
to FSLIC requirements. And that's what the Seventh
Circuit actually described as the cause of action in
this court.

The resolution of that issue is the resolution

of the case regardless of other Federal causes of action

that — that may arise. None are — none predominate in
this case. All support the -- the theory that it's a
state savings and loan construction statute. That's a

cause of action that must ultimately be construed.

With respect to the subject of proviso
parties» | would submit the Seventh Circuit was — made
the proper cecision here. In the case of FDIC v.
Elefant» the FDIC informed the Seventh Circuit In that
case that the presence of a non-proviso party would
still deprive the Federal courts of Jurisdiction. That
was their position In the Seventh Circuit as recently as
1S86 *

Directors are those type of adverse parties
that the FSLIC would naturally come Into court to
proceed against. And | would submit that when the FSLIC
comes Into court to enforce the rights of the
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institution and the resolution of those rights is the

only question In the suit» then the suit involves only
the rights cr obligations of the institution regardless
ot who the cefendants are.

And Interpreted In that fashion and
interpreted with a policy basis to Keep these many» many
collection cases out of Federal court» the focus being
brought by the receiver» both the FSLIC and the FDIC»
serves that useful purpose. Again» It Keeps those case
out of Federal court.

I would submit that the Financial Institution
Supervisory Act which set out this jurisdictional scheme
for both the FDIC and the FSLIC and a contrary ruling In
today's case in the FSLIC would set up a separate
scheme. The FDIC could go Into state court» state causes
of action on an identical case if it was the same cause
of action for — for a banK as opposed to a savings and
loan. I would submit that that's not the provision —
or not the intent of Congress.

Finally» with respect to the agency argument»
I would only point out that It was added» according to
Congress» to clarify a reading or a construction of —
of Section A that would read out of existence. The
proviso would not Ffulfill policy and» In fact, would say
that all those cases that came into — or the FSLIC went
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into Federal court to resolve could then autonatlcally
go into -- to Federal court. To give Federal courts
indirectly what they coulon't have through the proviso
believe would be a — a fractured route to go.

I have nothing further.

QUESTION: Thank you» Mr. Koch.

Mr. Taranto* do you have rebuttal?

MR. TARANTO: Nothing further.

CFIEF JUSTICE REHNQUIST: Very well. The case

Is subm it ted.
(thereupon* at 10:37 o‘clock a.m.* the case

the above-entit led matter was submitted.)
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