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PROCEEDINGS
1108 a-m-

CHIEF JUSTICE REHNQUISTIi We'lf hear argument
next in No. 87-1855» Thomas K. Gilhooi versus Russell A.
Muth. Ms. Par isl-V |ekesrs» you may proceed whenever
you're ready.

ORAL ARGUMENT OF MARIA PARISI-VICKERS

ON BEHALF OF PETITIONER

MS. PARISI-VICKERSJ This case is here on
petition for certiorari to the United States Court of
Appeals for the Third Circuit. The cases arises in the
context of the Education for AM Handicapped Children
Act of 1975. It is our contention that tnhe court below
has misunderstood that statute when it held» first* that
It abrogates the Eleventh Amendment Immunity of the
states from suit in federal court» and* second* that
Pennsylvania Secretary of Education» the Petitioner
here» Is precluded from reviewing administrative appeals.

Turning to the first issue» we believe that
Congress has not abrogated the state's constitutional
Immunity. In Atascadero v. Scanlon this Court
reaffirmed the concept vhat abrogation of Eleventh
Amendment immunity Involves a fundamental shift In the
constitutional balance between the states and the
federal government as well as an expansion of federal
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constitutional power of the federal courts.

Consequently* the court has held that
abrogation of Immunity will not be found unless
Congress! anal Intent to subject suits to — subject
states to federal court suits Is unmistakably clear.

This clear statement rule has two fundamental
and important reasons. First of all* It is intended to
provide notice to the states who, as in the EHA, have
vduntarl ly agreed to participate in a program to
provide equal education to handicapped children.
Secondly” it makes certain that Congress considers
directly the problems and Issues which would arise if
states are subjected to suit in federal court and*
therefore* lessens the chance that Congress will act in
haste or without giving consideration to the
constitutional balance which it will be affecting with
its actions .

It is our position that this notice* which is
required, especially to the states™* has not been given
to the 50 states who since 1975 have joined in this
Federal Government partnership to provide appropriate
education for every handicapped child In America.

The court of appeals in Its opinion struggled
to find this clear abrogation language and in doing so

It pointed to the preamble of the statute found at
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Section I*i00(b)(9) which speaks iIin terms of the Federal
Government's intent to assist the states in providing
federal funds so that equal education can he achieved
for handicapped children. That is at page 6 of our
petiti or for cert.

It also points to section 1415(e)(2) — page
11 of ou* petition for cert — where the — there is a
provision for a hearing» a due process hearing» to the
party aggrieved In the administrative hearing process»
and a party so aggrieved will have the right tc bring an
action in federal court.

The last basis on which the court of appeals
stands is section 1415(e)(4)(G) which Is the 1986
amendment to the Act* and it provides for attorney's
fees.

Looking at these provisions» it Is absolutely
clear that there is no indication at all that states
were to be made liable to private parties under the
EHA. No state Iliability to private parties is
mentioned. The abrogation of the state's immunity is
nowhere mentioned. The Eleventh Amendment is nowhere
men tioned .

QLESTIONS Well* now* the attorney cn the
other side says that the Rehabilitation Act Amendments
of 1986 make clear that this Act is covered =~ least

5
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after 1986. Mould you agree with that?

MS. PAR1SI-VICKERS; Not at all, Justice
O'Connor, for two reasons. The first reason is
dispositive. And that is that that amendment is
effective for violations occurring after —

QUESTION; Yes. That's why | ask ycu about
after 1986.

MS. PARISI-VICKERS; After October 21, 1986
and, therefore, It has nothing to do with this
particular case where the violations occurred long
before that.

Seconaiy, as we discussed in our brief, the
EHA Is not an antidiscrimination statute.

QUESTIONI Mell, It could be viewed as that,
couldn't it?

MS. PARIS I-VICKERS. Certainly. Any time
Congress enacts a law which will provide equal
distribution of benefits, It could be deemed to be an
antidiscrimination statute. however, these are — there
are specific statues, those enumerated, and there are
other statutes which specifically are designed to
eliminate discrimination in particular areas. There are
entitlement statues usually.

QUESTION; Me |l 1, this was designed to
eliminate discrimination against handicapped children in

6
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schools porhaps.

MS. PARISI-VICfERS ; Well* this Is actual ly —
you could view this as a dlscrininaticn statute because
It focuses particularly on one group and gives them
benefits which other children may not be entitled to* or
other groups may not be entitled to. For those reasons*
we believe that it's not a statute which can be Iumped
into the category of antidiscrimination statute* and*
therefore®* the Rehabilitation Act Amendments coes not
apply, both on the merits and as to the applicable date.

QUESTION. Now* suppose we were tc agree with
you, that at least as to the claims that arose before
1S86 that there Is an Eleventh Amendment bar here. You
raise a second question dealing with the authority of
the Secretary?

MS. PARISI-VICKERS; That is correct.

QUESTION; But you old not challenge the Ilower
court's ruling that lack of finality and delay caused by
the remand violated federal regulations* aic you?
That's not challenged?

MS. PARISI-VICKERS: That is not. And,
Justice O'Connor* we address that concern In a footnote
in our brief where we pointed out that there is a
decision of the Third Circuit. The Third Circuit
affirmed on all counts the district court's opinion

7

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



2C

21

22

23

24

25

except

QUESTIONS Well» what —

MS. PARISI-VICKERS: — for the attorney's
fees.

QUESTION. Well» what that iieans is that the
Third Circuit's Judgment with respect to the Tuition
Reimbursement Beard award would stand regardless of what
we do on the Eleventh Amendment question.

MS. PARIS I-VICKERS i That is not so because
there Is an attorney's fee award which depends on the
number cf claims which Mr. Muth would be successful on.
So that that —

QUESTIONS Well» it would stand at least
Insofar as the tuition reimbursement is concerned.

MS. PARISI1-VICKERSS As to the amount —
assuming that the Eleventh Amendment to be —

QUESTION; It certainly stands as against the
school district. So» how do we ever get to the second
question abcut the Secretary? I'm not sure we can.

MS. PARIS1-VICKERSS Well» Justice C'Connor»
we do have an order of the Third — of the district
court which was appealed to the Third Circuit on the
issue of attorney's fees. Ana that has been remanded.
The attorney's fees Issue was Improperly decided by the
district court and there is a remand on that.

8
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And* therefore* In oecidlng the Issue of the
Secretary we will now be able to Know whether or not the
Commonwea 11h has prevailed on one or two issues™ ano
that affects the attorney’'s fees determination.

Going back to the examination of the statute™
this court has long since held* at least since 1973*
that merely because states have been included among a
class of actors Is not enough to strip them of their
sovereign prerogative of immunity from suit. And an
award of attorney's fees in an amendment such 7?s the
1986 Amendment to the EHA Is not sufficient either.

In addition, the Third Circuit used the
language of the statute regarding the ability of the
federal courts to grant appropriate relief uncer this
Act to find further support for Its position that the
appropriate relief should be tuition reimoursemen t. we
note parenthetically that It took a decision of this
Court In Burlington to determine that tuition was an —
tuition reimbursement was an appropriate relief at all
against a school district. And In that case there was
no Eleventh Amendment protection.

We suggest that the power of the federal
courts in fashioning appropriate relief Is constrained
by Eleventh Amendment Jurisprudence* and that the
barrier, of sovereign immunity was not removed by the

9
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EhA. And the reason that it was not removed is that
Congress did not need to ao so. It could achieve the
purposes of the EHA by providing other remedies»
remedies which it included in the statute and which are
available to children and parents.

Primary among those remedies is the fact that
parents» toget her with their children» participate fully
at every stage of the formulation and Implementation of
the Individualized program of education for a child. If
they”re unhappy with that program of education» they can
appeal the decision of the school district to an
acm inistr ative hearing. If they’re unhappy with that»
there Is a judicial remedy — a judicial review In the
courts.

Now» once In the courts there Is a judicial
remedy at least against the school districts. And in
the overwhelming number of cases the tuition
reimbursement remedy will be available to Ilitigants
because the school districts are the ones which are
usually the entities which formulate the IEP and are in
dispute with the parent. Therefore» in tne overwhelming
number of cases there will be a tuition reimbursement
under the Act.

Moreover» If there is an ongoing violation of
federal law» state officials can be enjoined. So» there

10
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is injunctive relief at tnat level.

QUESTION; Counsel» could 1 — maybe I'm
coming back to the same Question that Justice O'Connor
asked» but | hadn't understood» or» it wasn't clear from
your brief» whether if we find for you on Point 1 in
your brief» you also expect us to go on to Point 2?

MS. PARISI-VICKERS; That is correct* Justice
Scalla. And —

QUESTION; Although — was there any relief
granted below other than money damages?

MS. PARISI-VICKERS; No. It war, just money
damages and the attorney’'s fees.

QUESTION; And attorney's fees?

MS. PARISI-VICKERS; That's correct.

QUESTION; The wvalidity of which would depend
upon the wvalidity of the money damages?

MS. PARISI-VICKERS; The wvalidity of which

would depeno in —

QUESTION; Meli» if you had no — right? If
you couldn't get — if you couldn't — if you couldn't
get money damages» you couldn't — you couldn’'t get
attorney's fees | assume.

MS* PARISI-VICKERS; Conceivably there could
be attorney's fees for the violations — the procedural
violations and the claim which plaintiff oie prevai I

11

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



20

21

22

23

24

25

QUESTION; No» but plaintiff would lose. I
mean» If the only thing at issue *as money carnages ana
you say» "No» Plaintiff* you can't get money damages»"
therefore ycu lose» you couldn't then go on and say”*
"But I'm going to give you attorney's fees*" coulo you?

MS. PARIS 1-VICKERS ; If the court found that
the money damages — money damage award Is barred
because of the Eleventh Amendment bar —

QUESTION; Right.

MS. PARIS I-VI CKERS ; — it is conceivable that
it could find an ongoing violation. There is no
declaratory relief granteo in this case.

QUESTION; Was it asked for?

MS. PARISI-VICKERS ; 1 believe it was» but it
was not granted.

QUESTION; Well» it looks to me like if we —

MS. PARISI-VICKERS; All of the remedies |
mentioned are further buttressed by the one remaining
remedy* which is if money damages are going to be
effective against the state» then certainly this remedy
is the most effective one of all. And that is* the
financial sanctions which the United States Secretary of
Education can Impose on the states if they do not comply
with the state plans and with the regulations and
statute of the EHA. And that sanction is found at 16 —

12
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at Section 1416

However > the goals of the statute must — to
be realized must in the end rely on the good will of the
state and on the fact that the states have agreed to
voluntarily participate In this program. They have
chosen to Join with Congress in participating. And
their participation is a substantial commitment. In
fact» the states are not getting a free ride here if
they are not founa to be amenable to suit In federal
court for money damages by an Individual who has gone
through the process» as Mr.,, Muth has, because the states
are — the entities which provide most of the funding
for education» and traditionally it has been so and |
think this Court can take judicial notice of that fact.

I would like to conclude by simply stating
that just as the Congress abrogated the Immunity of the
states in the Rehabilitation Act Amenoment of 1986, it
could have done so just as easily when it amended the
EhA to ado cn attorney’'s fees. Congress knows how to
abrogate the Eleventh Amendment In unmistakably clear
language and it was simply not done so here.

The teachings of this Court have told us that
in addressing an area as vital to our system of
government as the states’' immunity, the Constitution
requires certainty. Not inferences, not speculation.

13
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And | think that tiat Is what the Third Circuit has
engaged In in arri/ing at its holding.

Congress must Indicate in unequivocable terms
in the statute that it has considered deliberately a
gcal that it sets for Itself» that this goal so
transcends the constitutional balance between the
Federal Government and the states that it must be
shifted in some fashion. There is no evidence here
whatsoever that the shift has occurred in the enactment
of the EHA. Therefore» the court of appeals! attempt to
expand its jurisdiction with that Congressional
authority should be rebuffed.

QUESTIONS May | just ask one question? Do
you concede that the Education for AIll Handicapped
Children Act is a statute with respect to which Congress
could abrogate the states®' Eleventh Amendment Immunity?

MS. PARISI-VICKERSS Yes» Justice Stevens.

QUESTIONS And that's because it's a statute
that the Congress has special power under the Fourteenth
Amendment to oea with?

MS. PARISI-VICKERSS That's correct.

QUESTIONS And is that because it's an
antidiscrimination statute?

MS. PARISI-VICKERSS No. Because it's a
statute passed pursuant to the Fourteenth Amendment.

14
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However» not all statutes under the Fourteenth Amendment
are antidiscrimination statutes.

QLESTIONJ What part of the Fourteenth
Amendment authorized this statute?

MS. PARIS I-VICKERS; Section 2 — Excuse me,
Section 5 of the Fourteenth Amendment. It is — As |
mentioned, Justice Stevens, any statute where government

Is distributing benefits and attempting to do so in a

rational fashion — any statute can be deemed to be a
statute which — in fact, we hope that all statutes
enacted by Ilegislatures will encourage ana have as their

goal the equal protection of the rights of all citizens.

Hcwever, | believe that the antidiscrimination
statutes are peculiar statutes which are addressing a
particular evil In our society and they require — they
dc not require the type of affirmative action which Is
being — which Is found In the EHA. But they require
distribution in an equltaole fashion of funds that the
Federal Government is giving to the states. I think
they're Just different statutes.

QUESTIONS Well, a statute simply outlawing
discrimination against handicapped would not have
brought In its wake ail of the procedural provisions and
so forth of the EHA, which really requires special
treatment of the handicapped, doesn't It?

15
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MS. PARISI-VICKERS ; That's correct* Mr. Chief
Justice. And | trlec to say that by saying -- when |
said that In fact the EHA Is a discriminatory statute in
favor of the handicapped Decause it proviaes so many
more procedures than what stuaents would be entitled
under the Equal Protection Clause.

QUESTION# Then | don't understand why you
say* or* why it's so evident to you that Congress can
eliminate states' sovereign immunity under the
Fourteenth Amendment. I mean* the point is you can't
have it both ways.

This is either a statute aimea at
discrimination* in which case you can eliminate states”*
sovereign immunity under the Fourteenth Amendment.

MS# PARIS I-VICKERS* You can* out the Congress
did not do so. We did not say that —

QUESTIONS Dh* 1 understand that. But — but
Justice Stevens asked you whether you conceded that
Congress could eliminate.

MS. PARISI-VICKERS# It could. It has the
pover to do so-

QUESTION; Why? Well* I'm just reiterating

what Justice Stevens said and | haven't heard a good
answer to 1it. You tell us* on the one hand* that it's
not a discrimination statute. But you say* on the other

lfc
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hand* that it is. Because there is no Fourteenth

Amendment power unless it’s directed at d . scr imination.

MS. PARISI-VICKtRSi All right. Hell, 1 think

it's — it's a clstinction which is not -- comes more
from the appellations given to the group of statutes»
rather than a fundamental difference. There are

statutes which are* for example* Age Clscri®ina11 on in

Employment Statutes* Discrimination in Housing. There's

particular statutes which give — do much -- do less
than the EHA does. The EHA is an affirmative program
which goes much out of its way — it does more than
simply establish equality In — It has much greater
goals than that.

That's the best | can do* Mr. — Justice —

QUESTION* Are you saying there are certain
statutes that are designed to alleviate the injuries
that have been caused by discrimination* but you don't
call those antidiscrimination statues?

MS. PARISI-VICKERSJ The —

QUESTION; I think he's trying to help you.

(Lau ghtere)

QUESTIONS I'd take that one and go with It.
(Lau ghter.)

MS. PARISI-VICKERSi The difficulty — the

17
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difficulty» | think it's one of nomenclature and not
substance. I think that the antidiscrimination statutes
have the same goal as the EHA» which is to promote equal
access of opportunities fcr children.

1 would like to turn to the second issue on
which certiorari has been granted» and that is whether
the EhA precludes Pennsylvania Secretary of Education
from reviewing the educational due process hearings. We
will agree with the court of appeals that the review
procedures require the same degree of impartiality as
the initial hearing.

And» consequently, in the wcrds of the statute
at 1415(b)(2), page 8 of our main brief, "No hearing
shall be conducted by an employee of such agency or unit
Involved in the education or care of the child.” This
is the standard of impartiality which —

QUESTIONS Well, the Ilanguage of 1415(b) and
1415(c) are different. Isn't that right? 1415(c)
governing appeals does not explicitly state --

MS. PAR1SI-VICKERS: That's correct.

QUESTION; — that employees of the state
agency may rot serve as review officers.

MS. PARISI-VICKERS. That's correct.

QUESTION; It doesn't say that. The language
is different.

18
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MS. PARISI-VICKEF'S; That's correct. For
purposes of this argument» we have conceded that the
interpretation of the Department — U.S. Department of
Eoucation» that the level of impartiality shall be the
same as what we will adopt.

What we do not agree» however» is that the
Department — Pennsylvania's Department of Education is
such an agency or unit involved In the education or care
of the chile because the Department Is» In Pennsylvania,
Is charged with the generalized supervision of education
over 501 school districts — it Is the school districts
which actually teach the approximately 1.b million
children in Pennsylvania» 271»00 of whom are special
education children.

The Department is supervising. It"s not
actually teaching. It is not actually promulgating the
IEP or not getting Into disputes with parents over the
individual placement of a child. It is the
responsibility of the Department to enforce the
regulations promulgated by the Board of Education to
approve curriculum, to establish standards, to approve
school district plans foi special education and
distribution of state and federal funds In accordance
with those plans.

The Department does not have hands-on teaching

19
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responsibilities for the child* and the statute — the
language of the statute says education of the chi id.
That language arises iIin the context of an IEP dispute*®
dispute for individual placement of a chi id* Therefore*
it's certainly common sense to conclude that the
Department is not Involved to the extent that the
statute requires. And* therefore* the Secretary* who is

the head of that agency, would be a suitable review

off icer.

Theoretically* of course* the Department is
Involved in the care of every child — education ana
care of every child in Pennsylvania. But the Department
is not a party to these disputes. It Is the school

district which is involved with the parent.

From a common sense approach* If we asked the
parent who is involved in the care of your child* you're
going to hear that it's a teacher or a principal*
perhaps the school district.

Neither common sense nor traditional concepts
of administrative law preclude the Department from
reviewing these administrative appeals. In fact* in the
EhA the Department of Education Is the pivotal player
answering tc the Federal Government in its supervision
of the state plan as it Is implemented by the school
districts. And, therefore, it has responsibility both

2C
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to the Fed« ral Government and supervisory
responsibilities over the school districts.

The Secretary of Education in Pennsylvania has
the same powers of financial sanctions over the school
districts for failure to comply with state plans* than
the United States Secretary of Education has over the
state. Certainly» we cannot conclude from this
statutory framework that the Secretary of Education in
Pennsylvania ano the school districts will be on the
same side or have any particular sympathy for each other
when it comes to dedoing an individual child's
p lacenent .

Moreover* the participation of the Secretary
is salutary for the goals of the EHA. When the
Secretary of Education participates In the review
process* he learns how the policies which he may have
implemented* the regulations promulgated by the
Department* the Board of Education — how they actually
affect an individual case. And so he can learn. If a
policy Is challenged* even if it's a policy that he
himself makes — has made — this Is an opportunity for
him to rethink* reexamine the challenge and come to an
appropriate decision.

We submit that the Secretary of Education*
bound as he Is to observe the Ilaw* ano as explained by

21
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this Court and by the courts of the state™ will not
ignore those laws.

We urge* therefore» for this Court to fina
that the Secretary is an impartial decisionmaker because
the agency which he heads is not involved in the
eoucatlon and care of the chi Id. And» moreover» Decause
clearly as a constitutional officer appointed by the
governor he Is not an employee of the agency.

Thank you very much.

CHIEF JUSTICE REHNQUIST+. Thank you, Ms.
Parisi-Vl ckers

Ms. Field, we'll hear from you.

ORAL ARGUMENT OF MARTHA A. FIELD
ON BEHALF OF RESPONDENTS

MS. FIELD; Mr. Chief Justice, ana may it
please the Court;

We don't think you need to reach the
partiality issue in this case, and for that reason |
think I'm going to put off talking about it until the
end of my argument. Just to say why | don't thiik you
need to reach it, as Justice O'Connor said* the remand
violation which is established is sufficient to-support
the reimbursement. And | really don't think thaut a rule
that attorney's fees depend on the percentage of success
of the attorney below means that this Court has to hear

22
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questions that are otherwise irrelevant to the case.

This case is of central importance to children
with handicaps and their parents. It usee to be that
parents whose children were born with handicaps
sometimes had to give up their parental rights or even
institutionalize their child in oroer to obtain
necessary education or medical treatment.

In 1975 in enacting the Education for All
Handicapped Chfldren Act» Congress opted instead to
allow parents to participate fully in decisions
concerning the education of their child. Mr. Muth* the
Respondent» exerciseo that right when after three and a
half years cf attempting to obtain an appropriate
education from the school district he decided Instead to
place his child In a school which specializes In
language disabilities» a school at which his son Alex in
fact made substantial progress. When Muth took this
step» school authorities were not offering an
appropriate education, as the hearing officer
subsequently held.

The remedy of reimbursement in appropriate
cases Is necessary in order to allow parents to
participate effectively because otherwise parents would
have to accept whatever education school officials
offered them during the period o* administrative

23

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



10

12

13

14

15

16

17

18

2C

21

22

23

24

25

review. That period can be a significant one. In this
case» the period of acministrative Jecisi onmaklng toon
more than a year.

Alex needed an education during that year.
The develcpitent of handicapped children cannot be
shifted to hold while the decisionmaking process
unwinds. A year in an Inappropri«te education or
without necessary services can be a devastating
experience to any child» and handicapped chilaren —

QUESTION. Well» | guess our decision in
Burlington addressed whether tuition reimbursement could
be allowed» and Indicated that it could. But | think
the question here Is not so much that as whether the
state's Eleventh Amendment immunity has been abrogated.

MS. FIELD. That's right.

QUESTION. So that the state itself could be
held liable for it.

MS. FIELD; That's right. This Court has
unanimously recognized that tuition reimbursement is
important to the functioning of the EHA.

I'd really like to make two points about
that. One is that even though» as Mrs. Vickers said*
the school districts are often available as defendants
in these cases* that is not in any event invariably so.
And so it's important that the same rule as to the
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availabil »t> of tuition reimbursement be — be appl iea
against states as defendants.

And 1 also hOuld line to show you that the
Ecucation of the Handicapped Act in 1975 aid expressly
waive states' immun;ty.

QUESTION; Well* it certainly didn't meet the
kinds of requirements that Atascadero would have
imposedy did it?

MS. FIELD; Welly we think it did. If
Atascadero is read to require some particular formula of
wordsy Congress acting ten years before Atascadero did
not use any particular formula of words which It coulo
not have anticipated. Buty In facty the Ilanguage of the
1975 EHA does constitute a clear statement that Congress
intends to waive states' Immunity. And it's much
clearer than the statute involved in Atascadero was.

Indeedy It's also clearer than Title Vily
which this Court unanimously held in Fitzpatrick wv.
Bitzer — did clearly and effectively abrogate states®
immunity. In Atascadero. Just to make that compari son*
the Rehabil itation Act provision at issue saio that any
recipient of federal assistance should be liable. That
phrasey "any recipient of federal assistance" did
literally include states. It alsoy howevery included
many thousands of private companies.
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The statute Involved In Atascadero did not
mention states» The EHA» the 1975 EHA» by contrast»
mentions states morn than 50 times. More Important than
that» the only possible defendants uncer the EHA are
states» and the school districts which they set up»
control» and supervise®*

As the Petitioner itself stresses» under the
EHA states are the only parties with ultimate
responsibility for seeing that every child receives an
appropriate education* In these circumstances» every
member of Congress had to have been aware In enacting
the EHA that its remedies would be enforceable against
the states. The language of the EHA — we're not
relying on the Ilegislative history» but the Ilanguage of
the statute Itself — carries clear and unmistakable
notice. This Is the key fact that separates this case
from Atascacero.

The specific language that is helpful is not
only the Section 1400 which Mrs. Vickers read from» but
there are clear provisions in Section 1412 particularly»
but also elsewhere in the statute» imposing duties upon
the states» recognizing that states are the responsible
party — inceed» are the only ultimately responsible
party» ano recognizing that states will directly provide
the education In a good many situations.
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And after that* Section 1415 expressly gives
parents the opportunity to present a complaint with

respect to any matter In a due process hearing with

judicial review in state or federal court — this is oy
the parent against the state— for any appropriate
rel ief.

Sc* there is clear language, although it may
not be phrased exactly the way that Congress —

QUESTION; Ms. Field* it isn't certainly
phrased In terms of money damages either* is it? 1
mean* | thirk Ms. Vickers made the point that until our
Burlington cecision It was not entirely clear that you
could get an award for tuition reimbursement even
against a school district.

MS, FIELD, Yes. It"s not — It's phrased in
terms of appropriate relief. 1 think Congress really
rather wisely didn't spell out the bounds of appropriate
relief in the statute.

One thing that is clear is that under the EHA
many varied situations can arise. For example* your
case last year in Honig v. Doe that Congress could not
possibly have anticipated. And courts* by devising
appropriate relief and molding it to the facts of each
particular case, can come up with more appropriate
remedies than Congress could have thought about in 1975.
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As this Court said in Burlington* appropriate
relie does include rei «bursemnent. We're not arguing
that it Includes money damages. It"s not clear whether
or not it includes money damages* though most lower
cou’ts have said in some situations it does. But it's
net necessary In this case to find that appropriate
relief includes damages* Out only reimbursement. And |
believe In Burlington this Court drew the distinction
between reimbursement and damages saying at least
reimbursement was available under the EHA.

QUESTION: Well* you agree* do you not* that
reimbursement would be barred by the Eleventh Amendment
if Congress had not sought to abrogate the immunity?

MS. FIELD: That's — that's correct. What —
what we are saying — we're certainly not asking you to
alter Edelman v. Jordan* but we're simply saying that
appropriate re |l ief within the EHA Includes reimbursement.

One thing that is clear from the history of
the EHA* both In 1975 and again in the 1986 Amendments*
Is Congress knew that In imposing this obligation upon
the states that they were requiring states to spend
money. That — that was absolutely clear. And* indeed*
the main — the main relevance of the 1986 EHA
Amendments here which are not directly relevant because
they concerned cnly attorney's fees — bur. they again
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showed that Congress was willing to require states to
spend money to achieve appropriate educatior.

The reason is that although special education
is expensive» It really Is highly cost-effective. And
— for many — for many of the persons whc receive
special education under the EHA, it makes the difference
whether they can function as productive and law-apiding
citizens. So* 1 think this — this is the attitude
which caused Congress to make the judgment that states
should spend money for appropriate education if they
opted to be included in this EHA program.

QLESTIONI I guess Congress enacted the means
whereby it could enforce its requirement on states that
they spend money. They can withhold financial aid if
states don't do what they're required to oo.

MS. FIELD; Well* they can withhold financial
aid.

QUESTION. I mean* there are enforcement
procedures available against the states themselves by
federal action.

MS. FIELD; Well* that enforcement procedure
is available and prospective relief would be available.

QUESTION; And presumably prospective relief.

MS. FIELD; Yes. This Court in Burlington
held that prospective relief and the withholding of
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Federal Funes was not a sufficient remedy. And, really,
the remedy of withholding federal funds is patently not
a remedy that will secure appropriate education In every
child's case. Cne problem, of course, is that

withholding funds removes education, it doesn't provide

it.

But even more than that, funds will not be
withhold because — because of individual violations.
Indeed, Section 1416 says that states shoulc — that

funds shoulc be withheld only if states are
substantially out of compliance with the — with the
statue-

The point of the EHA, by contrast, is to
provide an appropriate education in every child's case.
And the point of the reimbursement remedy is to empower
parents, who otherwise would have to accept whatever
education school authorities offered them, to have their
perspective reflected In the educational plan which is
ultimately adopted —

QLESTION; But these —

MS. FIELD; — in each case.

QLESTION, — parents — this parent will get
reimbursement regardless of our holding?

MS. FIELDS That's right. This parent will
get reimbursement from the school district because the
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school district did not seek certiorari. And | think
it's tor that reason that the attorney's fees of the
lawyer who represented Mr. Mjth in district court
several years ago would not be reduced or would not —
would not disappear regardless of what this --
regarcless cf what this Court does.

1 also think his attorney's fees would not be
affected by — by any ruling on partiality.

Even though the school district is available
in this case to pay — to oay tuition reimbursement and
will be regardless of what this Court holos* it is
important to a proper construction of the EhA that it
also be recognized that the state is liable for
r e | onbur sement. The Petitioner's interpretation* saying
that school districts can be held liable but not states™
would leave many handicapped children with no
possibility of a reimbursement remedy, ana* accordingly*
no possibility of effective parental participation.

Many children do receive education directly
from the state. Indeed, some of the chiloren who
receive education directly from the state are the most
severely handicapped children* which the EHA is — gives
priority to. The — the statute shows that there is an
important policy that the most severely handicapped not
be omitted from the — from the program.
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Net only would the children which -- who were
250000 Ilast year who receive education directly from
the state Icse their right to tuition reimbursement* out
also* when appropriate education is denied because of
reasons having to do with state policy or even state

procedural violations®* it would not be appropriate in

those cases for the school districts to be held liable
for tuition reimbursement. That is the type of issue
that is involved in a good many of these cases. The

challenges are sometimes to state statutes™ state
policies™ state procedures* as in this situation. Ana
the state™ in that situation®* is the only appropriate
defendant .

QUESTION; kel | * it's possible that the Rehab
Act Amendments of ‘86 have changed the rules —

MS. FIELD:; For —

QIESTION; — prospectively.

MS. FIELD; — the future.

QUESTION; Sure. So it Isn't as though our
decision here is going to determine that issue
necessarl ly .

MS. FIELD; No. Your decision here would
determine that issue if a different construction were
given to the Rehabilitation Act* as the state has
contended for. And It also would determine that issue
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in the handful of cases that exist where the EHA is the
only statute that can be — that can be reliec on.

Is also is relevant» | thinh» that even when a
school district Is a defendant that the remedy be able
to run agairst the state because school districts can be
set up in such a way that they are an arm of the state
for Eleventh Amendment purposes. The Intermediate units
in Pennsylvania» for example» which are sometimes the
defendants In these cases rather than the local school
districts if the types of services that the dispute is
about are services that are handled by the intermediate
unit — the intermediate units have been held to be arms
of the state for Eleventh Amendment purposes.

Sc» even though In those situations one would
not be suing the state and it would be a local school
district within the meaning of the EHA» any immunity
that the state had from tuition reimbursement would be
shareo by those defendants. And there —

QUESTION; Do you agree —

MS.. FIELD. — are other —

QUIiS T ION; — that the Rehab Act Amendments of
1986 are not retroactive?

MS. FIELD; We agree that the Rehabilitation
Act Amendments are not retroactive. We thought that it
was — that It could be relevant to your consideration
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that this issue is taken care of for the future. We now
find that there Is not total agreement» that it is t<ken
care of for the future. And | do think that the phrase
in the Rehabilitation Act which refers to all other
federal recipients of — all other federal recipients of
financial assistance does include the EHA.

I think also the suggestion in the
Petitioner's brief that this opens some sort cf
Pandora's box Is not to be taken seriously. We looked
as far as we could for statutes that prohibited
discrimination by recipients of federal financial
assistance and the only statute we could find that met
that description was the EHA because —

QUESTIONS how about Title IX?

MS. FIELDS 1| believe Title IX's
nondiscrimi naticn duty is not phrased In terms of
recipients cf federal financial assistance. There are
many other statutes that impose a duty not to
discriminate. But the duty not to discriminate Is
usual ly not Imposed in terms of recipients of federal
financial assistance» but — but in some other term.

QUESTIONS Well» what does — what does ,"itle
IX prohibit then? It prohibits discrimination on -—- 1
thought on the part of people who received federal
funds. Perhaps I'm wrong.
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MS. FIELD; I'm afraid | don't have that
that —

QUESTION; Don't worry about it.

MS. FIELD; — information. So that we
believe that the Rehabilitation Act Amendments would
take care of this for the future» but that the EHA
imposes a duty cf — abrogates states' immunity under
the 1975 Act* which Is what applies to this case. And
because many — because many students wilt be — or*
many handicapped children will be subject only to the
possibility of actions against the state and not
entities which are local for purposes of the Eleventh
Amendment* that It is necessary to Ffulfill the purposes
of the EHA as well as to satisfy its clear language*
that the Burlington holding that school districts are
liable be applied also to states as defendants.

We do think that it would create several
unfortunate consequences if the anti-reimbursement
position were adopted. One* there would be an extremely
unfortunate procedural consequence in those situations
where the state Is the responsible party because parents
would have to then bypass the administrative procedure
altogether and go directly to district court to obtain
preliminary injunctive relief If reimbursement were not
available. That would be the only avenue available to
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parents to obtain the appropriate plareraent at public
expense» which the statute — which tie statute offers
ttieir.

Sc* that would be one way in which the system
just woulon't work well If states were removed as
possible defendants In these actions.

QUESTION. Is it clear that they could ao
that? Is It clear that they — well» this is all
hypothetical anyway because with the *86 Act it doesn't
matter. Right ?

MS. FIELD; That —

QUESTION; For the future?

MS. FIELD; — certainly Is —

QUESTION; This Is —

MS. FIELD; — correct —

QUESTION; Right.

MS. FIELD. — if you accept our construction
of the '86 Act —

QUESTION; Correct.

MS. FIELD; — which | hope that you wwill.

QUESTION; But this Is — but this is one
reason why the original Act should not be read in this
fashion. Because you say It would f.ave created this
s ituation .

MS. FIELD; That's right. And there are a
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substantial number — number of cases wnere preliminary
injunctive relief is sought even now. So that — but
this would rraKe it the only possible avenue» once it was
Known that states were no longer —

QLESTION; It's clear that there's no obstacle
to seeking such relief in the federal district court
without going through the procedures?

MS. FIELD: It's clear — if there is a
irreparable harn. And what the holding would do is make
it absolutely clear that there would be Irreparable harm.

The other disadvantage of the
ant i-re imbursement position is» of course» that it would
leave parents and children without any effective means
to obtain appropriate education during the period of
review. And It woulo create incentives for school
districts to delay in meeting their obligations when the
placement sought was an expensive one. Children» then»
would lose their right to education for as long as the
decisionmaking process continued.

Because we think there is a clear statement in
the EHA» it would be appropriate for this Court to
uphold Mr. Muth's tuition reimbursement award for 1983
to '84. And the Court really need not decide any more.

However» the Court either alternatively or
additionally could rest affirmance on the ground that
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the courts below relied on* and that is the substantial
procedural violations n the administrative process that
was employee in this case. The Act has rather strict
time Ilimitations™* either H5 days or 75 days* cepending
which review scheme the state chooses to follow. In
this case, the administrative process because of
Illegalities dragged out for more than a year longer
than the strict time Ilimitations in the Act allowed.

Mr. Muth suffered serious harm as a result of
that* as the court below founa. For that reason we
really are not talking about punitive damages. We don't
think punitive damages would be appropriate relief under
the EHA. We think we are talking neither about damages
nor about something that was punitive. And so it would
be appropriate for this Court to uphold the
relmbursenert award on that ground.

Even if you uphold It on that ground* it's not
necessary to reach the partiality matter on which the —
on which the state sought certiorari because the remand
fully — fully justifies the reimbursement of remedy.

QUESTION; Why — why Is that ground not
affected by the Eleventh Amendment problem?

MS. FIELD; That ground is affected by the
Eleventh Amendment problem. That is — there Is no
reimbursement available against the state unless you
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find that the EHA provides a clear statement. So» that
— that really is the crucial — the crucial decision in
this case.

If you find that there is abrogation» then Mr.
Muth is entitled to reimbursement on either of two
grounds. Ore» the school district did not provide an
appropriate education during the 1983 to <84 school
year. There has been some attempt to create some
factual disputes around whether an appropriate education
was provided» but we're really quite happy with the
staterent of facts as It appears in the Petitioner's
brief on page 14. They mention that the school district
at the outset of the year came in with a plan for
education which the hearing officer held was
inappropriate. Not necessarily Inappropriate in its
placement but Inappropriate in the services that were
offered to the child.

The school district at that point wrote Mr.
Muth a letter saying that they would not offer those
services until the administrative review was final. And
the school District appealed from the award for those
services» saying that It — saying that It really wasn't
necessary for them to provide those services to the
child at all.

It wasn't until April of 1984 — when the
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school year In question here is 1983 to 1984 — in April
of 1984 the school district came up with an appropriate
education plan. A plan that was subsequently in July of
'84 heid to have been appropriate for the '83-84 school
year if it had been put into effect.

But we don't think that the fact that on April
26th cf the 1983-84 school year the school district then
came up with an appropriate education plan should mean
that during 1983 to 1984 it was all right to leave Alex
w ithout any appropriate education.

OLESTIONS Hay 1 —

MS. FIELD; So 1 think the --

QUESTIONS May 1 ask you one question? If you
lose on your statutory argument* have you abandoned
Point 1 In your brief?

MS. FIELD; Which is Point 1? The Burlington
ground?

QUESTION; This Court should overturn Hans
aga inst Lou isi ana.

MS. FIELD; Oh.

QUESTION; You no longer subscribe to that —

MS. FIELD; No* | do.

QUESTION; — composition?

MS. FIELD; 1 do. I do subscribe to that.
There —
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QUESTION; You Haven't argued It very
v igorously.

| Laughter . )

MS. FIELD; If — welly it's not clear to me
that if we lost on the clear statement ground* that the
overturning of Hans by Itself would make all — all the
d Ifference.

QUESTION; Why old you argue it then in the
brief?

MS. FIELD; We argued it because | think it Is
relevant to your aecision* whether you view Hans v.
Louisiana as — or* whether you view sovereign immunity
as a constitutionally based doctrine or a doctrine that
flows from something else.

QUESTION; I wonder if you‘'re acting as an
academic or an advocate on that part of your brief.

MS. FIELD; Well* I'm acting as a little bit
of Doth. But -- but | think it's — well* an analogy
could be made to Erie Railroad v. Thompkins In which the
decision that the Court made oian't change the results
of the case. But the only thing inappropriate about the
Court deciding that issue was that the parties haan't
raised and argued It.

1 think It's an Important issue of Eleventh
Amendment Jurisprudence which could affect the outcome
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of this case» but would not necessarily affect the
affect the cutccme of this case.

Perhaps 111 taKe a moment to talk about the
partiality issue in case you co reach it. If you do» we
think we — we hope that you would hold» as other courts
have» that the EHA» uni ike the conventional
acmin i strative scheme» does not permit the head of the
agency to be the final administrative decisionmaker.

Instead of relying on general principles of
administrative law in enacting the EHA, the EhA created
Its own procedural scheme, which is really at the heart
of the Act. There's very little in the way of
substantive requirements in the EHA. No definition of
appropriate education, for example. But the procedural
scheme is at the heart of the Act.

One reason that the Secretary should be
eliminated as the reviewing officer, as the court below
held, is that he has a clear financial interest In the
outcome of the dispute. In this case, for example, if
Alex had been given the placement that he sought, under
Pennsylvania law the tuition would have then come out of

the state agency's budget. On the ether hand, if Alex

QUESTION; You don't mean a personal financial

- but his agency has a financial Interest?
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MS. FIELD; That's r(ght. That's right. If
— IFf¥* on the other hand* Alex lost* the local school
district would be responsible for the tuition. So*
there's that Kind of financial involvement on the part
of the Secretary of Eoucatlor.

Moreover* as a policymaker* the Secretary has
a clear conflict of interest under the Act. The
Petitioner wants to use due process hearings in order to
make policy. That's really its argument. But the EHA
does not permit policy to be made In this fashion.
Instead* the due process hearing is supposed to be a
neutral unbiased determination on the facts of the
particular case* depending on the programs offered and
the facts concerning the needs of the particular child
as to what the appropriate education is.

Thank you.

CHIEF JUSTICE REHNQUIST; Thank you, Ms. Field.

Ms. Par isi-Vickers* do you have rebuttal? You
have three minutes remaining.

MS. PARISI-VICKERS. I have nothing on
rebuttal.

CHIEF JUSTICE REHNLUIST; Very well. The case
is subm it te c.

(Whereupon* at 12*05 o‘clock p.m.* the case in
the above-entitled matter was submitted.)
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