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IN THE SUPREME COURT OF THE UNITED STATES
, j* • : ' . - v • * >.’

--------- ---------------------------------------------------------------------x

ASARCC INCORPORATED, et a I., :

Petitioners :

v• : No • 87—1661

FRANK RADISH, etu> . , et al. :

Washington, D.C.

Monday, February 27, 1989 

The above-entitled matter came on fcr oral 

argument before the Supreme Court of the United States 

at 11:36 o'clock a.m.

APPEARANCES :

DANIEL M. GRIBBQN, ESQ*, Washington, D.C.i on behalf of 

the Pe tItioners.

DAVID S. BARON, ESQ., Tucson, Arizona; on behalf of the 

Re sponden t s•

CHRISTOPHER J. WRIGHT, ESQ., Assistant to the Solicitor

General, Department of Justice, Washington, D.C.; as 

Amicus Curiae in Support of Respondents.
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DANIEL M. GRIBBGN, ESQ.

On Dehalf of the Petitioners 

DAVID S. BARON, ESQ.

On behalf of the Respondents 

CHRISTOPHER J. WRIGHT, ESQ.

As Amicus Curiae in Support of Respondents
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£ S 0 £ I E. 2 I N £ 2
(11:36 a.m.)

CHIEF JUSTICE REHNQUIST: We'll hear argument 

next in No. 87-1661» Asarco» Incorporated v. Frank 

Kad ish.

You may proceed whenever you're ready.

ORAL ARGUMENT OF DANIEL M. GRIBBON 

ON BEHALF OF THE PETITIONERS

MR. GRIBBON: Mr. Chief Justice» anc may it 

please th e Cou r t.

We turn In this case from hard rock music to 

hard rock metals. At Issue is the validity of an 

Arizona statute which provides that minerals in 

federally granted lands shall be leased upon payable — 

upon payment of a royalty of 5 percent on the net value 

of the minerals actually extracted. The court below 

held that that statute was invalid because It failed to 

provide for prior appraisal of the properties and 

leasing at appraised value» which procedures the court 

below held were required by the Enabling Act of 1910 

pursuant to which Arizona was admitted to the Union.

The Issue Is not» I hasten to say» whether 

Arizona shall be permitted to give away Its minerals or 

to lease them on fire sale basis such as is alleged In 

some of the briefs» nor is it a matter of Invoking basic

3
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trust principles in support of the decision below. That 

decision» which was mad'; on cross motions for summary 

judgment* contain no finding that Arizona had been 

profligate or wasteful in its handling of Its minerals. 

There could have been no finding because there was no 

evidence. The court found purely as a matter of 

statutory construction that the Enabling Act of 1910 

required that mineral leasing be done on the basis of 

prior appraisal and leasing at appraised value.

The issue arises in these circumstances. In 

1910» Congress granted to Arizona substantial acreage of 

Federal land when It entered the Union. It provided in 

that grant that Arizona and New Mexico» who was party to 

the same Act» could not dispose of the federally granted 

lands except after advertising* auction and appraisement 

That grant in 1910 excluded mineral lands» 

which was the custom of all of the Federal grants with 

one exception at that time. No mineral lands were 

granted. They were reserved and administered under the 

Federal leasing program.

Some 17 years later» Congress provided in the 

Jones Act that not only Arizona* but the other 11 

western states should now receive the numbered mineral 

sections that had been withheld from them In the 

original 1910 Act. The Jones Act said nothing about

ALDERSON REPORTING COMPANY, INC.
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dispositional restrictions. It did provide that the 

minerals could not be soldi but they coulc be leased as 

the state legislature would direct.

In 1936» Congress amended the Enabling Act of 

1910 to provide that Arizona could lease the minerals» 

the so-called hidden minerals» in lands which were not 

Known to be mineral at the time of the grant.

QUESTION: Strictly speaking» you mean lease

the mineral lanas» rather than lease the minerals.

MR. GRIBBQN: Minerals. Lease the mineral 

land* yes* Your Honor» for — for the use the minerals.

And the 1936 Act* as I say* proviced that 

Arizona could lease the mineral lands which were given 

to it somewhat Inadvertently by the 1910 Act. These 

were lands which were not known to be mineral at the 

time and* therefore* were not excluded* but which this 

Court In a series of decisions in the 1920s said had 

passed to Arizona and New Mexico* nonetheless.

Now* Arizona and New Mexico both had adopted 

basically the Federal leasing procedures for the hidden 

minerals and had not provided for appraisement* 

advertising and auction.

In 1941» pursuant to the authorizations that 

had been given it by these two earlier Feaeral Acts* 

Arizona enacted the statute that is attacked here which

5
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provides for a flat 5 percent royalty on extracted 

minerals ano does not provide for auction» advertising 

and appraisal*

This action — I might say at this point that 

that statute passed in 19^1 has ever been attacked by 

the Attorney General of the United States who has the 

duty urder the Act to enforce It and has what this Court 

has referred to as an ongoing oversight responsibility.

This action was brought by three taxpayers in 

Arizona and by the Arizona Teachers Association which 

consists of — whose members are 20*000 public school 

teachers in Arizona* The claim Is that the 

dispositional restrictions* at least the appraisal 

restriction* in the 1910 Act limit Arizona's authority 

to lease minerals since the statute does not provide it 

Is inva 11d.

It — they further allege In the complaint 

that had Arizona provided for appraisal and appraising 

at the — leasing at the appraised value* more revenues 

would have come In from the mineral lands — from the 

leasing of the mineral lands* and that those revenues 

would nave either or both reduced the taxes that the 

taxpayers were paying for the support of the schools* or 

improve the quality of education by Infusing more money 

Into the public school system.

6
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I shall first address two contentions the 

Solicitor General has made as to why the Court ihould 

let the decision below stand and not review it*

The first suggestion is that the Respondents» 

on whose side the Solicitor General appears» lack 

standing in an Article III sense* So far as the 

teachers are concerned» there does not seem tc be any 

real question that these teachers have a particularized 

interest in the public school system of which they are 

such an Integral part» and that If they are right in 

their complaint» they have been Injured by an Improper 

failure of the state to put more money into the schools* 

The claim» as far as the teachers are 

concerned» seems to be that they are unable to claim 

with the requisite certainty that the redress they ask 

— that Is» Invalidation of the statute — will give 

them the relief that would take care of the quality of 

e ou ca 11 on .

In this respect» we believe that the Solicitor 

General misconceives the basic principle whicf» as was 

recently stated In Bryant v. Yellen» is not that someone 

who has been injured need to established with certainty 

that the relief he seeks is going to give him what he 

wants» but that there must merely be a reasonable 

expectation of that relief. And we would submit that

7
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from the teachers' point of view* there Is that 

reasonable expectation that if they're right and if more 

money comes In* the quality of education is going to be 

improved in the State of Arizona.

QUESTION: Well* that's pretty —

QUESTION: Well* right now* does Arizona only

use the — the amount that comes from these lands? Is 

that all that Arizona spends on education* or Is there — 

MR. GRIBBON: No.

QUESTION: — are general tax funds expended

as we I I ?

MR. GRIBBON: There Is a general tax fund of 

substantial proportions which is spent.

QUESTION: Well* then I see — I see no 

necessary connection between this at all. You — you 

assume that when more money comes in from the lands* the 

state Is going to continue to devote the same amount 

from general revenues?

MR. GRIBBON: Your Honor* I don't -- 

QUESTION: Why is that a reasonable assumption?

MR. GRIBBON: Let me say I don't believe there 

has to be a necessary connection. I think there was a 

--QUESTION: I don't see —

MR. GRIBBON: — reasonable expectation that 

If more money comes In from the lands* it Is either

8
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going to be used for education tir it's going to be used 

to reduce taxes, or being a political problem —

QLEST10N: Well, but reducing taxes doesn’t

help you. Reducing taxes doesn't help you. I mean, you

HR. GRIBBQN: It doesn't help the teachers.

QUESTION: You have to say there's at least a

plausible belief that if you get more money from this 

—from these lands, more money will go to education even 

though a sizable portion — most of what now goes to 

education Is out of general revenues, or how much of it?

MR. GRIBBQN: I think that the education gets 

more from general revenues than —

QLESTION: Than from the lands.

MR. GRIBBON: — from the school lands. But 

everything that comes from the school lands has to go to 

support education. And It seems to me there is a 

reasonable expectation that — that If they can increase 

by $5 mil lion, for example, the amount coming from 

school lands* that's going to«go to education.

QUESTION: Don't you think it Is more

reasonable to think that the legislature sets a figure, 

we need this much for education, and whatever shortfall 

there Is in the amount that we get from — from — from 

the lands, we' I I make up out of general revenues. That

9

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

seems to me almost —

QUESTION: Your Honor» I *ra not clear that

either of us Knows just exactly what the revenue — what 

the legislature does or what it might do in the future. 

But If they get more money there» the teachers are going 

to be saying put that Into the — Into the school 

system. We need It for computers» booKs» et cetera. 

Whereas the taxpayers are going to be saying you've met 

your burden there. Let's reduce the taxes.

I suggest there's a good probability that some 

or both of that will happen. They would split the 

difference» and that both the teachers would get 

something on the quality of education and the taxpayers» 

who are the other claimants here» would get something or 

have a reasonable expectation of something in the way of 

taxes .

QUESTION: Well» what if you're right? What

If you're right» Mr. Gribbon» and the money were put 

Into — Into a better supply of books? Is that a sort 

of benefit to the teachers that would give them 

standing? I can see how a benefit that would Increase 

their salaries would give them standing» but just better 

books or a better looking campus» do you think those are 

the kind of benefits that would confer standing?

MR. GRIBBON: I think on the books for certain

10
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It Mould better able the teachers to carry out their 

professio na I duties» give then greater satisfaction and 

give them a greater ability to help the students» which 

Is what they’re trying to do anyway.

I would say that that kind of a benefit Is 

—or an Injury that they're getting now Is certainly 

comparable to the students around Washington in the 

scrap case who were deprived of the pleasures of walking 

In the parks here by too much recyclable material being 

p resent •

QUESTION* Well» I fully agree with you about 

the scrap case •

MR. GRIBBQN: It's still» as I understand» 

good law» Your Honor. But I do think the teachers have 

a keen professional Interest here» Just as citizens In 

the Gladstone» Realtors case had an interest in I iving 

In a segregated area. It may not be strictly a 

financial interest. It's a professional» a social» and 

a cultural interest.

On — on the taxpayers» It is true that many 

taxpayers have been held to lack to standing under 

Section 3» but I submit It is where they have brought 

what might be called good government or generalized 

grievances or have attempted to — to validate certain 

interests that they might have.

II
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This I think is the pocketbook case» the 

dollars and cents case» that was referred to in Dor emus. 

There Is even a separate tax involved here in these 

royalties where these taxpayers can legitimately claim 

that they are paying too much because the state Is 

getting t oo little.

QUESTION: Didn't we say In the Valley Forge

case that the taxpayer standing of — under Flast v. 

Cohen was going to be limited to First Amendment 

estab IIshsent clause claims?

MR. GRIBBON: Your honor» I didn't think it 

went quite that far. In addition to Flast* there was 

the Grand Rapids v. Ball recently which — which did 

give standing In — In Flast. But I would think —

QUESTION: Except Grand Rapids was an

establishment clause claim.

MR. GRIBBON: Yes.

QUESTION: And this Isn't.

MR. GRIBBON: But these taxpayers are claiming 

that the state has violated the specific strictures in 

the solemn compact between the United States and the 

Federal Government. And I would think that those 

strictures would be the substantial equivalent to the - 

constitutional prohibitions that gave standing in Flast 

and In Grand — Grand Rapids.

12
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QUESTION! All you need to bin on is one.

MR. GRIBBON: I'm sorry» Your Honor?

QUESTION! All — all you need to win on is 

either the teachers --

MR. GRIBBON! Either one or tne other. That's 

correct* Your Honor.

Finally» on the question of standing» we would 

submit that In the event the Court feels there is no 

standing which* of course» we think there is» the proper 

course of action* as it has done in the case where there 

Is intervening mootness* would be to — to remand with 

directions to vacate so that these Respondents» who are 

the ones lacking the standing who have the defect» would 

not get the benefit of what will be a final judgment on 

a very important question of Federal law.

This is more than just an aavisory opinion» an 

opinion of the Justices or the Attorney General. This 

opinion Is binding on the state legislature.

QUESTION! But that's true of the opinion In 

Doremus too* and we just dismissed certiorari* didn't 

we* in Do re bus?

MR. GRIBBON: In Doremus It was this — the 

— the holding was against the people who lacked 

standing. It was not in their favor.

We have found no case* despite the suggestions

13
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In Doremus — and none ha r. been cited to us -- where 

respondents who lack standing were able to retain a 

decision below. What you have suggested in Doremus 

might make that possible» but it woula seem here where 

we're not going to get the second chance to contest 

this» which was one of the things that led you where you 

were In Doremus that it would not be tco much —

QUESTION: But I have some difficulty with

that problem. If you assume we have no Jurisclction 

because of a lack of standing* why is it different than 

If the case — say the case was moot at the time it 

reached the Arizona Supreme Court. And they said» well» 

we realize this is moot» but we don't have to follow the 

Article III rules that the Federal courts follow. We 

think It would nice to enter a judgment here that will 

be binding on our — our government» and we're going to 

do it even though we may not have judicial power in the 

Federal sense. Could we vacate such a Judgment?

MR. GRIBBON: Oh, I don't —

QUESTION: And they had no — no jurisdiction

as a natter of Federal — I mean* there Is no Federal 

case or controversy, but they enter some kind of an 

order that the state — that gives benefits to people 

like this. How can we vacate that? And what you are 

assuming here is that even there is no standing and,

14
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therefore» no Jurisdiction» we have nevertheless have

the power to vacate that judgment*

MR. GRIBBQN: I don't see any real difference 

between that anc the situation where rcootness has 

intervened between the decision below and what you are 

doing now. You no longer — you don't have any 

jurisdiction» but nonetheless you will vacate.

QUESTION: No» not in a — from a state court.

QUESTION: Not from a —

MR. GRIBBCN: Not — not from a state court.

I think y ou ‘ re r I ght .

But I would suggest that what we're suggesting 

to you here» while there may not be precedent for it» Is 

really a very* very minimum ~ has a minimum potential 

for invasion of the state authority. This doesn't 

happen and isn't going to happen very often where 

respondents who are lacking» as is alleged here» are 

going to prevail below in a definitive way which is 

going to prevent the petitioners* who have lost below» 

from ever getting a ruling by this Court on an important 

Federal q ue stion.

But I — I go back to the standing question.

We do think that there is standing for both of these 

people and* as Justice White has said» only one of them 

needs to have the standing in order to be properly in

15
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this Court.

The second suggestion of the Solicitor General 

is that the decision of tie state court lacks finality 

tc permit this Court to review. In that — as to that* 

we believe that that represents a misconception as to 

what was decidec below and what remains to be decided 

now. The Solicitor General says there remains to be 

cited the — whether the leases that Petitioners have 

are void.

New* that was not an issue that was presented 

to the court below. Respondents* in bringing their 

suit* never asked for any kind of a determination as to 

the voidability of these leases. It is not a decision 

— it Is not an Issue that should come up before the 

court below on remand. When the — when the Arizona 

Supreme Court held in Respondents' favor* It gave them 

everything they asked for* a declaratory judgment that 

the royalty provision was invalid* ana said they could 

have an Injunction against further leases.

Now* on remand* the Superior Court has entered 

the injunction holding that the leasing statute — the 

royalty provision is bad. It has not gone further and 

enjoined further leases presumably because the state has 

said they are net going to issue and they have not 

Issued any new leases. And the state — and the court

16
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has held up action pending a — an attempt by all the 

parties to work out legislation which would take care of 

what the Arizona court has done.

And the holders of the — of the present 

leases are continuing to operate the nines. They are 

continuing to pay money» to pay the royalties of the 5 

percent. And there Is an agreement with the state that 

if and when the legislature acts pursuant to this 

Arizona statute» any new financial arrangements will be 

made retroactive to January 1» 1988, which is 

essentially the data of the decision below.

But no proposal was made to the lower court on 

remand that the leases be voided. We* therefore* think 

that this Is within the exceptions spelled out In Cox 

Broadcasting where the Court will hear — review state 

court Judgments even though some ministerial or 

pre-ordained things need to be — happen such as you 

decided In the Duquesne Light case here a couple of 

weeks ago.

I turn now to the substantive issues. The 

validity of this statute depends upon a proper 

Interpretation of four Federal statutes which were 

passed between 1910 and 1951. The first of these Is the 

Enabling Act to which I have referred. It does not 

include a grant of minerals.

17
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We believe that there was no occasion for 

Congress t'» consider whether the a I spos it iona I 

restrictions that it imposed in 1	10 were appropriate 

and should be applied to minerals simply because 

Congressi In accordance with its practice since 1	85» 

had not granted any minerals and did not have any 

occasion to consider what» if any» Kind of procedures 

should follow the leasing of minerals*

QUESTION: The Enabling Act reserved the

mineral r ights•

MR. GRIBBQN: Reserved the mineral rights» as 

did practically all of the enabling acts of the other 

states in the previous five or six decades*

So» we believe that we have to look elsewhere 

to the three other Acts» or principally to the Jones 

Act» to determine whether these restrictions — and I 

might note that these restrictions were — were more 

rigorous than those Imposed on any of the other states 

because prior to 1910» some of the states» ana New 

Mexico when It was a territory* had behaved In a way 

that the Congress thought was Irresponsible* either 

negligent or possibly fraudulent in disposing of 

resources. So* they took It out on New Mexico and 

Arizona and imposed these three dispositional 

restrictions on them in 1	10.

18
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We cone to 1927» the Jones Act* which was a 

landmark change on the part of Federal policy. For the 

first time» the Federal Government gave up the mineral 

wealth in 12 western states and gave it to each state. 

And it provided at that time that» first* the states 

could not sell the mineral wealth» but they could lease 

them as the Individual state legislatures would provide* 

New» there was in 1927» unlike 1910» no 

concern about states' responsibility. The western 

states had grown up. They had achieved maturity. They 

had political muscle. It was all a question of how 

right It was to transfer this mineral wealth to the 

western states because the eastern states already had It 

right from the beginning.

Our opponents take — take the position that 

four or five words in the granting clause of the Jones 

Act» these words being these grants "shalI be of the 

same effect" as the 1910 Act — that those words 

incorporate by reference all of the dispositional 

restrictions in the 1910 Act. We believe that that puts 

much too great a load on those four or five words.

In the first place» this paragraph* Section A 

In which these words appear* was not even In the bill 

until after both Houses of Congress had agreed on the 

substance of the legislation. It was put in at the

19
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suggestion of the Secretary of the Interior who was 

concerned that there might be a necessity for patents or 

some other procedures* and wanted to have It made clear 

that the title would pass Ipso facto* so to speak* when 

the legislation was passec.

Furthermore* this is a granting section. It 

Isn't a restriction section. The restrictions are in 

the next section. And if these words mean what the 

court below and Respondents say they mean* there will be 

a — a real conflict with the following section which 

dees contain restrictions. Those restrictions are that 

ail of the money that is obtained be used for the 

support of the public schools.

If "shall be of the same effect" means what 

the Respondents say It does* that was already taken care 

of because that was provided in the 1910 Act. There was 

no need to put it In again.

Secondly* Subsection A contains a very 

Important restriction — restriction that the minerals 

may not be sold by the state. Now* that isn't to the 

same effect of the 1910 Act because the 1910 Act and all 

of the enabling acts permitted sales under various 

conditions. So* this is in direct contrast to the same 

effect meaning that the Respondents and the court below 

would ask for.
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Now* in addition* we —

QUESTION: Subsection A doesn't -- doesn't

have that* ooes It? You say Subsection A prevents — 

that —

MR. GRIBBGN: Subsection A has the "shall have 

the effect." It is Subsection B —

QUESTION: That prevents the sale.

MR. GRIBBQN: — which has the re strIctions•

A being the granting provision* and B being the 

provision of restrictions.

S econoly —

QUESTION: Could — could you tel I me what 

—what your Interpretation of the effect of "of the same 

effect" Is? What — what does "of the same effect" mean?

MR. GRIBBQN: I think It is confined entirely 

to the passage of title* that the title to these lands* 

unlike the title to some other lands* mineral lands* for 

example* under the mineral law where you did have to go 

through patents* would pass a'utomat i ca II y just as the 

1S10 granted lands did pass automatically.

QUESTION: I see.

MR. GRIBBON: Now* we believe that the — the 

proponents of the decision below also err In giving —

QUESTION: Excuse me. Then* in other words*

it's just a redundancy because the last half of the
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clause says that* " and titles to such numbered minerals 

shall vest in the states at the time and in the manner."

MR. GRIBBON: It may be a redundancy. The 

Secretary of Interior put In the entire Section A. And 

his only concern* as near as could be (inaudible), had 

to do with the passage of title.

QLESTION* Whether you need a patent.

MR. GRIBBON: It's entirely possible he might 

have done It in two sentences instead of one, which 

would have been a more careful way. But this was not 

legislation. This was — It — It was his — his 

reasoning as to why this ought to go in. But there was 

no suggestion by him or anybody else that those words 

would carry with it an incorporation by reference not 

only of the restrictions in Arizona-New mexico, but all 

other 12 states.

QIESTION: Thank you.

MR. GRIBBON: The -- the Respondents also give 

insufficient meaning to this specific grant to the 

states to lease the minerals. They say that all that it 

means Is that the states will establish leasing forms 

and procedures, sort of a ministerial thing.

We submit that that was unnecessary. Leases 

were provided for In the 1910 Act. There was no 

specific reference to the state governing leasing forms
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or doing anything* So* it must have been assumed* quite 

naturally* that the legislature would have* through its 

sovereign powers* '.he inherent power to take care of 

these minor details which* the Respondents say* is all 

that is covered by the specific leasing authority 

granted In the 1927 Act*

In summary* we submit that it Is the Jones Act 

that is the principal act that should be looked to* And 

that's an Act which gets very little attention in the 

brief of Respondents. But it was the Act wherein the 

Congress finally showed confidence in the states and a 

willingness to give them very substantial authority over 

leasing and showed no disposition to limit that 

authority by reiterating anything about the 

dispositional restrictions that had been imposed many 

years later under quite different circumstances.

QUESTION* Did they ever remove the 

restrictions on non-mineral lands?

MR* GRIBBONs They removed them on — on 

grazing — grazing lands and on mineral* both types of 

mineral lands* but they have not been removed on the 

others*

QUESTION: That Is sort of strange* isn't ft*

if they have confidence In the states about minerals 

which are sc much more valuable?
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MR* GRIBBQN: Welly it may have been that the 

other was working all right. The — the land law 

legislation» as you can see here* has not been entirely 

logical on a year-to-year basis. It goes in fits and 

starts. And all of these acts aren’t congruent. It 

just may be that nobody from Arizona or any other state 

ever came and said these are burdensome* They were able 

to live with them.

They didn't need to do that on the minerals 

because Congress from the beginning recognized* largely 

on its own experience, that the minerals old deserve a 

certain kind of treatment* a different kind of treatment*

The next act that one would look to is the 

1936 amendment to the Enabling Act* The Jones Act was 

not an amendment to the Enabling Act. It was a 

f reestand ing Act.

In 1936 It was brought to the attention of 

Congress* Justice White, that the leasing of minerals* 

so-called hidden minerals* on lands which were not known 

to be mineral at the time of the grant* but were later 

discovered in minerals* was not covered by any kind of 

legislation* The Jones Act didn't cover them. The 

Jones Act was limited to the numbered mineral sections. 

And nothing covered the states of — the — Arizona's 

author!ty tc lease these hidden minerals.
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New* Arizona ane New Mexico had, ever since 

the time of the 1910 Act, been teasing these hidden 

minerals* ard they had been doing it without appraisal, 

without advertising* without auction* basically In 

accordance with established Federal procedures.

QUESTIONS These were the non-school land

sections?

MR. GRIBBON: Yes. These were not covered by 

the Jones Act and were held by decisions of this Court 

to have passed under the 1910 Act.

QUESTION: Mr. Grlbbon* may I ask? Did -- the

Arizona Supreme Court, I think, said that both the 

Enabling Act ano the state constitution were violated by 

— by the — the statute.

MR. GRIBBONs Yes, Your Honor.

QUESTIONS And I noticed the states abandoned 

the statute* but it supports the brief for the 

Respondents and argues that that's a independent state 

ground.

MR. GRIBBONs Your Honor, I don't understand 

that either the Solicitor General or the Attorney 

General of Arizona* who has come in as amicus* argues 

that there is an existing* independent and adequate 

state ground to support this decision.

What they suggest rather is that the Arizona
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constitutior has been Interpreted In a subsequent case 

dcwn in Arizona» Deer Valley» which doesn't involve 

minerals anc doesn't involve leasing» as going further 

than the enabling acts. Now» that is somewhat contrary 

to the perceived learning which was the Enabling Act 

which was — which required the constitution provisions 

meant the same thing.

But what they're saying is not that this 

decision has an adequate state ground» but maybe 

sometime in the future» if the Arizona court ever gets 

around to this» they might apply in the mineral leasing 

situation the kind of reasoning they did in Deer 

Valley. But that Is sheer speculation as to what they 

are going to apply.

QUESTION: Well» in any event» do you think

they've satisfied the requirement of Michigan and Long 

and —

MR. GRIBBON: No» they have not» anc I don't 

think — I'b sure the Solicitor General even does not 

assert that they have done that. And the reason for it 

I think Is plain. There is no statement in here. The 

court — the Arizona court reasoned entirely from the 

legislative history and the Federal legislation as to 

what the meaning of both the Enabling Acts and the 

Arizona constitution was.
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I mention It with respect to the 1936 Act.

New Mexico's right to lease minerals in such manner as 

its legislature has seen fit hao been confirmed by the 

Congress way back in 1928 at about the time Congress was 

passing the Jones Act. A case hao been decided in — in 

the Net Mexico Supreme Court* Neel v. Barker* which said 

that the dispositional restrictions of the 1910 Act did 

not affect mineral leasing on the hidden lands.

And the Congress of 1928 passed a resolution 

saying* yes* that's ajl right. We'll send it back and 

let New Mexico oeclae by a plebiscite whether it wants 

to have Its legislature do that. So* New Mexico had 

been freed since 1928 from any of these restrictions in 

the — in the Mineral Leasing Act — in so — in the 

1910 Act insofar as mineral leasing was concerned. The 

1936 Act was directed only at freeing Arizona In the 

same way —not in the same way* but to the same extent 

that Arizona had already been freed.

QUESTION: Mr. Gribbon* you — you — you

assert* if I — If I understand your analysis correctly* 

a dual regime for mineral lands then in Arizona.

MR. GRIBBON: (Inaudible).

QUESTION: Some* those that contained unknown

minerals in 1910* are — continue to be subject to the 

regime of the 1910 Act* and the other ones that were
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granted In 1927 are not

MR. GRIBBON: Tna; is right» Your Honor.

New» the Arizona legislature has accommodated 

those two rather modest differences by providing in Its 

statute that — that all Federal lands» however they 

came about» shall be leased in a way that would take 

care of the requirements cf the Jones Act and the 

Enabling Act. They cannot be sold» and the leases are 

limited to 20 years. But there are those two regimes.

I will mention finally the 1951 Act on which 

the Respondents rely importantly. The important thing 

about that Act is that it did not impose any 

dispositional restrictions either on hard rock minerals» 

which are what we're talking about here» or on 

hydrocarbon minerals which» for the first time» were set 

up as a separate regime. And» therefore» It is improper 

to make any kind of an inference from that act of 

legis latlon .

QUESTION: Thank you» Mr. Grlbbon.

(A lunch recess was taken.)

QUESTION: Mr. baron» we'll hear frem you now.

ORAL ARGUMENT OF DAVID S. BARON 

CN BEHALF UF THE RESPONDENTS 

MR. BARON: Mr. Chief Justice» and may it

please th e Cou r t.
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Before I address the merits* I'd like to turn 

to a jurisdictional issue that was raised before the 

recess* namely* the presence of an independent ano 

aoequate state law grounds for the decision below.

A* was noted* the Arizona Supreme Court based 

Its decision not only on the Federal Enabling Act* but 

also on the Arizona constitution. Ana white we realize 

that under Michigan v. Long* there is a presumption that 

the Federal ground is controlling* presumptions can be 

rebutted. And there are several factors that we think 

do rebut that presumpcion in this case.

First of all* the decision below by the 

Arizona Supreme Court refers to the Arizona constitution 

on at least nine separate occasions. The remand order 

states specifically that the trial court shall enter a 

judgment declaring the statute "unconstitutional and 

I nvaI id."

And we then have the subsequent decision that 

was mentioned by Mr. Gribbon* the Deer Valley decision* 

by the Arizona Supreme Court where that court declared 

that in its view the Arizona constitution imposes trust 

restrictions independent of and more stringent than 

those In the Enabling Act.

And finally* we have the amicus brief now from 

the State of Arizona itself taking the position that
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they believe — the State of Arizona now believes that 

the Arizona constitution prohibits this royalty statute 

and — as ar independent basis* and that any oecision by 

this Court under the Enabling Act on this statute would* 

in the state’s words* be "purely academic."

QUESTION: Well* sometimes when something has

happened between the time we've granted or noted 

Jurisdiction that Indicates the decision might be 

different* we vacate and remand for reconsideration in 

light of some — that subsequent event. And you t.h ink 

the subsequent event is the decision in another case?

MR. BARON: Well* Your Honor* In Michigan v. 

Long* the Court —

QUESTION: Is that — how about my question?

Is there something that has happened since we — since 

the decision In this case that indicates that there's a 

state ground?

MR. BARON: Yes* Your Honor. We feel —

QUESTION: What Is it?

MR. BARON: The Supreme Court -- Arizona 

Supreme Court decision in the Deer Valley case where —

QUESTION: Why shouldn't we remand for

reconsideration in light of that decision?

MR. BARON: Well* Your Honor* If — If that 

decision — that is certainly one option* but if that
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decision does» indeed» indicate» as we think it does» 

that there's an Independent and adequate state law 

grounds» then under this Court's precedent» this Ccurt 

would not have jurisdiction to — to address the issue 

at al i. And» therefore —

QUESTION: Excuse me. When you say that

—that there is an independent state law ground» that 

Isn't our law. It — our law Is that the ~ the 

decision below aust have been rested upon an independent 

state law ground —

QUESTION: Right.

QUESTION: — not that an Independent one

existed in the abstract which might have been used but 

was not. Oc you have any case of ours that -- that even 

suggests that?

MR. BARON: No* Your Honor. There have been 

no cases since Michigan v. Long that we have been able 

to find suggesting this —

QUESTION: Or before» or in Michigan v. Long.

MR. BARON: Well* Your Honor» In Michigan v. 

Long» this Court old indicate that the determination of 

whether an independent ground existed was generally 

going to be presumed against such a finding» but it left 

open the possibility specifically that the Court might 

find in specific circumstances that it would be more
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prudent and — and wise to — to defer to the state 

ground.

QIESTION: Yes» but the inquiry was always

whether this state court rested its decision on the 

ground» not whether it might have --

MR. B IRON: That's —

QUESTION: — not whether such a ground was

available» but whether it was used. Isn't that —

MR. BARON: That's — that's true, Your Honor, 

and I guess what —

QIESTION: And was it used here? is there any

— any suggestion at all that it was used here, any 

basis for thinking it was used by the lower court here, 

by the Arizona Supreme Court, In this case?

MR. B4RQN: Well, as I mentioned, Your Honor, 

the Arizona constitution was mentioned nine times in the 

opinion, anc this court relied on both state law 

precedent as well as Federal law precedent.

QUESTION: But, Mr. Baron, it seemed to me the

— almost 98 percent of the discussion in the opinion of 

Justice Feldman was of the Enabling Act and the other 

statutes, and there's just almost no discussion of the 

Arizona constitution.

MR. BARON: That's true, Your Honor. And I 

guess what we're arguing for is something of a
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rocd if icat ion or or a — or a clarification of

Michigan v. Long to suggest that subsequent developments 

prior to the time this Court decides a case might make 

clear to the Court that the jurisprudence of the state 

has established an independent state ground.

QUESTION: Welly that would be a changey i

think as Justice Scalia suggests. It would be a change 

from saying did the opinion In this case rest on an 

adequate state ground to could it have rested on an 

Independent state ground.

MR. BARON: Wei|y Your Honori I — 1 suppose 

you could characterize it as a change or simply as a 

—as a clarification of what Michigan v. Long meant when 

It said that other factors might be ccnsloered.

QUESTION: Do you care whether you prevail on

the Federal ground or the state ground?

MR. BARON: Welly Your Honor» I suppose we 

would prefer to prevail on bothy but —

QUESTION: Yesy you would like the benefit of

this decision below without having it reviewed here.

MR. BARON: Welly that's — that's certainly

true.

QUESTION: That's like an Independent state

ground is I suppose.

MR. BARON: Yesy that's certainly --
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QUESTION Except that it wasn't used in this

case.

QLESTION: kelly Mr. Baron» suppose we — we

disagreed with you ano thought that Michigan and Long 

had not been satisfied here and that when It hadn't 

decided the Federal grounds. And then we sent it back 

under our usual form of remand for further proceedings 

not inconsistent with our opinion.

Would the state court be free then to say» all 

right* if we car.'t have — we're not going to look at 

the state grouno and say that we'll reinstate our 

judgment on the basis of the holding of

urconst itut iona I Ity under the state constitution? Could 

that be done?

MR. BARON: Your Honor» If I understand the 

question» If — If this Court dismissed and remanded for 

further consideration —

QUESTION: Yes.

MR. BARON: — or vacated and remanded for 

further consideration» I — I believe the state would be 

perfectly free to make very clear that it did rely on an 

Independent and adequate state ground In this case.

QUESTION: Even though we — we here found

that we can't say that Michigan and Long have been 

satisfied lr respect of a holding that it was — rested
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on a state law ground.

MR. BARON: Well» It the remand from this 

Court was broad enouc h to allow such a finding» then 

certainly they coula maKe such a --

QUESTION: Well» it doesn't matter what we

say. They have the power to enforce the Sr own 

constitution. We couldn't prevent them. The courts have 

done that several times» and this Court has taken 

jurisdiction» reversed on the Federal court. The 

Opperman case —there are three or four of those cases 

where we managed to write advisory opinions by following 

this procedure. But that's perfectly within their power.

MR. BARON: That's — we would certainly agree 

with that» Your Honor.

QUESTION: Sure.

MR. BARON: Now, turning to the merits, this 

Court 22 years ago unanimously held that under the 

Arizona Enabling Act, the schools of Arizona were to 

receive the full benefit and the most substantial 

support possible from the school land grant to that 

s ta te •

And the broad exemption that the mines are 

asking for here completely flies in the face cf those 

goals. It would allow the State of Arizona to continue 

to sell off school trust minerals at one of the lowest
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royalty rates In the Nation and to» in some cases» 

literally give them away» and that is — cannot be what 

Congress hac in mind when it granted these lands in 

express trust to the state for the sole and -- and 

exclusive benefit of the public schools.

And Just to Illustrate how this statute 

depletes the trust* I'd like to cite an example from the 

record — ard — and this Is undisputed. Just south of 

Tucson* one of the Petitioners in this case* Asarco* 

Incorporated* operates a mine* part of which is on state 

school trust land and part of which is on the Tohono 

O'Odham Indian Reservation.

During one 10-year period recently in the 

1970s on the state side of that lease» the state paid 

the flat 5 percent royalty on millions of dollars' worth 

of minerals they took out of that land. But on the 

Indian side» during the same 10-year period* Asarco paid 

royalties ranging from 6 to 14 percent for minerals.

And beyond that* during one month in 1983» 

Asarco paid no royalties whatsoever on $2 million worth 

of trust minerals taken from the school lease because 

the net value of the minerals in that month was zero* 

and the royalties are calculated as a percentage of net 

value.

New» this is just the kind of thing that
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Congress was trying to prevent when it adopted all of 

these f.rust restrictions.

QUESTION: Excuse me. Even — even without

the specific restrictions contained* wouldn't — 

wouldn't there be some action if it were shown that even 

though you con ' t have to establish the value beforehand* 

you are not dealing responsibly with these lands?

I mean* even — even under — even under 

Petitioners' theory* it's acknowledged that — that 

these mineral rights have to be used for the benefit of 

the schools. Isn't that right?

MR. BARON: (Inaudible).

QUESTION: So* wouldn't you — wouldn't you

have a cause of action of some sort against outrageous 

giving away of the lands without giving the money to 

schools at all?

MR. BARON: That's certainly our position*

Your Honor* and It's our position that there are really 

two kinds of restrictions In this Enabling Act. There 

are the specific requirements for an appraisal in each 

case* and there Is also the baste fiduciary duties that 

the state has as a trustee.

And here we have argued — and we believe the 

court below held — the state has violated both of those 

kinds of duties. And we believe that this statute is on
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its face a violation of both of those kinds of duties 

because It limits the ability of the state ar a trustee 

tc obtain the optimal return» and it forces the state to 

give away these assets. It's not simply a question of 

every once in a while there's a fluke and *— and the 

state Incorrectly manages the lands. The statute forces 

these res uIts.

N cw —

QUESTION: Does the statute set the royalty

percentage?

MR. BARON: Yes. It is flat 5 percent — 

QUESTION: Five percent.

MR. BARON: — for all leases. And It's the 

same regardless of whether it's gold or sandstone or 

--or any other nlneral or wherever it is in the state.

QUESTION: And when did that become a part of

the law?

MR. BARON: That was enacted in 1541» Your

Honor .

QUESTION: Nineteen forty-one.

MR. BARON: Yes.

The first mineral royalty statute —

QUESTION: It's not clear to me how these

subsequent statutes bear upon the Interpretation of the 

1526 Act in any event.
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MR. BARON: Your Honor* It's our position that 

we have to read the Arizona Enabl ing Act as It reads 

today. And the most recent amendment to the Arizona —

QLEST10N: Well* correct me if I'm wrong. 1

assume that if the Federal Government grants a certain 

ownership and prerogative witn respect to Its lands* it 

can't later make it more restrictive. Or am I in error?

You're not saying that the subsequent statutes 

made «ore restrictive the terms on which the states held 

the lands* are you?

MR. BARON: No* no? Your Honor. It's our 

position* as we stated in our brief* that these lands 

have always been subject to the trust restrictions* and 

that —

QUESTION: But if that's true* then It seems

to me that we have to focus on the 1926 and the 1910 

s ta tu te s.

MR. BARON: Well* Your Honor» I — I know of 

no principle that says that Congress cannot modify 

Federal law to — to make It more —

QCESTION: Well* you've Just conceded It can't

make It more restrictive.

MR. BARON: Well* If I did* I misspoke.

QLEST10N: And —

MR. BARON: That — that Is certainly not our

3 S
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position

QUESTION: So» you think that If the states —

MR. BARON! But I tfl nk —

QUESTION: — If the states — assuming

arguendo* If the states had the authority to enter these 

leases in 1926* could the Federal Government pass 

legislation depriving the states of that authority in 

19 A1?

MR. BARON: I'm not sure* Your honor* but I 

don't think that's what happened here. I think what 

happened here Is that subsequent congressional 

legislation simply clarified and — and confirmed what 

congressional intent was all along. Congress In 1951 

made very clear that It felt minerals had ail along been 

subject to the trust restrictions.

QUESTION: Meli* I assume we can give that

weight as congressional reading of its early statute*
»

but It's not binding* Is it?

MR. BARON: No* but I think in the context of 

the 1951 amendment it Is pretty significant. In that 

amendment* Congress authorized the state to enter Into a 

variety of leases all in a manner to be made — to be 

determined by the legislature* grazing leases* 

agricultural leases* oil and gas leases* and mineral 

leases* all In a manner to be determined by the

AO
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I e g i s I a tu r e

But critically» It then went on and 

specifically exempted only oil and gas leases from the 

reaulrenent for an appraisal. No such express exemption 

was given fcr any other kind of leases* Incluolng 

mineral leases. And the — the rule of construction* of 

course* Is that when Congress specifies an exception to 

a general rule* other exceptions are not to be implied. 

And — and so — so* in this event* In the —

QUESTION: Me I I — well* do you agree that the

most that shows Is that Congress interpretea its earlier 

statutes as prohibiting these leases? And it's just a 

question of whether Congress' Interpretation Is right.

MR. BARON: Well* Your Honor* certainly it 

shows that* but I'm not sure that It shows only that 

because in 1936 oil and gas leases were treated as a 

subset of mineral leases. And* therefore* in order to 

exempt oil and gas leases from the appraisal 

requirement* Congress had to specifically and 

deliberately separate the treatment of those two kinds 

of leases. So* I think It says more than simply what 

Congress thought all along.

Beyond that* what — what the mines base most 

of their argument on in this case Is the notion that in 

allowing tht states to determine the manner of leasing*
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Arizona was somehow being authorized to — to have 

completely tree reign.

But this Court in Alamo Lano and Cattle 

Company — the Alamo Land and Cattle Company case only 

about 12 years ago» applied the true value and appraisal 

requirements to grazing leases which» like mineral 

leases» are authorized in a manner as to be determined 

by the legislature.

And» indeed» every other court that has 

aodressed this question has concluded that congressional 

directions to allow the states to determine the method 

or manner of leasing is not a waiver of trust 

restrictions» but rather an allowance for the state to 

set the details of leasing* things like the term and the 

method of appraisal and the duration of leases and other 

details of which there are many In these leasing 

s ituat I on s.

Now» beyond -- beyond the specifics» I think 

it's fair to ask» having gone to all of this trouble to 

put all of thuse explicit trust restrictions around 

these trust lands so that the schools would get all the 

benefit» why would Congress then turn around and exempt 

one of the most valuable resources. And the only 

explanation the mines have to offer Is that mineral 

leases are supposedly Impossible to appraise.
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Bet the simple fact is that this Court ru tea 

in 1890 that mineral interests were appraisable although 

it’s somewhat more difficult than other Interests. And» 

in fact» it used the same language to authorize other 

kinds of leases» none of which are claimed to be 

difficult tc appraise.

QUESTION: I thought their explanation was

really quite different» namely» that it was a different 

Congress» which your argument doesn't seem to 

acknowledge. The Congress — the 1951 Congress was not 

the 1926 Congress which was not the 1910 Congress. And 

each of them feels quite differently about whether the 

states ought to have these mineral rights and what the 

restrictions ought to be. I mean» you speak of Congress 

as though it's one continuing body there. It Isn't.

It's a different Congress» different people» different 

views about what the states ought to have.

MR. BARON: Your Honor» I'm not sure that 

that's the nines* argument. But» in any event» we think 

the legislative history throughout is pretty conclusive 

that Congress always intended these lands to be used for 

the schools and that — and that the grant» for example» 

under the Jones Act was a grant confirming and by its 

own terms extending the prior grants. And the 

legislative history talks repeatedly about desiring to
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effectuate the purposes of the original grants. So —

QUESTION: But the mines don’t argue that the

proceeds of these grants shouldn't be used for the 

schools. It's just a question of a leasing proceaure.

MR. BARON: That's true» Your Honor. But If 

you — if you adopt the mines' view* then it's okay for 

the state to give these — these assets away cn 

occasion. And that is Inconsistent not only with the 

specific appraisal requirement* but also with the basic 

trust duty that the state has as a trustee to optimize 

revenue and to prevent the loss of trust assets.

QUESTION: kelly do you unoerstand the

Petitioners to argue there is no such duty as the one to 

which you —- you last referred to?

MR. BARON: No* Your Honor. In fact* In their 

reply brief now they concede that they have such a duty. 

Their only response on that question is that there must 

be some sort of a finding below In that kind of case 

before you can find a breach of trust. But the cases 

are quite numerous in which courts have found these 

kinds of statutory limits on trust returns to be 

facially a breach of trust because they limit the 

ability of the trustee to maximize revenues.

And* indeed* no other state has a 

ncn-negotiable* fixed royalty rate. And certainly no
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private trustee would set a cap on what he or she could 

collect In Interest on trust investments. That Is not 

consistent in any way with basic trust responsibilities.

In conclusion» as I mentioned before» to say 

this statute is allowable is to say that the State of 

Arizona can literally give away trust minerals. There 

is no question but that Is what has happened in this 

case. The statutory formula requires the state to give 

away minerals where the net value or the costs of 

production exceed the value of the minerals. And that 

cannot be what Congress had in mind when it provided 

these lanas for the purpose of benefiting the schools of 

Arlzona.

QUESTIONS Thank you» Mr. Baron.

Mr. Wright* we'll hear now from you.

ORAL ARGUMENT OF CHRISTOPHER J. WRIGHT 

AS AMICUS CURIAE IN SUPPORT OF RESPONDENTS

MR. WRIGHT: Mr. Chief Justice» and may It 

please th e Cou r t.

In our view» all that this Court should decide 

is that It lacks jurisdiction under 28 U.S.C. 1257 

because there has been no final judgment here.

The Arizona Supreme Court remanded this case 

to the Superior Court with instructions» which are 

reprinted at page 29 of the appendix to the petition.
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And they state: “It is not possible” on this record — 

"It is not possible to tell on this record just what 

further relief is appropriate. The trial court Is 

instructed to hear arguments ana, If appropriate, take 

evidence on that question and to grant such relief as 

may be appropriate and consistent with the principles 

announced lr this decision.”

In these circumstances, It would drain Section 

1257's finality rule of all meaning to hold that there 

has been a final judgment.

QUESTION: Melt, one can argue that our cases

long ago have drained It of most of Its meaning I think.

(Laughter•)

MR. WRIGHT: This — this Court has held, 

though* that it — it does have meaning, that — and the 

only possible exception that applies here is that the 

proceedings to be conducted on remand are merely 

ministerial. However, it Is not the case that they are 

merely ministerial here. There are very serious 

questions to be decided on remand.

QUESTION: (Inaudible).

QUESTION: How different is this is, Mr.

Wright, from the Ouquesne case where I think, In effect, 

we said the Pennsylvania Supreme Court decided finally 

it wasn't going to cnange Its mind on a question of
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Federal taw? Can't you say the same thing about the 

Supreme Court of Arizona here? They're not going to 

change their mind about the fact that the Enabling Act 

makes the state statute unconstitutional.

MR. WRIGHT: What the Court said in Duquesne» 

as I understood It» was that — that proceedings on 

remand were simply foi the public utility commission to 

apply a mathematical formula and — In determining what 

relief was appropriate. Here It's very different.

There Is a very live issue as to whether Asarco and the 

other mining companies' leases are void.

And — and we expect that there's going to be 

significant litigation on remand on that issue which is 

an issue of Federal law because the Enabling Act says in 

Section — in paragraph 10 of Section 28 that leases are 

void unless there has been substantial conformity with 

— with the terms of this Act. And — and that is what 

is to be decided on remand.

Now» Asarco‘s sole argument has been that this 

is final because the plaintiffs haven't sought to void 

the leases. Well» that Is wrong. And I'd like to 

devote a couple of minutes to that point.

QUESTION: The — the Respondents don't Join

you in this argument» do they?

MR. WRIGHTS Respondents agree that the

4?
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mineral leases are void* and they will seek to void 

them. Respondents are a little bit uncomfortable with 

this argument because they believe it is so clear that 

the mining companies' leases are void that they — that 

they don't think that the litigation on remano will be 

as substantial as we think It may be. Bbt — but they

QUESTION! Then the —- your answer to my 

question is* not they do not Join you In this argument.

MR. WRIGHT! Yest that is correct for a 

totally different reason than the mining companies 

believet I nay add. They're both taking extreme 

positions: one* that the plaintiffs haven't asked to

void the leases; and the othert that the leases are so 

clearly void that it won't take much on remand to hold 

that.

New» obviously» they can't —

QUESTION! Of course» you — you may lose on 

this «— on thi s —

MR. WRIGHT: Excuse me?

QUESTION! — opposition and you're going to 

cover the merits anyway.

MR. WRIGHT: I intend to get to the merits» 

Justi ce B lackmun.

But I do want to state very quickly that In 

the notice to the defendant class» point A under the
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possible consequences of a judgment In favor of the 

plaintiffs is current state mineral leases might be 

I nva I I d.it ed .

And I would also like to note that in Asarco's 

motion to Intervene* they said that plaintiffs seek to 

have the Arizona mining statute declared 

unconstitutional* thereby Invalidating all existing 

mineral lease agreements. So* it has long been 

understood that the plaintiffs seek to have these 

—these leases declared void. And there — there can 

really be nc argument on that point.

And* as I've said* as long as there Is a 

dispute on this point* we don't think It can be said* as 

In Duquesne* that the proceedings to be conducted on 

remand are cerely ministerial.

Turning then to the merits* I think It would 

be useful to look at the plain language of the statute* 

something that hasn't been done yet. The key paragraph 

is paragraph 3 of Section 28 of the Enabling Act which 

says —* this is on page 5QA of the appendix to the 

petition. It says that the leasing of any of said lands 

in such manner as the legislature of the State of 

Arizona may prescribe for mineral purposes is 

permissible. And then right after that* it says the 

leasing of any of said lands —
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QIEST10N: Whereabouts on page 50A are you —

MR. WRIGHT: If you go down to point L —

QLESTION: Ckay.

MR. WRIGHT: — about two-thirds of che way 

down» point 2 says that the leasing of lands for mineral 

purposes» other than oil and gas» Is permitted in such 

manner as the legislature of the State of Arizona may 

p re sc r I be •

New» number 3» right under that» the next 

clause of the same sentence says» "The leasing of any of 

said lands» whether or not also leased for other 

purposes» fer the exploration» development and 

production cf oil» gas and other hydrocarbon 

substances»" et cetera — I would like to skip down a 

little — "say be made in any manner with or without 

aover 11 semert* bidding or appraisement ano under such 

terms and provisions as the legislature of the State of 

Arizona may prescribe."

Looking at 2 and 3 together» we don't think It 

could be more clear that oil and gas leases m;:y be made 

without appraisement» but other mineral leases» such as 

those at issue in this case» may not be made without 

appra isement.

And I would like to note that this 1951 — the 

1951 Act totally revised all cf this sentence. It
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didn't just tack on part 3. It — it revised the whole 

thing. Hydrocarbon and non-hydrocarbon mineral leases 

had previously been -- been lumped together.

QIESTION: Do you think, hr. Wright, in

following up Justice Kennedy's question, that the 

government can come along many years after the Enabling 

Act and Inpose more arduous conditions on the state's 

alienation than it did in the Enabling Act?

MR. WRIGHT: Weil, we — we don't think It 

can, but we agree, first, that it hasn't and that 

Federal law makes that clear.

And It is also perfectly clear in this case 

that — that the Jones Act can't mean what — what 

Asarco says it means. What they draw from the Jones Act 

Is that these lands aren't in the school trust. As we 

note in the last paragraph of our — of our brief, the 

Arizona constitution makes absolutely clear that all 

lands, no matter how they have been given to the state, 

are subject to the school trust. So, it's absolutely 

ciear that these lands are part of the school trust, 

whether the Jones Act means what they say or not. And 

we disagree that Congress ever meant to do away with all 

these restrictions in the Jones Act as well.

QUESTION: I don't — I don't understand they

are saying that these lands are not subject to the
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school trust* The Jones Act itself makes then subject 

to the school trust. You don t have to go to the state 

const itut ior.

MR. WRIGHT: I'm sorry. Ana the state 

ccnstitutior also makes clear that they are -- that they 

are subject to all the restrictions In — In the — In 

the schoo I trust.

QUESTION: Well» that's very interesting* but

I don't see what that has to do with whether the Federal 

Government has made them subject to those — to those 

restr ictlons.

MR. WRIGHT: Well* if In this case» the Court 

agreed on that Jones Act point* then the conclusion on 

Federal law is that the Enabling Act is — is really 

fairly irrelevant to this — to this case. But It would 

be perfectly clear — perfectly clear — under Arizona 

law that — that all of the restrictions which are 

reprinted In the Arizona constitution apply* and — and 

that this Act — and that the opinion below really has 

no meaning except under state law. And we think that 

the — the proper conclusion then would be to dismiss 

this case as improvIdentIy granted.

QUESTION: But leave it — leave the opinion

in — Int ac t?

MR. WRIGHT: We think you have to leave the
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opinion intact for two reasons because we think this 

Court lacks jurisdiction for two reasons»

QUESTION? Well» I know* but suppose we 

d i sag ree with y cu .

MR» WRIGHT: If you believe that the Court has 

jurisdiction* I would nevertheless think that It was 

much the better ci.urse than dismiss as i mpr ov iden 11 y 

granted.

QUESTION: Well» certainly we have the power

to — we certainly have the power to reverse it —

MR. WRIGHT: If you — yes* if you have 

jur iso I ct ion.

QUESTION: — and have the power to vacate it

for some good reason* like there has been some 

development in Arizona law that maybe would make this 

constitutional decision unnecessary.

MR. WRIGHT: Well* if I may Just respond to 

that briefly. We think that the recent development In 

Deer Valley pins us down* but we think it is also quite 

clear from the court's decision below which in Its 

holding mentions the Arizona constitution that — that 

it would reach this result.

Thank you.

CHIEF JUSTICE REHNQliI ST: Thank you, Mr.

Wright.
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The case is submitted

( hhe r eupon ♦ at 1:30 o'clock p.m.» the case 

the a bo ve-ertit I ed matter was submitted.)
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