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IN THE SUPREME COURT OF THE UNITED STATES

----------------------------------------------------------------------------- x
•

PITTSBURGH £ LAKE ERIE RAILROAD J 
COMPANY, i

v .
Petitioner,

No. 8 7-15 69

RAILWAY LABOR EXECUTIVES' 
ASSOC I AT I ON ,

Respondent?

a nd

PITTSBURGH £ LAKE ERIE RAILROAD 
COMPANY,

Petitioner,
v. No. 87-1888

RAILWAY LABOR EXECUTIVES' 
ASSOC I AT I ON , ET AL. ,

R espond en tS.

Washington, D.C.
Wednesday, Maich 29, 1989

The a bov e-e nt i t le d matter came on for oral argument 

before the Supreme Court of the United States at 10«u2

3 • in*

APPEARANCES?

RICHARD L. WYATT, JR., Washington, D.C.? on Dehalt of 

Pet it i one r.

1

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JEFFREY P. MINEAR» Asst. to the Solicitor General»

Department of Justice» Washington» U.C.» as amicus 

c ur i a e

JOHN O'B. CLARKE» JR«» Washington» D.C.J on benalf of 

R es po nde n ts .
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cnniiis
Q£al_argumeni_of

RICHARD L. WYATT, JR.

On behalf of Petitioner 

JFFFRFY P. MINEAR

As amicus curiae 

JOHN O'B. CLARKE, JR.

On behalf of kesponcents 

££BUTTAL_ARGUMENT_0F 

RICHARD L. WYATT, JR.

On behalf of Petitioner
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11; AS a .in.

CHIEF JUSTICE RfcHNQ Ul ST • We'll hear argument 

next in No. 87-1589» Pittsburgh t Lake Erie Railroad 

Company v. Railway Labor Executives' Association» ana 

No. 87-1888» Pittsburgh £ Lake Erie Kailroad Company v. 

Railway Labor Executives' Association.

ORAL ARGUMENT OF RICHARD L. WYATT» JR.

ON BEHALF OF PETITI UNER

MR. WYATT; Mr. Chief Justice» and nay it 

please the Court;

Seventeen months ago the Pittsburgh £ Lake Erie 

Railroad decided to go out of the railroad business.

The simple undeniable fact in this case is that after 

years of losses and a fruitless search for a buyer» it 

finally found a buyer willing to buy its assets.

Deciding to exercise its fundamental right to 

go out of business» it entered into an agreement to sell 

certain of its assets to Railco. Now» 17 months later» 

much against Its will» the railroad is still in business 

and it's still losing enormous amounts of money. Over 

one —

QUESTION; Excuse me.

MR. WYATT; — million dollars each month.

QUESTION; How fundamental is that right now»

A
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to go out of business? Can the Interstate Commerce 

Commission prevent a railroad from going -- it can 

certainly prevent a railroad that stays in business from 

abandoning certain parts of its operations. Can t ne 

Interstate Commerce Commission compel a (ail road to 

continue to serve if It really wants to go entirely out 

of business?

Mk. WYATT; Your Honor» they cannot require 

them to serve indefinitely» as we indicate in the Fifth 

Amendment cases. I believe the Br ooks-S can I on case was 

a railroad case where the Interstate Commerce Commission 

tried to prolong the railroad from going out of 

business. There Is a point at which a losing railroad 

has a right» even as against the ICC» to go completely 

out of business.

But Mr. Justice Scaila is correct» the ICC ooes 

have the authority to require that raiiroaa to delay its 

exit from the industry. And that is exclusively the 

IC C' s au th or i t y .

QUESTION; And that's theoretically all we're 

talking about here, A delay of exit» 1 suppose.

MR. WYATT; Well» at this point we are now 

talking about a 17-month delay in exit» which appears to 

stretch on endlessly. We are now talking about an 

interminable delay and we're talking about a specific

5
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ICC order in this case, Mr. Justice Seal ia, which said 

the immediate consummation of that transaction to kailco 

was in the public interest and it should have been done 

i mme diat e Iy.

Instead, what we have in this case now are two 

companion rulings from the Third Circuit Court of 

Appeals that hold that the company, while it was free to 

decide to go out of business, it could not do so until 

it completed the bargaining processes of the Act. And 

it also held that RLEA's strike, launched, as the 

district court said, to deliberately frustrate the terms 

of the JCC-approved sale, and for that purpose alone, 

that that str Ike could not be enjoined as a violation of 

the Interstate Commerce Act.

But, really, we believe three issues critical 

to the resolution of the issues this Court granted 

certiorari on. Those three issues are, first, the 

Interstate Commerce Act, the nature and scope of the 

Interstate Commerce Commission's exclusive and plenary 

jurisdiction In these transactions.

The second is the nature and scope of the 

Railway Labor Act's bargaining command, and it's command 

— and its prohibition on unilateral action. Do those 

bargaining commands ana ao those prohibitions apply to 

ICC-regula ted transactions?

6

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2C

21

22

23

24

25

We think there's a third critical issue. 

Depending on the resolution of the Interstate Commerce 

Act issue ana the Railway Labor Act issue* it may not be 

necessary to reach it. but the thjro issue would be the 

accommodation issue. Ana that is if these two 

conflicting laws do — If these two laws do apply in a 

way where there is a conflict* what is the appropriate 

accommodation of the two laws.

Turning first to the Interstate Commerce 

Commission issue* we think It's clear* and it's always 

been clear* that in the case of fundamental corporate 

transactions Involving rail carriers the Interstate 

Commerce Commission has exclusive ana plenary 

jurisdiction to approve or disapprove those 

transact ions.

For instance* the exit of the Pittsburgh L Lake 

Erie Ral Iroad from the industry. That was governed 

under Sect ion 10901 or 10903 of the Interstate Commerce 

Commission. The purchase of assets by Railco* or the 

potential purchase of assets* that was governed under 

Section 10901 in this case.

Exit* entrance* sale of assets* in most cases 

are subject to the extensive regulatory framework of the 

ICC* and that's because Congress has repeateoly 

recognized that railroads are infuseu with the public

7
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interest. And It's given the ICC a broao mandate to 

regulate railroads. It regulates the railroad system of 

this country in the public interest and under a standard 

of public convenience and necessity.

This transaction was regulated* as I've 

indicated* under Section 10901 in the ICCs order in Ex 

Parte 392.

But more than just regulating corporate 

transactions or the sale of assets* entrance and exit of 

new companies* the ICC has very large discretionary 

jurisdiction over labor interests. The interests of the 

Railway Labor Executives' Association in this case.

Their interest comes from Section 10101(a)* subsection 

12* where they're charged by Congress with provioing 

fair waaes and suitable working conditions for t ne 

employees in the nation's rail Industry.

And their interests and their discretion comes 

from further than that. Their discretion also goes Dack 

as far as the case of United States v. Lowderi* this 

Court's decision in a discretionary transaction* this 

Court holding that the ICC had the discretionary 

authority to protect the interests of labor in the 

transaction to further labor peace and to improve the 

morale of the employees of the nation's railroads.

For 50 years beginning before the Lowden case

6
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and continuing after the Lowden case, rail labor has 

regularly gone to the ICC and they've regularly gone to 

Congress and they've implored both, and usually been 

successful, to impose labor protective conditions in 

ICC-regu la ted transactions.

In this particular case, this transaction was 

governed under the ICC ' s order In Ex Parte 392. Rail 

labor participated fully and completely in the 

formulation of the policy of Ex Parte 392. They 

participated actively. They opposed what the ICC dio in 

Ex Parte 392, but they were participants.

What they received from Ex Parte 392 was the 

right to petition the ICC in exceptional cases where 

they could demonstrate extraordinary circumstances in 

under 10901 and could show that their interests were 

truly being harmed by the transaction.

In this particular case, the Pittsburgh f. Lake 

Erie transaction, rail labor never went to the I CC under 

Ex Parte 392 and tried to invoke Its discretionary 

jurisdiction. Instead, rail labor went to the ICC ana 

they went and said to the ICC, you should stay this 

transact ion.

Why? Not stay it to look at the impact on 

labor, but stay it to give us, the employees, an 

opportunity to make a competing offer for this

9
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railroad. We don't liKe the purchaser. We don't like 

kailco. We want to make our own offer. And we have an 

investment advisor* in fact» and he's going to offer an 

affidavit. And the affidavit of the investment advisor 

is in the record.

But from the very outset of this proceeding 

rail labor was insistent that they had a right* through 

the ICC process originally* to make an offer themselves 

to purchase the railroad. So* they invoKed all sorts of 

ICC jurisdiction under Ex Parte 392.

But the primary reason for the invocation* as 

the filings indicate, was not laoor protections, to 

protect these employees from the effects of the 

transaction. But, instead, was to say* "Give us an 

opportunity to buy the railroad."

The ICC in an order in this particular case 

denied rail labor's motion for a stay. They looked at 

the situation with the PtLE, understanding the economic 

realities of a sale transaction* the fact that the 

financing wouldn't last forever for the purchaser. They 

looked at the entire situation and said the P£LE is very 

weak, the P£LE is very sick. They are also essential to 

the national transportation interests. This transaction 

needs to be consummated immediately, and we will not 

stay it.

10
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They aid suggest to the RLEA that RLEA could 

come before them after the fact — which is exactly what 

the 10505 exemption procedure requires -- ana oral ly 

they could come before them and raise all claims. They 

coula even raise their claim to have the transaction 

reversed. And they ordered PELE to maintain its 

corporate existence.

QUESTION; Well, Hr. Wyatt, the Solicitor 

General, of course, takes a view somewhat different from 

yours ana says it's true that we should not interpret 

the Acts here to preclude the railroad from going out of 

business but that the RLA can be reconci leo with the 

statues governing the ICC by requiring some limited 

effects bargaining.

Are you going to address yourself to that

argument?

MR. WYATT; Yes, your Honor. I was going to 

address that now. I do think, though, that the 

statutory scheme of the Interstate Commerce Commission 

comes into play in evaluating any duty to bargain over 

effects that might arise in a transaction. Ana 1 think 

it's important for the Court to real ize and focus on, 

contrary to the Solicitor's approach, how extensive 

those protections are ana how powerful the ICC is ana 

how vlgi lant It has been to protect the interests of

11
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rail labor employees from just the effects of these 

corporate transactions.

That has been their primary role with respect 

to rail labor for bO years. And Congress has recognized 

i t.

QUESTION; Does the ICC» in your view» clearly 

have power to cover all the effects» If you will» of the 

termination? Severance pay and so forth?

MR. WYATT; Justice O'Connor» I think the ICC 

has far more power — they certainly have the power to 

cover severance pay and traditional effects. They even 

have the power» we would submit» to effectively compel 

us to look at KLEA's purchase offer. They even have the 

power to inrpose the successor sh i p obligation.

They have a very broad conditioning power that 

is a fundamental power» and they can simply impose upon 

us whatever conditions as a condition of our exit from 

the industry.

QUESTION; Mr. wyatt» do I understand your 

position to be that you — given the fact that under 

your view the ICC has such extensive power and has 

historically imposed labor conditions ana all the rest» 

did you have no duty to bargain over the protective 

provisions tnat the RLEA asked for?

MR. WYATT; That's correct. In the case of an

12
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ICC-approved transaction» Justice Stevens» once that 

transaction process goes forward or is initiated» the 

effects — whatever RLEA wants by way of effects» it has 

to present that petition to the ICC.

QUESTION; Through the ICC.

MR. WYATT; To the ICC. We have to know — in 

this case PELE intended to honor its labor agreements as 

it understood them to exist. There is no question that 

we were intent on honoring the terms of the labor 

ag reemen ts .

But we have to know with some certainty when we 

enter into these corporate transactions» when we go to a 

buyer and say» would you like to buy us» would you like 

to buy our assets — we have to be able to tel I them 

what our I iab I litles are at that point In time.

QUESTION; You do acknowledge tnat — a no I 

don't see that this is entirely consistent. You do 

acknowledge that if anything you were doing in 

connection with the sale violated your labor agreement» 

then the provisions of the Rail Labor Act would apply 

and it would be a major dispute and would have to go 

through that mechanism.

MR. WYATT; Mr. Justice Scalia» I do not 

acknowledge that.

QUESTION; You don't?

13
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NR. WYATT; That fact is just not piesent in 

this case.

QUESTION: Okay.

NR. WYATT» Everyone has agreed from the outset 

in this case that there is no violation of the labor 

agreements as they exist.

QUESTION; Suppose there were, suppose your 

contract said the company will not go out of business 

for 20 years. That's what your collective bargaining 

agreement says. And then you try to sel I within the 20 

years. what — what would be — do you think that the 

ICC's approval would be an end of the matter?

NR. WYATT; I think the ICC — I think the ICC 

woulo have jurisdiction and would have discretion. now, 

how the reconciliation of a — how the ICC would 

reconcile an explicitly guaranteed contractual right ana 

what they view to be the needs of this country in the 

national transportation system, I'm not sure. They've 

suggested — and, in fact, they've said — in the ERVR 

case —

CHIEF JUSTICE REHNQUI ST; We'll resume at liOO

o'clock.

( Rec ess.)

CHIEF JUSTICE REHNQUIST; We'll resume the 

argument where we left off» Nr. Wyatt.

14
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MR. WYATT; Thank you» Mr. Chiet Justice ana 

may it please this court;

QUESTION; Let me ask you» if I may. Is it 

your contention that the decision — PELL's decision to 

sell was not what in the words of the RLA is some 

respecting rates of pay» rules or working conditions 

that shouldn't be altered by the carrier?

MR. WYATT; Yes» that's our position. Uur 

position is that the decision to sell itself is a 

non-ba r g a I nab I e subject» It's not included within the 

statutory definition of rates» pay» rules or working 

conditions.

And we rely there» Mr. Chiet Justice» on this 

Court's reasoning in First National Maintenance where 

this Court faced a similar claim under tne National 

Labor Relations Act that a decision to partially close a 

business was part of the phrase "terms and conditions" 

of employment. A much broader phrase» a bargaining 

command.

And this Court held* after a lengthy analysis 

in First National Maintenance that indeed the decision 

was not part of terms and conditions of employment.

QUESTION; Well* the court of appeals agreed

with you .

MR. WYATT; Well* the court of appeals appeared

15
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to a gr ee w i tn us .

QUESTION; Yes» well —

MR. WYATT; The court of appeals —

QUESTION; — the court of appeals said that 

the decision to sell wasn't bargainable.

MR. WYATT; The court of appeals isolated tne 

decision from any — the court of appeals left us with 

the right to make the decision in the boaroroom but not 

the right to go forward with the decision.

We think what First National Maintenance fairly 

read says is that not only do you have the r ight to make 

the decision and the decision is not bargainable, but 

that you have a right to Implement the decision and that 

you don't have to exhaust a bargaining duty as to 

effects, even if you could define — if you define what 

the effects are, that that duty does not have to be 

ex ha us te d.

QUESTION; Therefore there should have been no 

status quo. There should have been no Injunction for 

bidding the sale.

MR. WYATT; It's exactly correct. 1 read —

QUESTION; Although perhaps you did have a duty 

to bargain about the effects.

MR. WYATT; Well, we — of course, our first 

position here is that the effects were within the

16
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exclusive jurisdiction of the Interstate Commerce 

Commission in this case.

Our second position is that these particular 

effects notices — and I would invite the Court to focus 

on these notices — that under this Court's authority 

and under the authority of the lower courts these 

notices themselves» we had no duty as to them since they 

were attempts to undo the transaction. That the duty to 

bargain as to the effects depends on the nature of the 

effect over which bargaining is sought.

In this case» what RLEA wanted was this carrier 

to agree to renegotiate the sale transaction with Railco 

to provlae for a s uc ce ssor sh ip agreement. So we take 

the second position that these notices themselves were 

non-bargainab Ie in this case.

QUESTION: But how about the necessary

consequences of your decision to sell? Didn't that mean 

a change In working conditions or rates of pay or rules 

for some of the employees unoer the successor?

MR. WYATT. Mr. Chief Justice» it absolutely 

meant no change for those employees as long as they were 

in our employ. We were honoring all contractually 

aqreed upon rates of pay» rules» and working conoitions.

These contracts» as they existeu the day we 

decided to go out of business» provided no guaranteed

17
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level of employment. They provided no job guarantees at 

al I. They merely provided that when an employee came to 

work» if there was work — when an employee came to 

work, these were the rates of pay, rules, and actual 

agreements tn a t covered that work.

So, we weren't changing — P£LE was not 

changing any term of the agreement, they weren't 

violating any term of the agreement, by simply going out 

of business. And whatever the successor's obligations 

are as to RLEA and those P£LE employees the successor 

hired are governed, we believe, under this Court's 

decisions in Burns Detective and Fall River Dyeing.

I suppose that even if the United States is 

right that you had to bargain over effects, I take it 

that the United States would say that you may effectuate 

the transaction as soon as you want.

MR. WYATTi I believe that is —

QUESTION; And then surely any bargaining over 

effects is gone.

MR. WYATT; That would be the case in a company 

going out of business. Once we effectuate the decision, 

as a practical matter, P£LE has no operating business.

But that is not to say in this particular case 

that bargaining — for instance, bargaining could not 

have been meaningfully conducted. There was a

18
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three-month gap — if in fact this Court found in effect 

bargaining obligation. Typically between the time a 

decision is made, a sale contract entered, there is a 

period of time before the transaction closes, during 

which bargaining could occur.

And In this case, P&LE would have continued its 

bargaining obligation after the sale because PtLt 

intended to operate, albeit not as a rai Iroao, but as a 

company leasing rail cars and as a company managing real 

estate assets. And it would have had some employees 

covered under the old Brack agreement in this case who 

would have worked as clericals.

QUESTION; Would the new company have a 

successor obligation to bargain?

MR. WYATT; As 1 indicated, Justice Kennedy, I 

think that's covered by this Court's decisions In the 

Burns case, I believe tne successor obligation would 

depend on how many of the P£LE employees it hired. Ano 

if It hired a majority of its employees from the PfcLE 

work force, it would have a successor obligation. And, 

in fact, In this case it contemplated doing that and had 

already started negotiations with rail labor for new 

collective bargaining agreements covering those 

employees that it would hire.

QUESTION; Would that consider — would that

19
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include some matters that were covered by bargaining 

over effects?

MR, WYATT; The successor employer's 

ob I I ga t i on s?

QUESTION; Yes.

MR. WYATT; No» your Honor. The successor 

really has no obligation to bargain over the effects.

The seller — something going out of business has the 

effects obligation. The successor enters the world» as 

any new employer. Only in this case he nas a union and 

he has a statutory bargaining obligation. But that's by 

virtue of how he hires and the fact that the entity — 

employing enterprise Is basically a railroad going 

forward only with new employees.

QUESTION; Well» they could make the same 

claims that they were making against your company — 

made against your company. They would be effects 

claims. They could make the very same claims against 

the new company» they just wouldn’t be effects claims.

MR. WYATT; Tnat's absolutely correct, Justice 

Scalia. They could simply go to tne new company and 

say» "Here is the contract I ike we want. We want to — 

you have hired the majority of our employees and we want 

a new contract» and we want all these provisions in our 

new contract to protect us from the employer you sell
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But the simple tact of the matter is we had no 

bargaininq duty uncer this Court’s decision in First 

National Maintenance. We don't believe we had an 

effects duty at all because of the unique presence of 

the Interstate Commerce Act.

But regardless of whether we hao an effects 

duty or not» we did not violate the status quo in this 

case» as the status quo has come to De known» oy going 

out of business. Simply put» we were not changing rates 

of pay» rules» or working conditions. And it woulo be 

— I think it would create an unworkable situation if 

every time a management transaction were going forward» 

as in this case» a non-bar ga inab I e decision» if kLfcA 

could serve a vast panoply of notices al legeoly 

addressed to effects or even directly addressee to 

effects —

QUESTION; Mr. Wyatt» I guess it is conceivable 

that the collective bargaining agreement might have 

contained some provisions deal ing with the effects of 

going out of business.

MR. WYATT; Justice O'Connor» the collective 

bargaining agreement had provisions dealing» as ao most» 

dealing with furlough and dealing with pay when one is 

on furlough status.
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QUESTION# Well» the point I'm trying to mane 

is it is theoretically possible that a collective 

bargaininq agreement could cover some aspects of the 

effects cf going out of business.

MR. WYATT; Yes» it is. I thinh —

QUESTIONS And the collective bargaining 

agreement in this case is not part of the record I 

understand.

MR. WYATT; The collective bargaining 

agreement» you're correct» is not part of the record.

QUESTIONS So no matter whether we agree with 

you or not» it has to go back below to determine whether 

the collective bargaining agreement has something to say 

about this?

MR, WYATTS Not at all» Justice O'Ccnnor. it 

has been stipulated through and agreed throughout — and 

1 believe even the Third Circuit found — that what PELE 

was proposing to do did not in any way violate the 

collective bargaining agreement.

PELE doesn't have to look to the collective 

bargaining agreement in this case for its right to go 

out of business. PELE's right to go out of business is 

a fundamental management right» as we argue in our 

brief. RLEA --

QUESTIONS Yes» but if your bargaining
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aqreement said that if we go out of cusi ness here's some 

things we have t.o do» why» you would have to do them.

MR. WYATT; That's correct. But RLEA's remedy

i s —

QUESTION; But it's stipulated that that isn't 

the case here?

MR. WYATT; It's stipulated throughout that 

there is no violation of the agreement —

QUESTION; Yes?

MR. WYATT; — Dy PELE going out of business.

QUESTION; Okay.

MR. WYATT; If kLEA believed the agreements 

were violated by POLE going out of business in the way 

it had chosen to do so» or it they agreeo -- they 

believed that P£LE had ever agreed not to go out of 

business» their remedy would have been to file a 

grievance saying POLE is breaching —

QUESTION; Then have it decided by a board.

MR. WYATT; That's correct. Then say PULE is 

breaching its collective bargaining agreement. In tnis 

case RLEA says the statute, the Railway Labor Act — not 

the contracts — the Railway Labor Act itself operates 

to keep P£LE from going out of business and that is just 

totally inconsistent with this court's rationale in 

Darlington and First National Maintenance.
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If there are no further questions» I'd reserve 

the remainder of my time for rebuttal.

CHIEF JUSTICE REHNQUISTi Thank you, Mr. Wyatt.

Mr. Minear.

□ RAL ARGUMENT OF JEFFREY P. MINEAR 

AS AMICUS CURIAE

MR. MINEARJ Mr. Chief Justice, ana may it 

p l ea se t he Co u r t;

P £LE ana its unions are in sharp disagreement 

about virtually every aspect of this dispute. And 

perhaps for that reason this case seems somewhat more 

complicated than it needs to be.

The United States submits that neither party is 

completely correct and that this case turns on three 

critical q ues t i ons.

QUESTION# That makes it even more comp I i caiea.

( Laug ht er . )

MR. MINtAR# Perhaps, your Honor. The 

questions we think that are at the bottom of this 

dispute, however, are, first, does the RLA control the 

bargaining r i q ht s ana obligations of these parties. And 

we submit the answer to that is yes.

Second, does that statute require PELE to 

bargain with its employees upon request about the 

effects of its decision to go out of business? Here
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too» the answer is yes.

And» third» does PELE's obligation unuer the 

RLA to maintain rates of pay» rules» and working 

conditions during the bargaining process automatically 

require the railroad to preserve its employee's jobs 

until bargaining is completeo? we submit that the 

answer to that question is no.

QUESTION; What is the government's position»

Mr. Minear» with respect to whether or not the district 

court should have entered a status quo injunction in 

this cas e?

MR. MINEARS The problem here» your Honor» is —

QUESTION; Does it have a position?

MR. MINEAk: I believe it does have a position» 

but it's c omp I icated --

QUESTION; What is that -- what is the position?

MR. MINEAk; When this case arrived at the 

district court» there was a request tor a status quo 

injunction» Dut it wasn't clear what exactly the status 

quo was, we believe that the RLA — or» the unions in 

this case» could legitimately ask that the rates ot pay» 

rules and working conditions shall not be altereo by the 

carrier during the effects of bargaining process.

However» I think the unions sought something 

broader than that. They wished the absolute
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preservation of their jobs. We oeiieve the district 

court erred in requiring absolute preservation ot its 

jobs but could have entered an injunction to preserve 

the status quo which would Inc luce any terms or 

conditions ot the employment.

QUESTIONS Could the district court have» as it 

did here» forbade P£LE from going aheao with the sale?

MR. M IN E A R S 1 think only in one circumstance,

your Honor. And that is If the collective bargaining 

agreements themselves clearly prohibited the sale from 

going fo rwara.

QUESTIONS Ana if the collective bargaining 

agreements didn't prohibit that, then it should not have 

prohibited the sale?

Mk. M1NEARS We think not.

QUESTIONS So the judgment here in your mind 

should be reversed, at least to that extent?

MR. M INEARS At least to that extent it should 

be reversed. Yes, your honor.

QUESTIONS And I take it that If they have to 

bargain over effects, if as soon as they close the 

transaction, the bargaining duty is over?

MR. MINEARS Yes, that's right, your Honor.

But 1 think there's two factors to bear in mind with 

respect to that. First of ail, there is, as PELE
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pointed out» a tag period between the time of 

announcement of the closure and the actual closure.

And» secondly» the fact that the unions are 

disadvantaged by this simply reflects the fact -- the 

rather late in the day come to seek to change their 

agreements to reflect additional Job security.

All of these things are matters that could nave 

been negotiated months or even years ago. And so» in 

fact» although the unions might have little bargaining 

power here» it simply reflects the fact they've not 

raised these issues before.

QUESTION. he I I » the railroad just has to 

bargain in gooo faith. But it doesn't have to wait on 

— it doesn't have to delay the closing.

MR. M1NEARJ That's correct» your Honor. As 1 

said» there are three questions here. I'd like to turn 

to the first of those at this point.

We think it is apparent that the RLA» rather 

than the Interstate Commerce Act determines the 

bargaining rights and obligations of these parties.

Since 1926 the RLA has been the basic source for 

defining the bargaining obligations of railway 

management and labor.

Section 7 of that statute provides that both 

labor and management must exert every reasonable effort
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to make and maintain agreements with respect to rates of 

pay» rules and working conditions. Section 2 further 

provides that no carrier shall change the rates of pay 

rules or working conditions as embodied in the 

agreements except in the manner prescribed in Section 6.

Section 6» whicn controls the resolution of 

these so-called major disputes» requires tnat a party 

seeking to change a collective bargaining agreement must 

give 30 days notice of the intended change» ana further 

provides that rates of pay, rules ana working conditions 

shall not be altered during the bargaining process.

QUESTION; Do you think the notice that was 

served by the unions in this case was proper in al I 

respects and just covered effects bargaining as you see 

it, or did it go beyond that?

MR. MINEAR; Well, that's a difficulty here 

that I don't think the United States is in the best 

position to address. What the Section 6 notice has 

included In this case was a request tor perpetual 

employment In that sense. This —

QUESTION; Is that proper?

MR. MINEAR; We believe that this could well 

constitute bargaining over the decision itself rather 

than simply effects decisionmaking. In a case where the 

railroad were a term that sought to be bargained —
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would in effect prevent the transaction trom going 

forward» it may extend beyond effects bargaining.

QUESTIONS Mr. Minear» you may be right about 

which of these two statutes triumphs here but it seems 

to me a closed question. You're essentially making the 

argument that the specific governs the general. That —

MR. MINEARS That's correct.

QUESTIONS — I think the Rai Iway Labor Act 

deals with labor relations. But It depends on how you 

slice — hew you slice tne cake. You could say that the 

Interstate Commerce Act deals more specifically with the 

consequences of going out of business. If you choose to 

look at this as a going out of business problem» the 

Interstate Commerce Act is the more specific statute and 

should aovern. If you choose to look at it as a labor 

problem» the Railway Labor Act is the more specific and 

should govern.

I don't — I don't have any clue as to why you 

should look at It as the one rather than as the other.

MR. MINEARS Your Honor» 1 think there's a 

couple of points I'd like to say in response to that. 

First» we're talking about a particular type of 

transaction here. A Section 10901 transaction. Now» 

there are other types of transactions covered by the ICA 

where the result could conceivably be different. But in
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this we're only looking at a 10901 transaction.

Secondly* this is a case where the transaction 

itself has been exempted from ICA regulation. What 

Section 10505 of the ICA gives the ICC is the power to 

exempt a transaction from its scrutiny on the basis that 

there is no need for the application of a particular 

provision of the ICA.

Now» if they've made that determination» then 

it seems somewhat difficult for us to argue that the ICA 

would in fact supersede another statute on the books.

So —

QUESTION; Well, what If the ICC haa imposed 

specific requirements in connection with the transaction?

MR. MINEARJ That is a more difficult 

question. I would point out that question is not here» 

but there's certain matters that the court may consider.

QUESTION; Well* what would your position be

th en ?

MR. MINEAR; I'm not sure I'm authorized to 

take a position for the Solicitor General on that 

particular point. But I would point out that first of 

alI there is no express textual basis for —

QUESTION; But it comes close to that if the 

ICC thinks aoout whether they should Impose conditions 

and determines that in this case they shouldn't. Then
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you think» In those circumstances» the RLA trumps.

MR. MINfcAkJ Your Honor» I think certainly 

there's a strong basis for that inference» based 

primarily on the fact that Section 10901 doesn't have 

any express preemptive language. You can compare that 

to Section 113el which does have an express preemptive 

provision in the case of mergers and consolidations.

In those cases» given the difference between 

those two statutes» that might well reflect a 

Congressional intent to treat these two types of 

transactions differently. Again» since this is an 

accepted — exempted transaction» we think that the case 

is somewhat easier here.

In this case» the ral Iroad announced its 

decision to go out of business and its unions sought to 

modify their labor contracts to soften the blow. They 

invoked the RLA's collective bargaining mechanism for 

that purpose. We believe that the unions could properly 

invoke the RLA bargaining rights in these circumstances 

and that the railroad could not enjoin them from doing 

so. But that does not mean that RLA had a duty to 

bargain about any ana all aspects of the transaction.

As the court of appeals correctly recognized 

and the unions apparently conceded below» the unions 

have no right to bargain about the actual decision to go
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out of business. The RLA» which specifies and 

specifically iaentifies the subjects of bargaining» does 

not require the railroad to bargain about business 

decisions which have always been treated as matters of 

managerial prerogative. But bargaining about the 

effects of the business oecision is a different matter.

The RLA» by its terms» requires the railroad to 

bargain about rates of oay» rules and working 

conditions» and nothing in the RLA prohibits the union 

from proposing changes with resDect to those matters in 

response tc a railroad's business decision.

Two points» however» deserve special emphasis 

here. And I think I 've toucned on them both already. 

First» the RLA's limitation on subjects of bargaining 

reflects Congress' judgment that management must be tree 

from the constraints of the bargalnina process to the 

extent necessary to exercise business juogment. But it 

follows that a union is not entitled to engage in 

effects of bargaining for the improper purpose of 

thwarting an employer's exercise of that judgment.

And* second» the carrier's duty to bargain — 

QUESTION; Excuse me. Mould your -- your 

principle that the employer can go out of business 

despite the Dargaining obligation» would that extend to 

the proDosition that the employer can sign a sales
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contract despite the existence of the bargaining 

obligation? Specifically» the union hears that there's 

a deal in the works. So» it comes in ana says we want 

to bargain about post-effects. Okay?

The deal hasn't yet been signed. Would the — 

Would the railroad violate its good faith obligation to 

bargain about after-deal effects if it went ahead ana 

signed the agreement that in fact did not impose these 

protecti ons?

MR. MINEARJ I thin* not» your Honor» although 

that is a tougher case. Typically effects bargaining 

extends to questions of severance pay» job security» and 

the like. Now» obviously your question contemplates the 

possibii ity of a term of proposal that would in tact 

provide that protection as a part of the transaction. 

Although I think that's a closer Question» 1 still think 

that would fall within the traditional business judgment 

of the ral Iroaa and it would not be a rate of pay rule 

or working condition as that term is used in the RLA.

QUESTION; It's sort of hard to consider it 

good faith bargaining if even at the moment that you're 

talking to the unions about whether these protections 

should be there you're signing a deal that doesn't 

contain th em.

MR. M IN EAR J Well» it's a question of whether
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or not this is a manoatory subject of bargaining And

if it's not a mandatory subject of bargaining» then» of 

course» the railroad can go forward and take the 

action. I admit that that is a closer question» but the 

government would believe that that would not be a 

mandatory subject of bargaining.

This brings us to the most important issue in 

this case» and that is PtLE's status quo obligations.

The court of appeals broadly held that it a union serves 

a Section 6 notice that proposes changes in the 

collective bargaining agreement» Section 6 prohibits the 

railroad from taking actions aaverse to labor even 

though such actions would be permissible or authorized 

under the existing eitiD loyer/employee relationship. we 

believe that that is Incorrect.

The RLA is concernea» as 1 said before» with 

the formation and maintenance of agreements concerning 

rates of pay» rules and working conditions. And Section 

b» which sets forth the process for the change in such 

agreements» provides the railroad must continue to honor 

its existing obligations with respect to those subjects 

during the bargaining process. But it does not prevent 

the railroad from taking actions that are authorized 

under existing collective agreements or through the 

understanding of the parties» as reflected in
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established work practices.

Indeed» If a railroad were precluded from 

taking such actions» then many existing agreements and 

implicit understandings would be meaningless. For 

example» a union could always thwart a railroad's 

exercise of a contractual right to take future action by 

simply f il ing a Section 6 notice before the action is 

taking and invoking Section b status quo requirement. 

Plainly» the RLA was not intended to proauce that result.

Instead, existing terms and conaitions of 

employment are part of the status quo. We believe that 

this Is the only position that is consistent with 

Section t>'s language and the legislative history.

We believe that this position is also 

consistent with this Court's decision in Shoreline. The 

question there was whether the collective bargaining 

agreements were the sole source for determining working 

conditions. The Court held that one must look as well 

to implicit understandings» as expressed In the actual 

on-the-job practices.

The Court did not hold that the rai Iroao must 

preserve jobs apart from the express or implicit 

understandings that define and condition the employment 

relationship. It viewed those as a part of the status 

quo.
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Our interpretation» in addition to being 

consistent with the kLA's language and leoislative 

history anc this Court's precedence, also furthers the 

RLA's fundamental policy of encouraging the formation of 

agreements that specify in advance the r ights of 

management and labor in the face of future contingencies.

Furthermore» it avoids the possibility of an 

erosive taking of an insolvent railroad who would be 

forced to continue Its operations against its will.

In this case» as P£LE indicated, the collective 

bargaining agreements are not before the court» and the 

parties have not established the past practices with 

respect to reductions in work force. If PLLE's unions 

have already negotiated applicable job security 

arrangements or certain severance benefits are an 

established work practice in these circumstances» then 

the unions are permitted the continuation of those 

arrangements or benefits during the bargaining process.

But, if, on the other hand, the agreements and 

practices authorize work force reductions without such 

protections, then that is the status quo .

And If the parties have differing 

interpretations of the agreements and past practices, 

then their disagreement is subject to resolution under 

the KLA's so-called minor di spute provisions which call
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for binding arbitration of such questions.

I think it's important to note that binuirig 

arbitration can even go to the question of whether there 

is or is not a major or minor dispute. This is 

something that is inaicated in Section 3 Second. So» in 

fact» the adjustment board can provide complete relief 

in these circumstances and also can make some of these 

determinations that advance to the courts.

At this point the -- our brief» of course» was 

filed before the unions filed theirs. And we» of 

course» left open the question that there was a dispute 

over the collective bargaining agreement. PELE now 

suggests that perhaps they agree on what the terms of 

the collective bargaining agreement are.

QUESTION; Well» at least no one has claimed 

that they're violated. They haven't gone to an 

adjustment board.

MR. M1NEARJ That's right. What the unions 

seem to be arguing is that there is a change in the 

nature of the agreements. I'm not sure what that term 

means. Perhaps that's another way of saying that there 

is a violation of the agreement. But if there is no 

violation of the agreement* it's hard to see how there 

would be either a major or a minor dispute in these 

ci rcumstances •
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QUESTION; Mr. Minear» can I ask you a question 

that is related to that? I'm sorry the ICC is not 

here. They would assert that whatever they said would 

govern» correct? Contrary to the position that you’ve 

taken.

MR. MINEAR; That's correct.

QUESTION; If the ICC — which you say 

shouldn't even be here anyway — had their way» if they 

said that a railroad can get out of business» it can get 

out of business and all the labor consequences are 

resolved in its judgment.

Do you know if they would take the position 

that -- well» let me — oo the labor protective 

provisions that the ICC is allowed to include» do they 

embrace labor protective provisions that merely consist 

of the obi igations that the company has under its 

existing contract? That is» suppose this contract said 

that If I go out of business I will retain tne 

employment of everybody who — my successor will retain 

the employment of everybody who is here» would the ICC 

feel authorized to insert that as one of the labor 

protective provisions?

MR. MINEAR; Their labor protective provisions 

are defined in Section 11347 which have a long history 

and they incorporate some of the notions and past
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understandings in the railroad business. One of the 

things that 11347 says is that it looks to a seoarate 

section» the Rail Passenger Act» to define in part what 

the collective provisions are.

That statute in turn says that collective 

bargaining rights are preserved. It doesn't say 

"agreements" as 1 recall» but it talks about rights. So 

1 think there is some ambiguity of whether the ICC would 

believe that the collective bargaining agreements 

themselves are preserved or only the collective 

ba rga I ni ng in —

QUESTIONS Nell» what if the collective 

bargaining agreement would give the employees no r ignts 

upon the sale? May the — I thought the ICC could 

nevertheless Impose labor protective —

MR. M1NEARS That is correct. They can do so 

in this transaction.

QUESTION. Even though the collective 

bargaining agreement isn't violated at all.

MR. M INEARS Yes» that is right. The ICC does 

have the power to impose collective bargaining — or» to 

impose labor protective provisions. That was something 

this court said in its Lowden decision» and it's 

something that's covered in Section 10901 transactions. 

The ICC's authority» however» is discretionary. It's a
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ma tt er of

QUESTION» toe I I» the ICC Isn't here» out the 

company certainly is and it is pressing the ICC 

position» And I haven't heard a whole lot from you — 

you won't — you won't express an opinion about some of 

the questions that —

MR. M INEAR; Well, 1 --

QUESTION» — that 1 would thinK is necessary 

to decide whether the ICC position is correct or not.

MR. M INEAR; Well, I'd be happy to answer — 

QUESTION; Well, suppose you — well, you 

wouldn't -- suppose the ICC imposes some labor 

protective provisions, all that it thinks are 

necessary. Must a company then bargain with the union 

over other and different ones?

MR. MINEAR; I indicated before I think that's 

an unsettled question, and that's a question where I can 

give you the views of myself standing at the podium 

here, although I don't believe the Solicitor General has 

taken a position on that —

QUESTION; Well, then —

MR. MINEAR; — specific matter.

QUESTION; That seems to me a rather critical 

question if you're going to resolve this claim, that the 

ICC — that the Interstate Commerce Act preempts the RLA
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in these sale cases.

MR. MINEAR; Well» in this particular case» as 

1 pointed cut before» the Court doesn't need to reach 

that particular issue because it's an exempted 

transact ion.

QUESTION; Well» I know» but that's a — I 

think» as Justice O'Connor indicated» if you're going to 

exempt It» it seems to me that they've said no labor 

protective provisions are necessary.

MR. MINEAR; Yes» that's right.

QUESTION; Let's assume they just said» we've 

considered everything we think is relevant» rio labor 

protective positions will be Imposed.

MR. MINEAR; But that can also —

QUESTION; Now» then you think the company 

nevertheless has to bargain with the union?

MR. MINEAR; Their exemption can also ref lect 

the view that there is no need for them to impose labor 

protective provisions. It's something that can be left 

to the RLA. Our concern here is that there is

QUESTION; Weil» that isn't — I can't believe 

that's the inference you would draw. 1 would think they 

would think that we're approving this transaction for 

the benefit of the public.

MR. MINEAR; Yes» your Honor.
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QUESTION; And we just don't think that any 

labor protective provisions are appropriate.

MR. MINEAR; But* your Honor* the decision 

whether or not to provide labor protection under the ICA 

goes primarily to whether or not this is providing fair 

wages tor employees and safe working conultions. The 

ICC might conclude* on the one hand* that the provision 

of the protective conditions is not necessary in this 

case because there Is an alternative mechanism.

I suggest that they probably did not have that 

view here. In fact* felt that it was in the public 

interest not to provide such a protection.

QUESTION; How qo we know that?

MR. MINEAR; Well —

QUESTION; How do we know that?

MR. MINEARS Probably the best source for that 

would be the ICC's exemption provision Itself* the Ex 

Parte 39 2: provision.

QUESTION; Well* I guess we have to read —

MR. MINEAR; But* again* the difficulty here is 

that Section 10901 does not have any affirmative textual 

basis for superseding otherwise applicable law. And 

that's what gives us some pause in this situation.

QUESTION; This is one of the problems* at 

least for me* that historically, before the recent

42

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2C

21

22

23

24

25

amendments to the Commerce Act* wherever there were 

protective provisions they were the result of an ICC 

order. were they not? They didn’t typically bargain 

about this. Or» am I wrong as a matter of history?

MR. MlNEAkJ I think that that is general ly 

true» your Honor.

QUESTION; So that it was not» at least 

historically» a matter of collective bargaining. Ana 

then when the ICC changes its practice and says no more 

protective provisions» it's sort of totally changing the 

conditions under which bargaining might have taken place 

in the oast.

MR. MlNEARi Yes. But that certainly would be 

appropriate at that point for the labor unions to 

approach their employers and to indicate that they would 

like to bargain for protective conditions that the ICC 

is no longer providing. That would be a legitimate 

Section 6 request that could be forwarded to any of —

QUESTION; But if they had done so» and if 

there were protective provisions In the collective 

bargaining agreement» could the ICC supersede those and 

say we are going to approve this on the condition that 

there wo u I c be no — could it alter the protective 

provisions that might have been aqreed upon between the 

pa r t i e s?
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MR« MINEAR# I think that raises a fairly 

serious question of the lCC's authority# whether it 

would have the authority to in fact preempt existing 

contracts. The places where the ICC is given the 

authority to superseae loss usually uses the term law.

It indicates» for instance in Section 11341» that a 

transact ion approved by the ICC is exempt from any other 

laws necessary to carry forward the transaction.

I'm not aware of anything in the ICA that gives 

the ICC the power to In fact undo contractual provisions 

that might already be present.

QUESTION: Well» sure. It can undo It to the

detriment of whoever is asking the permission. It can 

undo contractual provisions to the detriment of the 

railroad who is requesting the permission. When it 

imposes labor protective provisions it's essentially 

imposing labor obligations that they don't have. Isn't 

that rig ht ?

MR. MINEAR: Yes. Well» it's Imposing 

additional ooligations by law. It's not undoing an 

obligation that it already has by contract. And 1 think 

there's a distinction there.

QUESTION: Yeah» I suppose. You make a b ig

point of the fact that 1U901 does not contain any 

provision superseding otherwise applicable law» as you
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put it

MR. MINEAR; Yes.

QUESTION; Does the Rai Iway Labor Act have a 

provision explicitly superseal ng otherwise applicable 

law?

MR. minear; No, It doesn't.

QUESTION; So, it's a standoff as far as that 

goes, isn't it?

MR. MINEARJ Yes.

QUESTION; 1 mean, you just have to decide 

what's the applicable law.

MR. MINEARJ That is correct, your Honor. But 

in terms of supersession, it usually reaulres an 

affirmative showing of an intent to supersede another 

statute. That has been the rule this Court has adopted 

and the rule that presumably Congress acts upon when it 

passes legislation.

QUESTION: Well, but the if there is no

preemption provision -- they come across the finish line 

equa I , don't they?

MR. MINEAR: The question is whether or not 

they can reconciled, whether or not they can both be 

applied in a coherent way. And, again, here we have a 

case where the ICC has exempted the party from the 

relevant provision of the statute. And so, again, it's
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difficult to see how there is a direct conflict between 

those two statutes.

QUESTIONS Well» on that basis the company has 

to obey whatever are the most rigorous conditions that 

are imposed. Either the ICC or what the union wants.

MR. MINEAR. Well» jf both statutes impose 

conditions uaon the employer, then I suppose that would 

be the logical result of choosing one or the other, is 

that one of the two would apply.

QUESTION; I guess you oo have to be — said 

for you that although Section 113 does contain 

provisions explicitly overriding other law -- right?

MR. M1NEARS It's 11341.

QUESTIONS 11341 is the section.

MR. MINEARJ If there are no further questions, 

thank you.

CHIEF JUSTICE REHNQUISTS Thank you, Mr. Minear.

Mr. Clarke, we'll hear from you now.

ORAL ARGUMENT UF JUHN O'B. CLARKE, JR.

ON BEHALF OF RESPONDENTS

MR. CLARKES Mr. Chief Justice, may it please 

the Cour t;

This case actually involves a misunderstanding 

of two statutes that has now led to the apparent 

conflict between the two statutes. But when you go back
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to the actual manner in which the statutes were 

implemented» for the 60-sorne odd years that they existed 

side-by-side before you had this conflict» there was no 

conflict between the two statutes.

And the reason tor that Is that corporate 

decisions of a carrier that do not affect rates of pay» 

rules or working conditions» do not change rates of pay» 

rules or working conditions oo not reaulre notice ana 

were not -- there is no status auo that prohibits the 

implementation of such a corporate decision.

The only time that you have a conflict oetween 

the two statutes Is where the parties» the carriers» 

tend to use the Interstate Commerce Act to justify 

changes in existing collectively-established rates of 

pay» rules or working conditions.

QUESTION; Do you think that going out of 

business necessarily involves changing of rates of pay 

and rules ana working conditions?

MR. CLARKEJ As that term is used in the statue 

— in the Rai I way Labor Act» yes» your Honor. But this 

is not a going out of business case.

QUESTIONS Even though the railroad agrees to 

until it makes the sale maintain the status quo?

MR. CLARKES Yes» your Honor» because what is 

going to happen as a result of that sale is that PELE
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wi II continue — under the terms of this sale P£ LE 

kai Ico would operate the rai Iroaa. It would take the 

lines? it would take the equipment? and it would take 

some of the employees. but what it would do? it would 

impose entirely new rates of pay? rules or working 

cond i t io ns .

QUESTIONS If they just went out of business 

and sold it to nobody? then it would be different?

MR. CLARKES Your Honor —

QUESTION; Because then there would be no work? 

no working conditions.

MR. CLARKES Your Honor? at that point it would 

still be a change in the collective agreements? as that 

term Is used in the statute.

QUESTIONS Yeah? but not a change in working 

conditions .

MR. CLARKES It is? your Honor. We would 

submit it wou I o still be a change and it would require 

notice. But that's not the fact because in this case? 

first of all? —

QUESTION; Well? you —

MR. CLARKES — the P£LE is not going out of

bu sine ss .

MR. WYATTS — take the result of that issue — 

take the position that the union can in effect require
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bargaining over the decision to go out of business or 

sale?

MR. CLARKES Your Honor, we draw a distinction 

between a question of whether you can bargain over the 

aecision itself ana over the effects.

QUESTION. Well, that's not a meaningful 

distinction though, I don't think. If you're saying 

that the P ELE is perfectly free to decide to go out of 

business or decide to sell but It can't proceea to go 

ahead and consummate the transaction unless it goes 

through this bargaining —

MR. CLARKES That's not the position we're 

taking, your Honor. The injunction that was issuea in 

this case sets forth the position quite clearly. Ano 

that injunction says the P£LE is enjoinea from selling 

in a way that it changes it rates of pay, rules ano 

working conditions.

It may sell so long as there is no change. 

Namely, that Rallco assumes the collective bargaining 

agreements and continues to ooerate. That's the way in 

which the Rai I way Labor Act and the Interstate Commerce 

Act have existed side-by-side for 60-some odd years.

When you look at the Republic Airlines case 

which we cited to the court in one of the footnotes, the 

National Mediation Board pointed out that what has
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happened in the railroad industry as a result of 

mergers» purchases» and uncontrolled transactions that 

have occurred is that you have a proliferation of 

agreements on the PMR/Kent merger in the '40s, the 

PMR/Kent rules still apply on the C£0 part.

What has happened is when a railroad takes over 

another railroad's operations» it takes over the 

contracts. The only difference is that there's now a 

new name on the paycheck as to who the employer is. But 

as far as the employees are concerned» there is no 

change In the actual rates of pay» rules or work 

conditions that are established by the contract.

QUESTIONS well» why would the district court 

— could the district court properly have done on the 

hypothesis that P£LE simply says we are going out of 

bu sine ss » per I cd ?

MR. CLARKE: Your Honor, first of all it would 

have been a question of whether or not they had the ICC 

approval to do so.

QUESTIONS Okay. Supposing they did?

MR. CLARKES If they had the ICC approval to do 

so» we would submit» your Honor, that the Railway Labor 

Act would still prohibit that form of a change because 

it is a change as that term was used —

QUESTIONS Well, nobody would be picking up —
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nobody then would be oicKlng up the paychecks?

MR. CLARKES Yes* your Honor* there would be 

someone picking up the paycheck because the railroad 

will still continue operating. There's no --

QUESTION. Oh» 1 see. Yeah. So* in effect* 

you say if they aren't going to sell to someboay but 

just go out of business, they can't do that.

MR. CLARKES The Railway Labor Act would 

prohibit them from doing that. But that's not this case.

QUESTION; how ooes the Railway Labor Act 

prohibit them from doing that?

MR. CLARKES Because* your Honor* It says that 

any time a carrier -- in Section 27 — any time a 

carrier — no change shall be made in rates of pay* 

rules or working conditions as a class as embodied in 

the agreements except in the manner prescribed in the 

agreements or in Section 6 of the Act.

QUESTIONS but that assumes the point we're 

talking about* I thought, whether this Is a change.

MR. CLARKES That's correct, your Honor. And 

this is where we get back to the legislative history.

At the time the Rai Iway Labor Act was enacted, 

it was enacted for an industry that was heavily 

regulated* an industry where it was a startling 

innovation to believe that a railroad could go out of
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business any time it wanted. Railroads couldn't even 

become debtors under the Bankruptcy Act as it existed at 

that time. And it wasn't until 1933 that they were 

allowed to even become — in the reorganization under 

the Bankruptcy Act. The only way they could restructure 

financially was through the equity receiverships.

This was the understanding that Congress hao 

and that the parties had. And what the labor 

representatives who drafted the bill that was modified 

in some forms but not in Section 2 First or Section b 

that are applicable here» inoicatea to Congress the 

intent of that statute was to do. It was to Implement 

the bargaining obligation. It was to implement the 

requirement that the Raliroao Labor Boaro in 19?0 —

1921 — hac promulgated» that any time management makes 

a decision that would affect rates of pay» rules or 

working conditions» it must give notice ana it must 

bargain with tne employees.

So» what the arafters of that legislation did 

— and they specifically sighted Wilson v. Nu» which 

this Court had decided In 1917» which dealt with 

Congress' power to regulate railroads ana to impose 

obligations on railroads — and they sala we're relying 

upon that power to impose an obligation.

The obligation that was imposed» because of the
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great transportation needs of railroads at that time, 

which we submit still exist to a degree today, was that 

Congress was not going to allow the rail industry to 

become disrupted by labor disputes. But, rather, woulo 

adopt the solution that management and labor had 

devisea» which provided that any time there is to be a 

change In wor king conditions ~ not a violation of the 

agreement, but a change — and the expiration of a 

contract is a change.

QUESTION; Yes» but there's a whole law as to 

what's working conditions» just as to there's a whole 

law as to what are terms and conditions of employment 

under the National Labor Relations Act.

MR. CLARKE. But that’s not this Act» your

honor.

QUESTION; Well, I understand that. But» 

still, you will acknowledge that not everything is a 

work ing condit ion.

MR. CLARKE; That's right.

QUESTION; Whether I choose to subcontract some 

of my work, for example» —

MR. CLARKE; That's correct» your Honor.

QUESTION; — there are management 

prerogatives. And why isn't going out of business a 

management prerogative?
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MR. CLARKE; Because — the going out ot 

business Is a management prerogative. But it the way in 

which they wi II go out ot business will affect rates of 

pay» rules and working conditions* that management 

prerogative is limited by the statute which says there 

has to be bargaining about it first.

The example that your Honor raiseo in an 

earlier case» the Conrall case» is a perfect example of 

what I'm talking about here where there is a reporting 

requirement. Assume employees had to report to work at 

7:45 In the morning and the railroad wanted to change it 

to 8;00 in the morning. Would they have to give 

notice? Would that be a change in working conditions?

It's obviously a change in working conditions 

if you're moving your reporting requirement 15 minutes. 

But the question as to whether or not notice was 

required was is it a working condition that is embodied 

in collectively established agreements» implied ana 

explicit or written agreements?

If it Is* even though it might not be 

prohibited by the agreements» it is still the type of 

thing that requires advance notice before the carrier 

does It. Now» on the other hand* if It's not» as would 

typically be the case* what then comes Into play is the 

carrier could make that change unless the union believes
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that it is important to its people that that change not 

be made.

In which case» it has the right under Section 6 

to serve what's known as the Section 6 notice to request 

bargaining about that particular change. If it ooes» 

then an entirely different concept — and this is the 

concept that is really involved here. Not so much 

whether it Is an obligation to bargain over the impact 

of this decision on employees» but what are the 

ramifications of the statute during that bargaining 

process. And that's the status quo obligation.

And if you look at 5 First* Section 6 of the 

Act» and Section 10 of tne Act* as this Court did in 

Detroit Toledo» and as the language clearly shows* in 2 

Seventh and b — In the first part of Section 6 it talks 

about changes affecting agreements establishing rates of 

pay* rules or working conditions. And then» In b First* 

it says that during that bargaining process no change 

shall be made in agreements affecting rates of pay* 

rules or working conditions or established practices.

And in Section 10 of the Act it says that during the 

dispute process no change shal I be made in the 

conditions out of which the dispute arose.

And the legislative history* as this Court 

pointed out just 20 years ago in Detroit Toledo* was
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that the language was broad. It was intended to be 

broad because the concept was that while bargaining was 

going on» whether it's mandatory bargaining in the sense 

that the carrier has to give the notice or bargaining 

because the union gave the notice» no change shall be 

made In the actual objective working conditions broadly 

conceived which are involved in or related to the 

dispute because —

QUESTION: What If the ICC enters specific

orders covering what's going to happen to the labor —

MR. CLARKEJ Your Honor» that phrases the 

question as to whether or not the ICC is a labor board. 

What role does the ICC play —

QUESTION! Well» suppose —

MR. CLARKE; — in the labor —

QUESTIONS — they issue such orders» covering 

exactly the things the union claims it wants to bargain 

about —

MR. CLARKE: Such as in the Cady case» your 

Honor» where they al lowed the use of the employees. We 

would submit that that Is the type of case where the ICC 

would exceed Its Jurisdiction. It has no right to 

determine the labor relations aspects.

What the ICC's role in labor relations in tnat 

sense — and It's not even labor relations -- the ICC's
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role on labor matters is a minimum standards type of 

role. It provides simply what is the public interest 

minimum requirement as to what is fair and equitable.

It does not -- and this goes back to the early 

days of the relationship between the Acts —

QUESTION: What do you mean by the publ ic

interest standard as to what's fair and equitable? It's 

always just the employee's interests you're talking 

ab ou t •

NR. CLARKfci That's correct» your Honor. But 

this court said in Lowden that the fair ano equitable 

treatment of railroad employees is essential to the 

maintenance of an uninterrupted and efficient rail 

se rvice.

Well» railroad employees are just treated 

shabbily. When their interests are ignored» two things 

happen. One» the railroad employees naturally react by 

using their economic muscle. The second thing that 

happens is the efficiency of the service. That a high 

efficient morale factor would improve is lost.

And what Congress has recognized from back in 

the '20s — ano» In fact» even prior to that» back in 

the 1800's» 1880's — 1887 when the Interstate Commerce 

Act was enactea — there are also labor problems. The 

two were different» economic regulations are different
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than labor relations regulations

There is an overlap In this one sense. The 

Interstate Commerce Act is concerned with the underlying 

public Interest in an efficient rail service. The 

Railway Labor Act is concerned with preventing disputes 

over labor matters from reaching the level of 

interruption to commerce.

The difference between the two Acts is this.

The Railway Labor Act» as this Court said in the 

Terminal Railroad case» is not concerned whatsoever with 

the fairness or the equities of whatever bargaining 

agreement might be reached. The Interstate Commerce 

Act» on the other hand, is.

So what Congress has said -- ana this is right 

in the 1940 legislation where for the first time 

Congress required imposed protection. The reason — 

prior to that, four years earlier, rail labor hao gotten 

together with the railroads and had entered into the 

Washington Job Protection Agreement which formed a form 

of protection for railroad employees.

When Congress was considering in 1940 what 

became the 1940 Transportation Act where employee 

protection was Imposed as a mandatory requirement, the 

position that rail labor took was they were asking for 

the mandatory protection. And it was asked, why? If

b8
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you already have It by tnls agreement» why do we have to 

make It ma nda t or y ?

And the answer tor that was this. Only 8 5 

percent of the mileage in the country was under the 

Washington Job Protection Agreement. There were others 

who refused to come under it. There were other 

employees who were not covered by it.

And that's what Congress is concerned about.

The Interstate Commerce Act makes no differentiation at 

all between represented and rion-r epr es en te d employees.

It applies equally to all. It applies equally to all 

regardless of what form of protection they might have 

gained by bargaining.

Now* what happened in the history of the Act 

and the relationship between the two Is that from 1940 

to — in the middle 40 • s the Interstate Commerce Act 

Commission was developing the formal protections. Then 

when the Interstate Commerce Commission protections 

didn't keep up with the trend and the development of the 

Washington Job Protection in the industry» and» in fact» 

was actual ly below the Washington Job» tne unions went 

to the collective bargaining table and negotiated 

collective bargaining agreements.

We've cited in our brief several cases. Ano if 

you look at the major merger cases in the '5 0s and tne
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'60s» they were all negotiated agreements

New» the ICC and the P£LE say» well» they were 

all negotiated under the auspices of the Interstate 

Commerce Act. Well» the Interstate Commerce Act aoesn't 

give rai I labor a right to negotiate anything on behalf 

of anybody. The Rai Iway Labor Act does.

The negotiation that reached the agreement 

could only be binding on the employees because it was 

negotiation under the Railway Labor Act. And when you 

look at the two Acts what you see — in a sense it's 

like history. Then this isn't a matter of 

interpretation of law. what happened in the past bO 

years? Why wasn't there a conflict between the two?

And the reason there was no confI ict was 

because the two Acts work hand in hand as part of a 

single form of regulation of the rail industry. The 

Interstate Commerce Act with its mandatory minimums» the 

Railway Lab or Act with an ability on rail labor's part 

to either accept» as they did in many cases» the 

mandatory minimums» or to negotiate what they believed 

was fair and equitable.

QUESTIONS Mr. Clarke» in those examples you 

described in the '50s and '60s did the negotiations 

generally precede the submission to the ICC for approval 

so that the ICC would then put into effect the
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conditions the parties already agreed upon? Is that how 

it workeo?

MR. CLARKfcJ It would be a combination» your 

Honor. Normally the agreements were reached 

beforehand. But» for instance In the 70s» in the 

Northern Lines merger case» the ICC first turned it down 

when there was no agreement. And then an agreement was 

reached and the ICC approved It.

In some of the other cases» the ICG cases which 

were cited In PCLE's brief» the agreements were entered 

into after the merger actually took place. The 

Milwaukee case is an example. After the merger 

occurred» the ICC imposea conditions. An agreement was 

then entered into which modified those conditions ana 

that became the form of protection.

Now» in 1971 — 1972 — this Court decioed the 

Nemitz case» Norfolk and Western Railroad v. Nemitz.

And in that case it said that even though you have this 

negotiated form of protection and the ICC's role up to 

that point was that it's policy was you have a 

negotiated agreement» tine» we don't look at It. This 

Court said that that was wrong and that that was 

actually a part of the order of the commission and rail 

labor could not substantially abrogate whatever had in 

fact been negotiated or imposed by the ICC.
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So» there Is a relationship in this way. The 

rail labor can negotiate an agreement. but if that 

agreement doesn't meet the minimum standards» the floor 

that the statute imposes, then the ICC still has to 

impose that floor. If the agreement exceeds the floor 

and it is adopted as the protection, then that becomes 

part of the ICC order. but the parties cannot 

substantially abrogate below the floor.

New, when you look at the Acts in this light 

and you remember the fact that notice is only required 

where there is a change in working conditions caused by 

the agreement, there Is no conflict oetween the 

Interstate Commerce Act and the Railway Labor Act.

The only time you get a conflict between the 

two Acts Is what has occurred in this case where the 

carrier's relying upon the ICC ' s belief that it is this 

labor board now say, well, wait a minute, we can sell, 

we can abrogate your contracts and you can't bargain 

about it, and you can't insist that we bargain about 

it. And that is where the conflict occurs.

Now, on this one point, I point out that the 

policy that we're talking about, the Ex Parte 392 

policy, is a creation not of Congress out of the 

Interstate Commerce Commission itself. where Congress 

has considered and developed programs such as the feeder
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line programs* it specifical ly provided various torms of 

protection that would apply and how employees would be 

treated as a minimum level.

But this is one that the chairman of the ICC 

has stated was an unpleasant surprise* an unexpected 

gain out of the regulation. This encouragement of 

short-line programs. And the only reason it has been so 

popular is because for the first time the railroads are 

using the Interstate Commerce Commission's authority as 

a means to abrogate existing agreements* to change the 

agreements and not bargain about it.

And we submit that that's not in any way near 

the intent of the relationship between the two Acts.

QUESTIONS Mr. Clarke —

MR. CLAKKEJ Yes* sir.

QUESTIONS — what do we know from the record 

about how P£LE operations wi II compare after the sale 

and before the sale?

MR. CLARKE; Your Honor* there is some 

indication* if I'm not mistaken* in the lCC's decision* 

talking about the PELE's Railco* the new company's 

proposed rules. The one thing that is clear from the 

record Is that PELE at that time had approximately 600 

organized employees* agreement employees* as the term is 

used. The Railco* PELE Railco* the new comp any*
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intended to use only approximately 220 to perform that 

same type of operation.

QUESTIONS Before the sale P£LE was running

trains?

MR. CLARKES Yes» your Honor. P£LE fully — 

QUESTIONS Freight trains?

MR. CLARKES Excuse me. your Honor?

QUESTION; Only freight trains?

MR. CLARKES Yes» your Honor. There is no 

passenger service. There's a 182 mile-system with 

around 200 and some odd miles from —

QUESTIONS From Pittsburgh to Cleveland?

MR. CLARKES Yes» your Honor. Not quite 

Cleveland» but Youngstown and that area. And then 

there's sorre track that's —

QUESTIONS After the sale» were the trains 

still going to be running?

MR. CLARKES Yes» your Honor. Mr.

Neuenschwander testified — he's the President of the 

P£LE — that — and this is in the transcript an o part 

of the Joint Appendix — that the P£LE Railco intended 

to operate In the same manner» the same lines» the same 

equipment» and service the same customers* and even 

adopt the contracts that dealt with those customers.

The only contract that would not be assumed and honored
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were the collective bargaining agreements* And that's 

what would allow the reduction In operations.

New» I might ado because I realize my time — 

my time is fleeting on this — the status quo that is 

required to be malntaineu by the Act Is not as the 

government submits and as the P£LE submits» simply the 

agreements or contractual rights — contractual 

limitations and contractual authorizations. Rather» the 

status quo» as this Court pointed out in the Detroit 

Toledo case» Is much broader. It extends to the actual 

objective working conditions broadly conceived. Also —

QUESTIONS But you coula read Detroit just the 

way you say it should be read and the way it's spoke.

And saying it aidn't have to be something in writing and 

still not feel that it goes to — you know» who is the 

co rp or at e own e r •

NR. CLARKES Your Honor» we’re not saying and 

the injunction did not prohibit P£LE from selling. The 

corporate owner is immaterial to the status quo. The 

court did not enjoin the sale.

QUESTIONS But the status quo is violated» you 

say» by the plan of the successor to use only one-third 

of the eup loyees?

NR. CLARKES That's correct» your Honor» and 

not to honor the agreements that were in place. And
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those agreements» J might add — contrary to what P£LE 

has informed the court — did contain employee 

protections that required a guaranteed form of 

employment. But we acknowledge that once the sale 

occurs and the carrier no longer operates» unless 

there's a carryover of agreements by the new carrier» 

those agreements would terminate.

And I might add there Is no need for any remand 

to determine what the collective bargaining agreements 

provide because the record is quite clear in this case 

that the collective bargaining agreements provide that 

the employees are the ones who operate the P£LE trains. 

And in the 1926 Act when Mr. Richburg was asked what is 

meant by the conditions out of which a dispute arose» he 

specif ical ly stated that the conditions out of which the 

dispute arose include» at the very least» the basic 

employment relationship itself.

And that's the point that we're getting at.

What will happen by this sale is that the P£LE as far as 

the publ ic is concerned — as far as the public 

interests are concerned — will continue to operate.

The only people who will be affected by this sale are 

the employees who have the contractual right to perform 

that wor k.

Rail labor agreements are uni ike other
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agreements in that they do not have specific termination 

dates. They do not run from September 1st of one year 

to, say, August 31st of another year. Rather, they're 

indefinite. They have no termination dates. Ana that's 

the result of the status quo provision and the 

ca r r yo ve r .

But the point is these agreements are in effect 

right now and they require that these people do the 

op er at ion.

QUESTION; Did the successor company ever 

explain how it was going to do the same work with only 

200 of the 600 employees?

MR. CLARKE; Yes, your Honor. It would do what 

was known as a short-line operation. The PELE is a 

traditional operation that has craft lines. A 

short-line operation, as that term is coming to be used 

in the industry today, is one that blends craft lines. 

So, you have an electrician do a sheet metal worker's 

work.

But the point that I wish to emphasize — and I 

realize my time is fleeting — is that the status quo 

injunction of the court does not prohibit layoffs of 

empIoyee s.

QUESTION; inhere do we find the injunction?

MR. CLARKES Your Honor, it's In the petition
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QUESTIONI In the petition? All right.

MR. CLARKE; — at page 85 — 8Ma) and 85(a). 

And the last paragraph is the important one. "It is 

further oroered that the sale of defendant's assets is 

enjoined to the extent that such sale does not incluoe 

provisions for the maintenance of the status quo. That 

is» provisions prohibiting the alteration of rates of 

pay» rules and working conditions existing at the time 

Section 6 notices were given. The injunction hereby 

ordered shall remain in effect until the time the 

dispute resolution procedure set forth in the Railway 

Labor Act have been completed."

And that brings me to the final point on this. 

And that is that the one thing that is being ignored in 

this — the ICC is considered to be the protector of the 

public interest. It Is the protector of the public 

interest in rail economic transportation matters. But 

the protector of the public interest in labor matters is 

the National Mediation Board. And the National 

Mediation Board is the agency which now has jurisdiction 

over this laoor dispute.

QUESTION; The amendments to the Interstate 

Commerce Act which intended to allow railroaus to go out 

of business» to merge» to do all sorts of things» and to
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do so promptly» are really frustrated if they are going 

to be interpreted the way you are. So tnat it's not 

only effects that must be bargained but even the making 

of the new contract.

MR. CLARKE, Your Honor» we submit it Is not. 

The carrier can enter into any sale contract it wants. 

But the point is that it cannot change as a result of 

that sale con t ract.

QUESTIONS It just can't cut its costs. That's

all.
MR. CLARKES Your Honor» it can cut its costs 

through the legitimate crocess of the Railway Labor Act 

in bargaining. That is what's going on right now with 

the P6LE . They're using the bargaining process to 

address the cost factors.

But the rai Iroaa cannot use the Interstate 

Commerce Act to cut its labor costs. That's wnere we 

have the distinction. Congress ana the Interstate 

Commerce Act and the deregulation affected by the 

Interstate Commerce Act only deregulated rail economic 

relations. It did not deregulate labor relations. It 

didn't touch the Railway Labor Act.

And the exemption in this case is» as 10505 

indicates» Is an exemption from the requirements of the 

Interstate Commerce Act. In no way can that be read» we
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submit» to give an exemotion from the Railway Labor Act 

as well. The only way you could read it that way is to 

say that the Interstate Commerce Act carries with it a 

right to regulate rail labor relations matters» rail 

collective bargaining agreements in both the floor and 

the top. And we submit it does not.

And that brings up — yes» sir.

QUESTION; 1 wasn't going to say a word.

MR. CLARKES Okay. That brings up the final 

question as to —

QUESTION; Well» but what can happen after all 

of this occurs and it goes to — you go through the 

lengthy process» the union can strike against the sale 

of the ral Iroao ultimately. Or even against the 

railroad's going out of business.

MR. CLARKE; That's correct» your Honor.

QUESTION; And you think that's what was 

envisioned by the Interstate Commerce Act amendments?

MR. CLARKE; Your Honor» if employees are 

treated fairly and the collective bargaining agreements 

are not abrogate» there will be no strike. but what you 

have to remember in comparing the two is the Interstate 

Commerce Act is a permissive legislation. Congress 

specifically refused to adopt a compulsive form of 

I e g i s I at i o n.
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question; Well» they also thought there was

going to be a lot of fluidity in the rail industry with 

mergers ano all sorts of things» which I doubt would 

happen very readily if tney could be halted by strikes.

MR. CLARKE; Your Honor» it has in the past. 

There was a tremendous nixing of the industry in the 

past. We've gone down from hundreds of carriers to 

about II trunk line carriers. But we've gone down in 

that sort of thing by each carrier being absorbed, being 

continuea in the same form it was before. And then if 

you — you can Immediately Implement your corporate 

transaction and if you want to consummate any — 

effectuate any change in working conditions, you use the 

Railway Labor Act's bargaining processes to negotiate 

that.

QUESTION; what you mean is that the railroad 

may not implement its deal unless It Imposes on the 

successor the same agreement.

MR. CLARKE; That's correct.

QUESTION; — are not going to be any of these 

mergers. None of these short-line operations.

MR. CLARKE; Your Honor, there could be if it 

is done properly. And if it's done through the 

bargaining process, you can — because the bargaining 

process is not an end. It's just simply the beginning
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of the process that has an end In sight. But to

shor t-change it, to short-shift it, what it comes oown

to is th i s .

If the Interstate Commerce Act has the effect 

that the P £LE says it has» what that means is that tne 

Commission can impose an order which gives the rai Iroaa 

the right to make a contract In secret with another 

party and that that contract can abrogate the existing 

agreements. The railroad can accept It or reject it and 

the unions have no say whatsoever.

CHIEF JUSTICE REHNQUIST S Thank you, Mr.

Clarke.

Mr. Wyatt, you have eight minutes remaining. 

REBUTTAL ARGUMENT OF RICHARD L. WYATT, JR.

ON BEHALF OF PETITIONER

MR. WYATT; Mr. Chief Justice and may it please

the Cour t S

QUES T IONS Coulo I just ask you a question?

Does the union have a — can't the union appear before

the ICC?

MR. WYATTJ Oh, absolutely. Ana in this

particular case, as we pointed out, they appeared —

QUESTIONS Yes.

MR. WYATTS — the ICC in the PELE proceeding

to ask the ICC to al low them to buy the railroad.

12

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2C

21

22

23

24

25

QUESTION: but aid they ever ash that the

exemption be revoked?

Mk, WYATT; Tney askea the exemption be 

revoked. They asked for everything except labor 

protections. They did not go to the ICC» even though» 

as RLEA points out» ka i I co did not intend to hire the 

tuli P£LE complement —

QUESTION; And if they had asked for labor 

protection and it had been turned down» I suppose that 

was subject to judicial review?

MR. WYATT: That would have been subject to 

judicial review. But that was never asked of the ICC in 

this particular occasion.

QUESTION: Judicial review under an arbitrary

and capricious standard?

MR. CLARKE: 1 believe that's correct but I 

can't be certain. But it would have been subject to 

review in the court of appeals.

QUESTION; That was Judge Hutchinson's point in 

his dissent in the Third Circuit too, wasn't it?

MR. WYATT; I'm sorry, your Honor.

QUESTION: Wasn't that part of Judge

Hutchinson's point in his dissent in the Third Circuit?

MR. WYATT; That was exactly his point. And he 

specif ical ly noted that RLEA had made no attempt to

73

ALDERSON REPORTING COMPANY, INC.
20 F ST, N.W., WASHINGTON, D.C. 20001 (202) 628-9300



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

invoke labor protections but that if they did, they hao 

a right of recourse to the court of appeals should their 

request for labor protections be denied.

What RLEA has here today, and their theory here 

today is an elaborate theory that says ultimately any 

time in any corporate transaction, ICC approved or not, 

if there is an effect, any effect, that they can find on 

their employees, their membership, no matter what the 

cause of that effect, that they can serve notices and 

that whatever exists that day has to remain in 

existence. In this particular case, for 17 long months.

I specifically heard RLEA's counsel say that 

there couldn't be an abandonment filing, that PE LE 

couldn't go to the ICC and say, "We quit. We give up.

We can't find a buyer. we're just going to abandon." 

They could serve a notice there and say, well, they 

can't abandon. They're going to have to preserve in 

place the rates of pay, rules and working conditions 

until we finish the bargaining process of the Railway 

Labor Act.

QUESTION; Well, actually, on their theory they 

oon't — they wouldn't have to serve a notice. They 

would just go to court and say you're threatening to 

change the agreement and they want an injunction.

MR. WYATT; That's right. Their initial theory
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is that any threatened action that would affect» I 

believe» the agreement» would be subject to a bargaining 

notice by us to them.

QUESTION; 1 Know you have some things you want 

to say hut what about — isn't there another case before 

us?

MR. WYATT; Yes» your Honor. There's the 

injunction case. And I did want to say something about 

the injunction case.

QLEST ION; All r I ght.

MR. WYATT; We believe that Judge Block's 

injunction — original injunction was properly entered. 

We believe» as I indicated to you in my earlier 

presentation about the Interstate Commerce Act» that the 

Interstate Commerce Commission does have very broad 

discretion to address the effects of these transactions 

and that once they enter that order» that order is 

properly reviewable in the court of appeals.

But that a strike -- and the district court 

expressly founo here — that the strike was designed not 

to compel Railway Labor Act bargaining but to frustrate 

this transaction. The strike should have been enjoined 

in that the N o r r i s-L aGua r d i a Act can be and should be 

accommodated to the orders of the Interstate Commerce 

Commission. And» moreover» we believe» as does the
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So 1 I cI to r we believe there was absolutely no

bargaining du t y .

And where there Is no duty to engage in 

collective bargaining» we believe that an injunction 

will rely under the Railway Labor Act» Section 2 First, 

toe think that where we have no duty to bargain and where 

we aren't violating the status quo» that a Railway Labor 

Act injunction will lie to prohibit a strike and 2 First 

would be the proper foundation for tnat injunction.

So» we believe that the Injunction was properly 

entered» improperly reversed. We think the Third 

Circuit was just wrong when it said Norris-LaGuard ia 

shouldn't be accommoaateo with the Interstate Commerce 

Act.

QUESTION; You say the union has an obligation 

not to strike until and unless or even if it does 

exhaust the remedies it has before the ICC?

MR. WYATT; I think Congress provided — yes» 

your Honor» 1 think Congress provided an exclusive set 

of remedies for the union and I think it deliberately 

intended to take away from the union the strike weapon.

I think it provides an elaborate mechanism. It gives 

the ICC tremendous discretion to Impose labor protective 

conditions. It gives the union rights to review in the 

court of appeals. It gives — if labor protections are
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imposed — and these are* by the way» generally tar more 

than contractual» mere preservation of contracts. They 

are additional protections over and above.

But If they're imposed» the ICC can apooint ICC 

arbitrators to hear disputes about their -- about the 

use. I th inK that's a classic boy's marhet situation» 

an accommodation to an administrative scheme of — there 

is an administrative scheme in the ICA and I think 

No rr i s-LaG uar d ia has to be accommodated to It and the 

unions should use it.

QUESTION; The government does not agree with 

you on this point» I gather» since they agreed that 

there would be a duty to bargain on the effects until 

such time as the sale was concluded.

MR, WYATT; Yes, your Honor, that has been the 

government's oosition. I don't think the government has 

directly addressed the question with the Court today of 

whether they -- of the scope and power of the Interstate 

Commerce Commission. I think —

QUESTION; Although they —

QUESTION; Well, they don't seem to want to do 

i t.

QUESTION; The government might have agreed 

with this particular injunction because there might have 

been no right to strike even at this point, even if
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there was a -- under the Rai Iway Labor Act even if there 

was a duty to bargain.

MR. WYATT; I believe the government — and I 

don't want to speak for the government» but I believe 

under their analytical framework» even had there been an 

effects bargaining obligation» proper notice Is served. 

And those are all major assumptions. Hao P6LE engaged 

in that bargaining but nonetheless completed the 

transactions» which is consistent with the government's 

theory» a Railway Labor Act injunction would lie to 

proh ib it the strike.

I did want to address my closing remarks to the 

status quo argument that's been made here today by RLEA 

and their reading of Detroit and Toledo Shoreline.

I think to understand Detroit and Toledo 

Shoreline one has to go pack to what is the Railway 

Labor Act's prohibition on unilateral action. And the 

Railway Labor Act prohibits in Section 2 Seven 

unilateral action that would change rates of pay* rules» 

or working conditions as embodied in agreements.

Now» RLEA is correct. There are other places 

where the "as embodied In the agreement's" language 

doesn't necessarily appear. But I think Detroit and 

Toledo Shorel i ne properly read says that a working 

practice may become an Implied agreement between the
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pa rti e s

In that case, there was a question about where 

people reported to work and there was a unilateral 

change. I don't think Detroit and Toledo Shorel ine can 

be read any broader than to say the status quo is 

composed of explicit agreements and what can fairly De 

said to be an implicit agreement. And I think the 

notion that the status quo is composed of whatever 

existed on the property on the day the notice was served 

is ludicrous because what that does is simply take away 

from management whatever preexisting rights it had that 

day, rights that hadn't been exercised. It simply 

freezes them In time. And that's clearly the Act ana 

its bargaining obligations arid it's status quo 

ob I I ga tlon .

We're not intending to freeze people in time as 

they existed on day one or day two. But all they're 

meant to do — I'm sorry, my time is up.

CHIEF JUSTICE RfcHNQUI ST; Thank you, Mr. Wyatt.

The case is submitted.

(Whereupon, at 2:12 o'clock p .m., the case in 

the above-entitled matter was submittea.J
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