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2 

3 

I l 1 p .m. l 
CHIEF J USTICE REHNQUIST: We'll hear argu11ent 

• next In No. 87-1 3181 Volt Information Sciences v. The 

s Boaro of Trustees of Lelano Stanford Junior University. 

6 fir. Harrington. you aay proceed •h•never 

' you're reeoy. 

8 ORAL ARCU"ENT OF JA"ES E. HARRINGTON 

9 ON 8EHALF OF THE PETITI ONER 

10 llR. HARRINGT ON! Thank you, llr. Chief Justice, 

11 ano •ar It please the Courtt 

12 This case concerns the effect of a contractual 

13 choice-of-law clause on feoeral pree11ptlon of a state 

1• statute that conflicts with the Federal Arbitration Act. 

1s The ease presents several discrete Issues that 

1s have been raised In br lef by the parties. Tnese Issues 

11 Include I 

18 First• th• question of whether the state court 

19 of appeal was correct In construing the choice-of-law 

20 clause to exclude any application of federal law to this 

21 case and thus to shlelo the stat• statute against 

22 pr •••Pt.I on; 

D Second• whether the choice-of-law clause 

should be held Invalid and unenforceable as a vlolatlon 

25 of the federal public poll c y favoring the arbitration of 
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pr lvate disputes In the event that the court of appeal •s 

2 lnterpretat l on of the c l ause slloulo be accepted; 

3 Ano third, th• Question raised by Stanford's 

• content Ion t hat the state statute at Issue here .. oul d 

s not be pree•pted by the Federal Arbitration Act even In 

6 the event that t he con tract hao contained no 

1 ehotce-ot-lu• clause. 

s ln addition to these three s ub stantive Issues, 

9 th• ease presents a -- a fourth Issue that was raised Dy 

10 the Court ltsel t In Its or11er postponing eonslderatl on 

11 of the Question of Its Jurisdiction, and that Issue, at 

12 least as the parties have discerned It fro11 the Court's 

13 order, Is 10hether the Court has Jurisdiction to 

1• reexaaln• the court of appeal's Interpretation of the 

15 ehol ce-of-111,. c I ause or 10hathe r , on the other hand, that 

16 lnterpretatl on rests upon an acequate and I ndependent 

11 state ground that preoludes review of that Issue by this 

18 Court. 

19 Under th• rules of the Court, I a• of course 

20 required to discuss the Jurlsdlctlonal Issue at the 

21 outset of ay argu11ento and I w 111 therefore proceed 

22 directly to an ••••lnatlon of that Issue, leavlng the 

23 reaalnlng Issues I •va ae n tl oneo tor treat11ent later In 

2• the course of th• arguMnt It ti•• should stlll per•lt. 

Turning then to question ot jurisdiction, 
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1 1ooulo re•lnd the Court Initially that we have 

2 enu111erated In our orlefs no less tnan eight alternative 

3 reasons why this Court, lnoeeo, possesses jurisdiction 

• to deter•lne the effect of the choice-of-law clause In 

5 th Is case ano why this Court's examination of that Issue 

s Is not for•c loseo by an adequate and lndepenoent state 

1 grcund. 

a 1, of course, won't recapl tu late all of these 

9 reasons here. Rather 1 want to e•phaslze only two of 

10 th•• that 1 oee,. to I>• l•port;,ntl the 

11 first of th••• because It would per111lt the Court to 

12 sustain Its Jurisdiction In this case on a pertlcularly 

13 narrow grouno, If It shouto so des Ire; and the other, 

1• because It would allow the Court to provide significant 

15 further gu ldance for the devetopeent of th• law 

1& concerning the general question of the effect of a -- of 

11 a choice-of-law clause on the scooe of federal 

1s preemption and the appllceblltty of feoerat law. 

The f lrst ano probably the narrowest grouno on 

20 which the Court •l11ht sustain Its Jurisdiction In this 

21 case Is pro•lded by U1• specific worolng of the 

22 choice-of-la• clause Itself. /Is the Court will recall, 

23 tne clause prov l oes tnat. the contract shal I t>e governeo 

2• by "the law of the place where the p roject Is located." 

25 S ince there ""' no extrinsic evloence in tne recoro of 
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wh at the parties •eant by that ph r ase . tile only way tile 

2 phrase can be lnteroreted and tile only way tile court of 

3 api;eal cou Id, could have Interpr eted It Is by aec l ol ng 

• - Is by d e ter• I nl ng tile I lte r al Mean ing of those wo rds , 

5 " law of the pl:tct where tile project Is l ocated ," 

s But I 11 o r der to deter•lne tile 11 tera I Ing 

7 of tho11 " o r ds. one Iles to decide • hat la" Is In t ac t a 

a la" of the o lace whe re tile p r oje ct I s l ocat e d or, In 

9 other wo r d•• "hat law appl les at that place • .And In 

10 th Is case , since tne question was .. 11etller federa l law In 

11 oa rtlc u l a r •as e nco111pass e d within tile scoo• of t ile 

12 phrase, "law of tile place where th e prcJect Is l ocated ," 

13 one can on ly Interpr e t the o llr as e In reference t o that 

1• Issue by dee ldl ng "hetller fed e ral l a w In pa rti cu lar 

1s a pp l les at that p l ac e. 

16 C.UESTI ON1 But t nat - I don't see 110" t nat 

11 gets a .. ay fro• tne, tile Idea tills Is bastca l ly a 

1s qu est I on o t tact• what tile par t! es ••ant as •anl fest ed 

19 by , by the u se of tile ph r ase you , you just said. 

20 "R' HAllR lNCJTOtO 11•11• It •l ght nav e been a 

21 questi on of tact • "r• Chief Justice, If - If Ulere llao 

22 been any ev ide nc e In t ile record conce r n i ng the parties' 

23 In tent, but l know It' s well-settled In Cali f ornia and 

2• prcs u• ab l y In t ile f ederal courts as ••II tnat where 

25 there I s no evidence bea ri ng upon tile meaning 
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of the "orels In a c:ontractt then the aunlng of tll• 

2 contract Is a questl on o f la" that the appe I late court 

J nas Jurisdiction to revle" Cle novo. 

• QUEST I CNl Wei I 

5 llR, HARRINGTONI But we have, of courset 

6 presented In our -- ex cus e ••• Justlc:e Wiii te. 

7 OUESTIONI Why -- the real -- one of the 

a questions lier• Is "hat does the "ord •plac:e• aean. Ano 

9 ""Y "oulon't -- why wou lon•t Ca l lfornla law apply tot 

10 tot t o dee: Id Ing what place aeans? And under Cal lfornl a 

11 I • •• It there's a c:ontract that says plac:e, It means the 

12 State of Cal lfornla. 

13 "R' Wei It that's apparently what 

14 the c:ourt of appeal said, and of co urse we, we thlnw 

1s that t he -- sine:• Cal I torn la --

16 QUESTI ONi Wiiy "oul el federal law have 

11 a nything , anything at all to do with -- with aecldlng 

18 wh a t the wo r o •place" eean s In a Cal lfornla --

19 

20 

21 

llR. HARRINCOTONI Wal It If place ••ans a p l ace 

within the State of Ca lltornlat wlllcll In this c:ase It 

.. as -- 111ust necessarily have 11eant, then It also •••n• a 

22 plac:e wltll In the Uni teo States. And sot federal law --

23 QUESTION: We llt It ooesn 't under Ca llt o rnla 

2• la•, 

2S 11R, HARRINGTON: Welt. the quest ion In 

7 
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case, of course. Is whether -- In the first place we --

2 •• -- as shown I think In our reply brief, there 

3 art two flatly contrary rullngs. The •ost recent 

• rulings of the other courts of appeals are contrary on 

s th Is Quest Ion of how to Interpret th Is type -- thl s type 

& cf choice-of-clause clause, and In 

7 those cases. the clause went a llttle further than this 

a an c sa Id the law th• law of Callfornla or I think In 

9 one case It •as the law of New York 

10 QUESTJONI Are you saying that If -- If a 

11 Callfornla court Interprets general language used by 

12 parties to refer to so•• kind of law other than 

13 Callfornl• law, It aut09latlcelly beco••s a question of 

14 la" of so•• other Jurisdiction? 

15 

1& unoerstand the Chief Justice's question. 

17 QUESTION• supposing that a contract 

1a said this contract Is goin g to be arbitrated either In 

19 Tokyo or Bel Jing, whlcheYtr Is the larger city. And 

20 this Is a Calffornla contract entered Into by Callfornla 

21 people, and the Callfornla court says, wet 1. It ••ans 

22 such and such. i.e II• that doesn •t .. ean It •s not a 

23 question of Callfornla law any•ore because It refers to, 

2• to places outside of Cal ltornl•• does It? 

25 "R· HARRINGTON• Well• I think this 

8 
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Court has lnclc at•d that -- In that case there would be 

2 no -- no question of federaJ l aw Involved In t he 

3 sylloglsa by which the Court reaches Its Interpretation 

• of the clause because the question of which Is the 

s larger as oetwaen those two cities Is 

6 QUESTI ON! A question of Chinese law. 

7 lllt. HARRINGTON I -- not a feoera I ouestl on. 

8 QUESTION! Is that what -- you wouldn't think 

9 It was a Question of Chinese law though? 

10 llR. HARRlNCT°"I Not I wouldr't I think It 

11 woulo be• Quest Ion of fact. which Is the larger of 

12 those two cities. But In this case the question Is to 

13 aac Ide the 111ean Ing of th Is phrase with reference to the 

" question, which was the question In this case, whether 

15 that phrase tncoepasses feoera I law, yoJ have to dee Ide 

16 Is federal law law of that place. rs federal law -

17 QUESTJOHI Not you don't. 

18 llR. HARRINGTON: -- llnaudlblel la" that place. 

19 QUESTlCN• You're confusing what Is th• fact, 

20 •h lch Is a fed• ral quest Ion. Is feoera I law law In 

21 Callfornl•• l suppose that Is a federal question. 

22 llR. HARRINCTCHI Right. 

23 QUESTION! You're confusing the fact with what 

2• th• parties 11eantt and whet the parties aeant Is In no 

25 way e federal question• It's sl•PIY <-question of 

9 
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Callf o rnla l av. Did t he parti es mean teoeral lav or 

2 s t ate lav? lthy ts that a feoeral que sti on? 

3 "R• HARR lN,T ONI Wei It I think to ansver that 

4 auestlon t Jus tice Sea l lat I ha ve to t u rn back t o the 

s oeglnnlng. S inc e there vas no extrinsic evl o e nce o f 

s wha t the pa rties I think the only vay to 

1 Interpret that phrase Is t o Cleter• lne the literal 

s ae an ln g of the v ords. An d t o ae th• llUral •eanlng o f 

9 the wor ds. • 1av of the place vhere t h e proje ct Is 

10 locateo,• mus t be deter•ln ed by de c i d i ng vhat l a vs apply 

11 at that pl ace. 

12 Ano I oon 't think th ere's any dispute about 

13 wha t the p la ce I a here. It's the Stanford caapus In 

14 California . And the que s ti on Is vhat laws apply at th at 

1s p I a c 1 • 

16 QUEST ION: That's -- that 's tr u e only It you 

11 take th• p rell•lnary step o f sayi ng th at place ••ans all 

18 laws that apply to that place , but that Is p re cisel y the 

19 qu esti on before t h e Court. Ano It se••s t o•• that's a 

20 state l a w ques t I on . Does p lac e aean --

21 " R • HARRINGT ON& Not the 

22 QUE ST I ON i 1aw of the place ••an a l I laws 

23 appl !cable to t he p l ace o r on l y the state la w app l lcable 

24 to the p l ace? 

25 llR. HARRl Ml.TON I Right, ri ght. let me 

10 
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-- let •e -- perhaps l can Illustrate with a previous 

de c Is I on o I the Court what I -- what I '111 g t:t ting at 

here. lly, •y point Is that In order to, to Interpret 

this -- to decide whether It •eans ell laws applicable 

at the place, or In th h case the only question was ooes 

It •tan feoeral law since that was tne -- that was the 

aatter at lssu•• you, you have to d•cloe does 

feoeral la" apply at the -- does -- wellt It It l guess 

the nearest analogy l can think of Is a, Is a case 

decided In l'l85 calleo Ake v. Oklano11a that the Court 

wll I probably r eca 11. 

And th• Issue the Issue In that case was 

wh ether a -- whether the defendant had walveo a federal 

constltutlonal clal111 by falling to raise I t at trlal. 

Ano the Court -- and whether tnat was an aoeouate and 

lnoependent state ground to sustain the Court's Judgaent 

ano 1epr he thl s Court Jurisdiction to rev lew. 

Ano th• Court unoertook to exa•lne tne 

Oklahoaa dee lslons, went back and examined th• Oklaho•a 

oeclslons ano saldt wellt It's true that that woulo 

orolnarl ly bt an adequate and aoequate ano 

lnoepenoent state ground• but since It appears that It 

Is the Oklaho•a law that so- called funca•ental errors 

cannot be waived by not being raised at trial ano since 

It appears also vnoer Oklahoea law that so-cal lea 

11 
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that const ltutlonal errors are not -- are tunda1unta 1 

2 errors that cannot be waived, therefore it appears tnat 

3 the state court's decision whether this this clal• 

• should have been dee•e o waived by failing to raise It at 

5 tr I a I was Io 9 I ca II y dependent on an In It I a I 

6 det•r•lnation of whether this was a constitutional 

1 error. And since that's a federal question, the state 

a court's ground for -- or rather, the -- the state 

9 court's oeclslon was loglcally dependent on 

10 oeter•lnat Ion of a question of federal law ano therefore 

11 could not be an adeouete and Independent state ground. 

12 Ano that's the point I'• making here -- 1 -

13 Is sl•ply that In order to decide that -- the •eanlng of 

14 that phrase In reference to to th• question of 

1s whether teoeral l•w was one of this group of laws that's 

16 specified wlU1ln this clause, on• has to decide whether 

11 federel law appl les at that place. And th&t's •federal 

1s questl on, 

19 QUESTI ON• You're ar guing -- you're just 

20 arguln9 Jurisdiction right now. All you have to do 

21 

22 QUEST J CH a Is to say there was • coloreble 

23 Issue of federal law to susteln jurisdiction. But that 

2• ooesn•t •e•n th•t you're rlqht, 

25 MR, HARRJN GTONt Ri g ht on the •erlts. 

12 
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OUESTJ ONI On the •erlts, yes. 

2 llR, HARRlNCT CN: Oh, that's cor rect . 

3 starting with the JUrlsdlctlonal question. 

• QUESTION: Yes, 

5 llRo HARRlN(.T QNI We I It to turn then -- so, the 

6 first -- the first and I think the g roun d Is 

1 to fol low the, the epproaeh that has been followed In 

a Ake and Ole le ho•a other cases such as Un ite d Al r I Ines 

9 against llaln, that the -- the state court's analysts and 

10 lntetpretatlon of the phrase was botto•ed on a 

11 deter11lnat Ion of whether federal l a w applies at that 

12 place. And that's a federal quest ion. 

13 But to turn then to a -- th• second 

1• a I tern at Iv • --

15 OUESTIONI l hate to -- l don 't •ean to hold 

16 you on thl s pol nt too long, But why Is that • federal 

11 quest i on? 

18 llR. HAllRlNCT ONI Whether federal law 

19 QUESTIOHI It a contract between two 

20 Callfornla parties provided that we shall have this 

21 cont ra ct -- ell Issues under thl s contract sha 11 be 

22 deter•lned by the law of Ver•ont, say, 

23 llRo HARRINCT ONI Uh-hU•• 

2• QUESTI ON! Or It's arguable •hether It •eans 

25 Ver•on" or 11assachu1etts• one of the two. Why Is the 

13 
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question of what that ••ans a question of Yer11ont or 

2 "assacnusetts law? 

3 "R• HARRINGTON! Oht It would be In that case. 

• QUESTION: Wei I• because of the tact --

s "R· HARRINGTON! Jn this case It salo law of 

s the place where the project Is located, ano the question 

1 has to be answered --

8 QUESTJONI t see. 

9 In order to Interpret the 

10 clause, what Is the law of the place where the proJeCt 

11 Is I ocated 1 And since tne Issue In th Is case was - was 

12 •hcther federal law Is enco11paued within the •eanlng of 

13 that phras h anyone who sets out to Interpret that 

1• gh r 11 se has to say• we I I , I s f e ae r a I I aw one of the I aw s 

1s of that pl aoe? 

16 QUESTION: Well, I know, but that --

17 "R• HARRINGTONI And In order to answer that, 

18 -

19 QUESTIOHI That Just renders tnat phrase 

20 aeanlngless. It renaers It aeanlngless. Why have It 

21 In, In at al I? 

"R • HARR JN CT ON I We I It you 11ean to have - to 

23 designate the la• at all. 

QUESTION! You 11ean at least It .oula narrow 

wh.il you say to Callfornl• or United States l.:1w. ls 
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that It? 

2 llR, HARRINGT ON 1 The point ot having It 

J In the re I s to -- Is to o lstl ngu lsh as this Cou rt 

• lnolcateo In 0• la Cuesta, the typical whlch11e•ve 

5 ol scusse o In OU r brl•f1t the oecls l on In de ta Cuesta, 

6 The no r•al reas on for types of choice-of-law 

1 clauses Is to ••k• aure that Cal ifornle ta .. appl les as 

e opposeo to t he I aw of other states In situ at Iona I n 

9 "hlch there Isn't an y feder a l law, which Is a ost 

10 situations t hat ar e go ing to ari se on a -- on a 

11 construct! on proJect. 

12 Callfornla la"• of course. would govern 99 

13 percent of the proble111 that would arise on this 

1• proJect, but In the case of arbitration, we have federal 

1s la• here. And so - -

16 OUESTIOHI You're going to get t o the aerlts. 

17 "R· I hop• SOt "r· Justice 

1s BI ac k•un , 

19 CUESTICH I In that connection. where did this 

20 Ca II f o rnla statute co11e frolRf ls there soae h lstory 

21 bah I no I U Jt s•••• t o flt t h e case like a glove, 

22 l\Ro HARRINCTONI There's about a -- oht i t 

2J ooe s . Jt oo es. Thar• 's about a hat f half a page ot 

2• 

25 

history tl'l .. t's un l ri f o r aet lve, Justice Slack11 un. I t - I 

• ould -- of cou r se , ftt ft, It rea ches a con tr ary re sult 

15 
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on how to handle this type or situat ion fro• what this 

2 Cou rt reac heo In Dean Mitter against Byro and the noses 

3 Cone case ano whet 11ost courts have reached. But we 

• coulo get Into the wlsoo• of --

5 llUESTJON1 It, If the parties hao said t hat 

a the Callfornla Code of CIYll Procedure shall govern the 

1 entorce•ent cf arbitration award, 1 take It you woulon•t 

a be her•• that you 11ould concede that the federal law Is 

9 olsp laced, or woul d you? 

10 llR. HARRIN(;TONI r would If It said 

11 Cal ltornla -- well, let •e take It In t h ree steps. It 

12 It said Ca llfornla law, 1 .. oulo agree with the 

13 dissenting Justice belo11 that Caltfornla law 11eans that 

1• feoeral la11 Is an Inherent part of Cal lfornla la11. If 

1s It 1alo th• Cal ltornla Code of Clv ll Procedure, 1 woulo 

16 agree that It should be Interpreted to exclude feder a l 

11 I a•. 
1a but for reas ons I ' I I get to In a •011ent• I 

19 th Ink there wou Io oe an ar9u11ent there. And there's a 

20 strong er argu .. nt In our case. There 11oulo Ile an 

21 ar9u11ent there that perhaps that should oe held 

22 unentorceaole t>ecause - by -- t>ecause the parties •ay 

23 not really haYe known •hat they were doing In, In 

2• adootlng 11 t>ody of la• that hao the effect of nul 1 ltylng 

25 the Ir agr11e11ent to art> ltrau a., d that that tact 111 ght 

lb 
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have otfendeo the hoera l policy again fav or In g th e 

2 aroltratlon o f private di s pu te s . 

3 Turn Ing t h e n t o a second and conslderaOI y 

• b roa der rationale whic h •lght oe use o t o upholo the 

s Court's ju risdicti on , l wo u l d sub111 lt t o the Court that 

6 the -- the ohulce-of-law Issue resolved by the court of 

1 appeal, b• sides being dependent on federal law In th 11 

e way l'•e •entloned and In the various other ways we've 

9 oescrlbed In ou r briefs, was Itself a pure q uesti on ot 

10 te oeral law In the -- In the last analysis because the 

11 Issue ultl•ately decided by t he court was the Inhere ntly 

12 fe deral question of whether teoeral law should appl y to 

13 this case. And• and this Court has often stated that 

i. the Issue of whether federal l a w applies to a part lcular 

15 cas e I•• Is Itself always a t eoer a l question• 

16 QUESTJONI so, It the pa rties delloerately 

11 exclude federal la1,. as they hav e I n J ustic e Kenneay• s 

11 h y poth e s is -- t h ey say the arbitration s ha ll be go vern e d 

19 by the Ca l lfornla Cod e o f Clvl 1 Pr ocedur e -- that 

20 beco••• a federa I que1tlon? 

21 

22 

23 

2S 

"R· HARRJNGTONI Oh , no. No, oecause there, 

there J oon't think th•• tne Court ever fa ces the --

that's e c le a r - - as I conceoeo I n res pons e t o Justi c e 

Kenn edy' s questi on . l don 't think the quest i on would 

even be a r gued o r presentta th a t t ha t clause -- t h a t tn• 

17 
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Interpretation of that clause woulo lead to an 

2 lcat Ion of federal law, 

3 QIJESTIONI But, but - give ae again then the 

• situation where say It does present a feoeral 

5 question. 

6 llR, HARl:lNGTON: Well, our case where It !>ays 

1 law of the o lace vh•r• the proJ•ct Is located. 

s Adoltlonal IY• a case In wh lch -

9 QUESTION! Well, why Is that different lega lly 

10 fr o11 Justice K1nneoy•s hypothesis? Each of the• Is 

11 trying to state ihe agree11ent of the parties aoout what 

12 shall vovern their, their contract or their 

13 arbitration. On e chooses on• set of words, another 

1• chooses anott.e r 11ore precise set of words, But that 

1s o o es n 1 t 11a k e I t no t a , a q ue s t Ion of f a c t or a q ue st Ion 

16 of what th••• parties aeant, perhaps a question of l aw 

11 In the sense you used It earlier. 

18 llR, HARRINC.TONI Right. Wei It In -- In our 

19 case• It has to be lnterprtsted. In that case, although 

20 1 gu ess technlcally It has to be Interpreted, the 

21 ae anlng Is so ob •l ous 1 oon't think there woulo De auch 

22 arguaent about It. 

23 QUESTI ON I What aoout th• l aw of Veraont? 

2• Go, go hack t o that earl ler exaaple. You salo very 

25 clearly that's. o f course. not a feoeral ouest1on. why 

18 
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2 

Isn't It? Federal law Is law In Vermont. Why Isn't 

there en a•blgulty there? Why doesn't that raise a 

3 featral auestlon? 

4 "R· HAARlNGT ONI lf the contract specified the 

s la• of Ver•ont? 

6 CUESTI ONI This contract shall be governea by 

1 the la• of Vtr•ont. 

8 "R• Oht yes. It 1 woulo think 

9 that federal law --

10 QUESTION: That's a teaeral question then. 

11 "R• HARRINGTON! That the meaning of the 

12 contract Is a feaerel question? 

13 QUE:STIONI Yes. 

1• llR. HARRINGTON: Yes, that It would be a 

1s feoeral question -- no. It Is not a federal question of 

16 •hat thet •eans In 11ost situations. It Is a federal 

11 question --

18 QUESTI ON I why not? 

19 llR. HARRINGT ON• Because -- because feaeral 

20 law woulcl Just have no th Ing to do with the who le --

21 QUESTION• Federal law Is law - I\ governs In 

22 Ver•ont. lilhll Isn't It posslbl• to Interpret that saying 

Zl all th• law of Vereontt lncludlng the law of the Uni tea 

2• States, wh lch Is law In Ver11ont? lsn't that argu•ent 

25 avallatl•? 

19 
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"R· HARR lNGT CNI Yes. 1es. 

2 QUESTI ON: So. ther e fore , there ' s a federal 

3 Question r a i sed . 

4 "R· HARRlNGTONI t think t ha t - that -- wel 1, 

5 let 11e -- y es, I th i nk that's co rr ec t. That's corr ect . 

6 It It sa Id the I aw of Ver111ont , and Clll e cou Id -- one 

7 sa y that 

8 QU ESTI ON; A l o t o f contracts -

"R • HA RR lNGT ON I In sev er a l I ower courts --

10 QUESTI ON• -- are going to be rai s in g feoeral 

11 Que stions . 

12 "R• HARRlNGTONI Sever a l o f the l o wer courts 

13 have sal o that that ty pe of cho i ce-of-law sp eclfl c;,tl on 

14 In c l ude s the laws o f the fed eral go ver nment because 

1s thfiY'r• en Inherent part of the law o f ever y s tate. And 

16 -- and It would be -- sine• t h• If the a r gueent I n 

11 the case -- that •s where t got off on your Quest Ion , 

1e Ju st Ice Sea I la. 

19 l think that - - It's -- It's -- the 

20 lnurpreta tlon of the ch o l ce-ot-la w ol1use will be a 

21 fe oe ral qu astlon only If the Que s ti on In the cas e Is 

22 whether th a t choice-of-ta" clause ancoapasses feder a l 

23 law or whether It p rec lude s the app ll catlon of f eder a l 

2• l a w. And th.it's "'Y second g round that t was about to 

25 :ie t i nto. 
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In other words , I think what we -- the Court 

2 has often used tne "Interwoven" In Its adequate ano 

3 Inde penden t state ground cases, If t he state grouno Is 

• so Interwo ven with federal l aw. J think •ie have a 

s s ituation In here , In this case , I n which the -- tne 

s state ground Is l nter .. ov en at bo t h e nds of the 

7 enel 11s Is. 

8 In th• first p la ce, •Y first point was tha t 

9 you can't re al ly dec i de wh at the ph rase 11eans un le ss the 

10 Initial s tep In your syll og ls• Is thct fttder a l law Is 

11 t he law of the place where -- is o r lsn• •, a law of the 

12 pl ac e 11her• the proJect Is loc ated, ano that's a federal 

13 quest I on . 

14 Ano the wh o le al• of the court's a nalysis --

15 In be twe en tneret there's a contract Interpretati on• but 

1& th• u ltlr>ate thi ng the cou rt Is after - tne cou rt of 

11 appeal -- In trying to decid e what this thing 111 eans , 

1s whllt tnls pr e vi s i on •eanst In rel at i on to t he 

19 app li cat ion of federal la w I s whether fe deral law should 

20 b• applled t o t h• case. Sort of at bo th e nds It's 

21 Interwoven with th• fe de r a l ques ti on o f whether federal 

22 ta .. app l la s a t a particu l a r p lace . 

Nowt J, 1 t hink t he federal -- the -- excuse 

24 •• • The Cou r t h a s o ften s t Ate d in I ts decisions that 

25 the quest I on of 11hetne r federa I law app! l es In a 
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2 

3 

4 

6 

7 

8 

10 

part I cu I ar case Is , I s I ts e If a fa o er a I quest 1 on . And I 

wo ula sub11lt that this Qene ral orlnclple snoulQ not oe 

rendered any less appl lcable sl11ply be cause the question 

comes presentea t o the Court In the guise of a contract 

Interpretation of a choice-of-law problem. 

In the f lrst place when the so-cal leo 

choice-of-la• prob le• Is a choice oetween the law of the 

Un ited S tates ano the law of a state, It's not the 

orolna ry k Inc of choice-of-law p r oo te11, but Is Instead 

simply •• a cuestlon o f fe de ral supreaacy or feder al 

11 preeaptlon. And r don 't think the -- the state cou rts 

12 clearly should not have the final say In resolving that 

13 kind of choice-of-law problea unless they are to be 

14 gt ven the f I nal say over a II Sup remacy Clause Issues. 

1s And secondlYt J woulo sub11lt that this 

16 conclusion Is not alterec oy the fact that the state 

11 court's choice bet ween state and federal I aw may have 

1a been lapleaented by aeans of a -- of an Interpretation 

19 of a choice-of-I aw prov isi on In a contract between the 

20 parties. Although th• la•edlate question addressea bY 

21 the state court In such a case Is the state law aatter 

22 of lnterpratlne a contract. the ult l•ata Issue decided 

23 by the Cou rt Is whether feaeral law shal I app ly to the 

2• case , lind that r woul d sub11lt Is, Is a federal Iss ue on 

:zs which this Court and not tne state cou rt shoulo have the 

22 
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l ast word . 

2 In ta c tt l thl nk that any othe r cone lusl on 

3 woulo - - wou ld e r ooe to a 1l gn 1tlcant extent this 

• Court' s posit ion as the, the final arbi ter of all 1 s sues 

s of p ree• pt Ion ano of the a " ol I cat I on of the Supre•acy 

& Cl ause . 

1 Cho ice-of-law clauses a re us ed wit h increasing 

8 freque ncy In co ••erc lat contracts, and any -- theref ore • 

9 an) r u le t hat would accord the state courts fi nal 

10 authority t o determi ne whethe r such provisions foreclose 

11 the app l lcat Ion of f eder a l l a w and p r e .ant federal 

12 preeaptlon of state statuies wou to g ive the state courts 

13 th e power o f fl na l disposition of a very lar g e 

14 proportion o f Sup re11acy Cl au se and preu1ptlon cases. 

15 OUESTIONI You 'r e gi ving tnat to the parties. 

1& I ae an , you're by oe tlnltl on deall ng with situations I n 

11 whi ch the pa rties. If they speak clearly enough , can 

18 ou st fe der a l law. 

19 

20 Wei It why -- why should It be so 

21 terr lb le that the states shoulo be given tne 

22 Interpreta tion o f th os e pr ov isi ons ? You're, you're 

23 al l o w I no I ndlv l duals t o oust federal l aw . What's so 

ho rri b le abou t allowi ng a state to oust teoeral l aw by 2• 

25 Interpreting tne contract? 

23 
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llR, HARRlNCTON: S imply beca use this Cou rt has 

2 Jealously guar oeo ove r the decade s Its right to 

3 deter•lne the aop ll cat lo n o f the Sup reaacy Clause ano 

• oec l oe • hen -- when f eder al la1o shall app l y to a case 

s an o when state law sha ll be p reemote d . ltt It -- you 

6 kno w, I f the 11atter -- If the parties oo It ano the 

1 •atter never rea che s a court, It's not a legal Issue at 

a al I 1 supp os e. Bu t as between who has the power, as 

9 be tween this Cou rt and the state courts, to decide 

10 •het he r fe oeral l aw governs a case, I NOul o s u1>11lt I t •s 

11 t h is Cou rt. 

12 I empha si ze thl s Is the broadest 

13 r a ti ona le we've o ttere d. 1re•ve o ffere o several narrower 

14 r a tion a le s I n our briefs t or sustaining the court's 

1s Ju rlsd l ct l on In this cas e. And one of t hose 1 think I s 

1s the loglc• 1 oepe ndence ar9u1Hnt I •entl oneo a t the 

11 outset, 

1a 1 '• not -- I sense that Just Ice Sea I ta Is 

19 still having trouble with that a r gu•ent , but 1 --

20 OUESTI OHI llnaud l b l el any troub le •Ith It at 

21 a I I • 

22 tLaughur.l 

23 

24 

25 

llR. HAMRlN,TONI I don 't knO• ho • to t ake that. 

Flnal ly , In any c11se I " ou l d sub•lt 1ohatever 

•l gh t be tne pro per o l sposlt l on of this Is sue In the 

24 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

general run cf cases, l -- federal law shoulo at least 

be Clee•eo to govern the question whether -- the question 

of the effect of a choice-of-law clause on the 

aopl !cation of federal law when the st•t• court's 

Interpretation of the clause does not depend upon or 

even l•ollcat• any, any general state law pr!nclples of 

th• law of contracu, but Instead consists slaply of a 

conclusory pronounceaent that we have no doubt that a 

certain lcl no of choice-of-law clause excluaes federal 

Jn that kind of a case at the least I woula 

sub11lt that the 1tate court's sa-calleo Interpretation 

of the contract really e11ounts to nothing aore than a 

naked oecl aratl on by the state court wnether federal law 

1s sha I I or sh• 11 not apply to the states, And, and that 

15 question Is certainty not one of state law, but one that 

11 this Court shoulo nave Jurisdiction to review ano aeclae. 

18 As to the state of t ne, the state of the 

19 authorities en this Issue, the Court has never expressly 

20 or dlrectl y addressed the question of whether federal 

21 la• should, should govern the effect of a choice-of-law 

22 clause on feoeral preeaptlon, But I think the Court has 

23 given two very strong Indications In Its recent 

24 decisions that this Issue should• ln aeeo, De governed 

25 cy, oy fet: eral law. 

25 
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2 

3 

• 
5 

On t of these appears I n the Court' s r ece nt 

oecls l on In lllts"blshl Motors v. Soler Chr ysler - Ply111 outh 

where the Court expres s l y suggeste d tha t a choice-of-law 

clause that sight pr eclude t he app ll cat l on o f fede•al 

la w shou Id be treate d as an as the practical 

6 equivalent of a waiver o r a re jease of a party's f ederal 

7 rights. And It that Is s o , th"n It would follow th• 

a Interp retation of such a c lause woul d be a federal 

9 Question since t he affect of a waive r or release h•S 

10 l ong been r ecogn lz•d as present Ing a federal quest ion . 

11 !lore laportantty, I n the Cou rt's l'i82 Ol'IClslon 

12 In t he d e la Cuesta case, the Cou rt a ctua l IY oecldeot 

13 al1>elt l11pll catl on -- albeit by l11plicatio n that the 

1• the very I s sue presented I n th Is ca se I St In deed , a 

1s te ae rat questio n t hat It has Jurlsa t ct lon to revliw. As 

16 the Coii r t recal I s In t hat case, th• Court undertook t o 

11 Interpret for It self a cholce- nf-law clause virtually 

1e Ident i cal to the one I nvolved In this Yolt-Stanf or a 

19 cont r act evsn th ough th• state court of appeal In that 

20 case had -- llao previously arrived at a p reci se ly 

21 co ntrary Interpretation of th• clause. l think Dy 

22 unoertaklng to I nter p r et that c la use In that case 

23 without lnalcat lng any do ul> t about Its Jurl so l ct lon to 

2• ao s a --

2S QUESTIGN: 11nauo l 1> lel t h e wor o used? 
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MR. HAkRINGTONI The wor o useo there was 

2 "Jurlsolctlon." 

3 CUESTICN: It was used In a -- useo In a 

• feoeral re gu l ation . 

5 MR. HARRINGT GN: Oht no. It was In a pr lvate 

s contract 

1 CIUESTIOIU Was It? 

8 MR. HARRIN<.TONI that the parties were not 

9 re qui re d to use . That's I - In tact, one of tl'le 

10 contracts In the case - In one ot the contracts I n tl'le 

11 case, the parties o l on 't use It. Ano then tne Court 

12 even Indicated In Its opinion In de la Cuesta that they 

13 coulo •ool fy the ter•s of that contract. It was a for• 

14 prepared by the teoeral gove rn11ent, but It was entered 

1s In to by pr 1vate pert le s vo tun tar II Y• 

16 It •ay bet but It was a -- It a 

11 kl nd of a con tr act that was requ I red by a feoera I 

18 re gulat i on. 

19 MR. HARRINGT ON: I -- as I read the opinion, 

20 of cou rse, I - I 've never had access to th• recorot but 

21 the opinion Indicates that the parties were not re quired 

22 to enter Into that contract. And, In fact, In one of 

23 the transact Ions --

2• QUEST J ONI It wes a federal torm nevertheless, 

:is •a sn •t I t? 
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"R• HARRlN l.TON : lt i.as? Pardon me? 

2 OUl:STJON1 Who, 11ho - was It a form contract 

3 preoartd by -- by who11? 

• "R• HARRlNGTONI It 11as pro11ulgated by, Dy tne 

s Feceral Home Loan 6enk Board, but parties 11ere fret 

6 to --

7 And that'i why the word •place• --

a so , l "o u I Cl --

9 "R.HARRJNGT ONI Wellt It l know tro11ey own 

10 experience In the construction area, you know, the 

11 teoe ra I go•• rn11ent promu I gates construct Ion contracts, 

12 ano then those freouently end up be i ng usea between the 

13 contractor and his subcontractors. But nobody contends 

1• that those are federal contracts or mandate the 

1s appllcatlon of federal law If they ' re not contracts 11lth 

16 the teoeral go•ernment. 

17 Just hecause the parties used a tor• that came 

1a tro11 the t edera I govern11entt I don't think it woul o 

19 ol st lngu lsh th• oe la Cuesta case. 

20 QUESTION1 Wellt l -- l thought In tnat case, 

21 the contract -

22 

23 OUESTIONI -- It was a tor• that was manaatea 

2• bY tne --
"R· HARRlNGTONI well. tne way It -- It •B S --
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It vas -- If the - If t he -- the hoaeovner 1oanted to 

2 sell tne mortgage or, or -- e x cuse .. e. If the lenoer 

3 wanted to sell the •ortgage to other federal agencies, 

• they vould only buy It If It -- If It .as on that fora. 

5 But the contract was not reoulreo to be used 

8 In order to •ortgage by a federal StL. And In 

1 one of the cases It vas not used, and the Court actually 

a lnolcated In Its opinion that the parties coulo have 

9 aoolfled Its ter•s If they pleased. 

10 CUESTION: All right. 

11 llR. HARRIH,TOHI So, et any rate, ey secono 

12 point Is de la Cuesta. 

13 And l -- It appear1 l'• going to have to leave 

1• the other points unless the -- the other three Issues 

15 because l' o Ilk e to save at least a coup le of ii:lnutes 

18 for rebuttal unless any •••ber of the Court has 

17 quest Ions. 1 think ve•ve gotten Into the actual aerlts 

1a of the Interpretation. 

19 

20 

21 

22 you. 

2• 

25 

QUESTION• ver1 we 11, llr. Harr lnwton. 

llR. HARRlH,TOHI Thank you, llr. Chief Justice. 

QUESTION& "'•Heilbron, ve'll hear nov fro• 

ORAL ARCUllEHT OF OAYIO 11. HEILBRON 

OH BEHALF OF THE RESPONDENT 

R HEILBRON ' Tnank you, llr. Chief Justice, II • 
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ano •a) It please the Court : 

2 we had a flesh and blood p r oolem here. Vo It 

J cha r ge d that Stanfor d was I lab le because the p r oje c t 

• •ana ger • I smanaged tne Job ana the engineer oes l gnea It 

5 oaoty . No., If Volt hur t Itself -- ana Stanford thought 

6 It d Id -- It ougnt t _, s u ffer I ts losses. Ano If tile 

7 j:l roJec t r.anager and tne e ng i neer hurt volt, they ought 

a to pay f or I ts I os se1. But no way, e I tiler way ought 

9 Stan f orcl to nave to pay for them. 

10 Ho wev e r, If Volt's claim against Sta n f o r o were 

11 a rbitr ate d alone, Vrtlt might win ft, and If Stanfo rd's 

12 clal11 over as aqalnst the project •anager and tile 

13 engineer were 11 tlgatea alone, they •lght win It. And 

1• so, St a nfor d cou Id l o se both ways 1dth the consequence 

1s lllat It wou lo have to pay fo r th ose losses It ough t In 

16 no w-ay to have to pay for. And that result wou lo be 

11 Yer)' unjust and th e statute. 128l.21clt a s Justice 

1a Bl ackmun I be l l eve observeo , I s real IY made f o r Just 

19 exactly that unJust case. 

20 QUESTION I Has tllls s ituat i on ar ls• n bef ore 

21 that b r ought th Is sta tute Into belnq? 

22 "R· HEJLBROHI Yest Your Honor. lt Is not a 

23 • atter of re cor d b ef o re the Court 11ere . ">' recollection 

2• l s that the sta t ut e was p r oposed by th e state bar about 

25 sl• or seven a go , ano Its purpose -- ana this Is 
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aga in not i n the r eco r o . Its purpose is to avolo 

2 p l ecu1ea1 II ligation and tne wasteo tlae and r esou r ct:s 

3 

4 

s 

6 

t hat It causes and the con t I le ting rut lngs of com11 on --

as to cor•on quest Ions of law ano fact that It perm I ts. 

So , that's wher e the statute c a•e from , Your Honor . 

QUESTION: Welt, If so•eno w you we re subject 

7 to the federal Act -- t o t he Federal Arbitration Act, 

a you -- you wou l d no t have hao th e op ti on that the 

9 Ca llf o r nla Code of Ct vll Procedure g i ves you I take It, 

10 o r .. OU I c y OU? 

11 "R• HEILBRON: Wel l, for openers the ans-er 1s 

12 that we agree that Cal lf o rnla law was to govern here. 

13 The cou rt f ound that there was no doubt about the fact 

14 that place 11eant 11hat th• cou rt f oun d 

15 QUESTI ON: If th e agreement hao not had a 

1& p l ace prov I s Ion In I tt and --

17 "R• HE I LBRON I Had the agreement not spoken to 

18 Cal lf orn l• law --

19 QUESTI ON• -- ano Volt h a o gone to a federal 

20 court, J assuae you would ha ye been forced to a rbitr ate . 

21 

22 

23 

24 

25 

"R• HEILBRON I Had Volt -- h ad there bee n no 

agreeaent• had the a g reeaent not •et what the court 

founo It to have 11eantt ano nao 11e been In a teoeral 

court• the answer t o your ques tion Is yes. But hao "e 

be e n t n a state cour t , the ans we r to your question ts 
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no . And we •ere I n a state court. 

2 Ano t he reason, get ting aheao of the story a 

3 little bit, Is that Se ct i ons 3 and" o f the feoeral 

• Arol1ratlon Act ha v e neve r been hel d by this Cou rt to 

s apply In stat e cou r t , ano they neve r snou l o be. 

6 QUESTI ON• On, on t ha t point, If In this ca se 

1 un oer this contract, s a y It were J ust Volt and Sunfora, 

a J ust tvo parties lnvol veo, you had gone to arbitration --

9 "R· Yes. 

10 QUESTI ON: unde r this contract --

11 ftR. HE I LBRON: Yes. 

12 QUESTION• cou ld the prevalllng party have 

13 gone t o fe de ral cou rt to seek entorce,.ent of the award 

1• una er the Federal Arbitration Act? 

15 "R• HE l LSRON I Had we gone to arbitration, 

1& Jus t the t .. o ot us1 

17 CUESTI ONI Yett a n d tn•n you seek to e nfor c e 

1a t ne awa r d. Cou Id you go und er tne f ede r al Act? 

19 "R• HElLBRONa Do we by this hypothesis nave 

20 the agre•••nt that ve haa? 

21 QUEST J ONI Yest and you nave t h• t l nol ng that 

22 you have by the stat e cou r t . 

23 

2• 

" R • HEILSRONI Wellt •• oelloe that the 

thrust of • h a t tne pa r t i es salo n e re -- th4t I s, that 

Ca! lfor nl a law was to obta i n -- would caus e tnem r ightly 
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2 

3 

to go Into tte state court to have the a"ard entorceo. 

But .. hethe r the thrust ot the aQ r eernen t was as brOCIO as 

Your Honor •s question suggests It was was a question not 

• canvassed In the court below because It olor•t have to 

s oe. The core point 

OUESTIOH: So, you <lon•t rea<I th e opinion as 

7 •aklng the Federal Arbitration Act co•pletely Irrelevant 

a to th I 1 contract 1 

9 "R· HEl LbRuH : Ho. Wh at, what we re ad tne 

10 Cou rt's a e cls lon to be Its tln<llng as t o .. nat tne 

11 parties •eant t o be Is that th• Ca l iforrla ta .. , 

12 lncludln g 1281.Ztch was to apply to tne parties• 

13 agreement ano to tne arbitration cal leo tor by tne 

1• agre••ent or not deoendent upon how 1281.2 le I --

15 In your view that woul d not 

1e enco•oass en tor cesent? 

17 "R· HEILBRON: It •ay well, ano it Is ou r view 

1a tnat It does . But It Is also our view tnat the court 

19 <l lon't reach the question. It wasn't argued below 

20 because we d ldn 't nave to. But It wou Id be our view• 

21 yes. that It would -- It would catoh -- the agree11ent 

22 .. oulo -- a II ot Call torn la law whi ch really went to the 

23 substance ct the agreement to a r b itrate, lnclu<1ln9 

1281.Zlcl. Ano whetner in a federal court, we re one to 

25 go In th e r e an<I ask to seek to nave an aw.:ra entorcea, 
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one coulo say In a federal court, well, the as 

to how you enforce the agreement was net sometnlng thai 

the parties carea about Is something, as I say, we did 

not face In the court belo1t because It we:sn•t present In 

s the case. 

6 l'• not sure !'ve been clear to Your Honor. 

7 W• 11• assu•lng that the agreement •eant 1that 

a the court found It to •ean, th• question Is 1thether the 

9 FAA really forces private people who agree to aroltrate 

10 In accordance "Ith state law to arbitrate In accoroance 

11 •Ith federal law Instead. And speclflcally, does the 

12 FA.A prahlb It a state court fro• enforcing the agreement 

13 that these parties 111ade to solve the problem they nad In 

14 the co11 .. on sense way that state la" does? 

15 Now. that's a federal question. That Is a 

16 feoera I question. But the ans1ter to It Is very cl ear. 

11 The answer Is plaln no. 

18 Arbitration Is a matter of That's 

19 th• 11ost basic, aost cherlslled prlnclole of arbitration 

20 law. federal and state. Parties can agree to arbitrate 

21 In any way they want. They can agree to arbitrate In 

22 soee clrcuastances and not al 1, some disputes and not 

23 all, or not at all. And tne court cannot force parties 

24 to arbitrate a dispute they haven't agreed to arbitrate 

:is or In the way or under circumstances In wh lch they have 
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not agreed to arbitrate. 

2 QUESTIONI May I ask a Question, kino ot a 

3 pre I lmlnar y Question? 

4 Tht:re was 111ent I on iraoe by your opponent at the 

s fact no evidence was I nt ro ouced on tne mean Ing and tne 

6 parties ano so forth. Old ar.yon• seek to offer any 

1 evidence, or was It agreed by tn• parties that tne 

s contract would speak for Itself In effect? 

9 MR. HEILBRON I Tnere was no extrinsic evidence 

10 of tereo. It was agreed In, In essence tnat tne contract 

11 was there to be lnterpreteo by the court In the co1111on 

12 sense "ay that It aid. We argued about "nat It 111eant. 

13 But one snould nave an -- in mlno that tnere 

14 was a factual backorop here, and that .as that the year 

15 before tnl s contract was maoe, tne Cal ifornla Court of 

1s Appeal In the Gard en Grove case had interp rete o 

11 essentially the same provision In essentlally tne same 

1s contract In essent la 11 y the same way as tn is Court d Id. 

19 Ano tne parties, tne court found• coulo be taken to nave 

20 known about tnat and, therefore, to have nad In 111 nd 

21 11nen they struck the deal tnat they struck, tnat tnat•s 

22 .. nat tne woros 11eant. 

23 Sot It was not as If tnls 11as kind of out of 

2• tne blue and there was no nlstory nere. There was a 

25 clear history. Tne court llf appeal was clea r as to It 

35 

ALDERSON REPORTING COMPANY, INC. 
20 F ST .• N.W .• WASHINGTON . O.C. 20001 (202) 628-9300 



a no thought It meant something. 

2 "O"• befo r e J , 1 le ave the Ion ot 

3 and I .. an t to talk Just a •o•ent about 

• the propos It Ion that arb It r at Ion of agreement . But 

s be f o re leaving the question o t Jurisdiction to come back 

e at It "hen 11e get to 11ha t the contract 111eans, I'o I Ike 

1 to re•lnd the Court that this puroorts to D• a 

a 125712 lappea I. This Is not an appeal. 

9 The appellant, so he calls hl•selft has maoe 

10 It very clear t o this <.ourt t hat 11nat's re ally on h i s 

11 •I nd Is wll at th Is con trac t ••ant and why It r ea II y 

12 do esn't mean 11hat the cour t f ouno It ro eans . And 11hat a 

13 con tract ••afls I s not a q ue s tion whi ch goe s t o the 

1• v11ll d lty of a sta tute, a nd consequently It does not ghe 

1s ri s e to a 1257121 app eal. 

16 The te oera l quest i on that we •ve got here Is, 

11 Is, Is a que st I on t all r l9ht1 out there Is noth i ng to 

1a It. The re's no substance to ltt and tneretore It's not 

19 the kind ot ouest l on tnat this Court ougnt to review 

20 un oer Its certiorari Jur ls o l ct lon t end the cas e sl•P ly 

21 ought to go away. 

No11 1 Ju st a just a fe11 11ords aore abou t the 

23 pr oposit ion that arbitration I s a matter of ag ree• ent. 

2• Nothing In the FAA obviously cnanges t hat p r opos iti on . 

2$ The FAA puts arb lt rat lon on the sa1De toot Ing 
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as other contracts but not more so. It's aeant to 

enforce parties' a s ree11ents according to their terms, 

whatever their terms are, no less but no more than they 

4 are. Ano those are fa111l llar principles to the Court, of 

5 course. Every case from Prima Paint through Perry says 

6 exactly that. No case says otherwise, and Dean Witter 

7 su•s It up. That's the preealnent purpose of the Act. 

8 The Act does not •andate people to arbitrate. It just 

9 5ays that It wants to enforce agreements that part les 

10 have riadti. 

11 Ano t h e II be r a I po I I c y favor in g a r b I tr at I on 

12 that llr. Harrington referred to Is, as the llltsublshl 

1J case puts It, Just at bottom a pol Icy guaranteeing tne 

14 entorcu1ent of private agree•ents. This, this court 

15 this court simply Interpreted the parties' agreement In 

16 accordance with Its ter111s, exactly .. nat It ousht to have 

11 do11e u11der this court's prtnclples of law. exactly what 

18 the letter and the spl rlt of the FAA co11ma11e1, and 

19 there' a sl •Ply nothing to argue about here. 

20 And t l11allY• as to that polntr they proved It 

21 tooay. They proved I\ In their brl•f• but they proved 

22 It again today. The question was put to llr. Harrington, 

23 lock, It the parties had cl early agreed to be bound by 

24 state law, would that tie oKay? And he sal o yes. 

25 
ln their brief they said, you know, you coulo 
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have acco•pl isheo what you say you acco•p l isheo l onghand 

2 JUst Dy in so aany wo r os setting forth 1281.Ztcl, ou t 

3 you CI Gn't do th a t, ano In t he p rocess or o vlng again 

• that there •s si mp ly no th I ng of substance at Is su e here 

s De ca us e If you can ach ieve the goal long ha nd , wh a t 

8 e a r thly di fttrence does It 111alce whether you achieve It, 

1 as we did, shorthand? 

8 OUESTI ONa tJnauolblel. As I understand the 

9 decisi on , the Ca liforni a courts sai d t he wore -- when 

10 you sa y t he law of t h e pl a ce, you eean t he law o f the 

11 s t a te --

12 1111. HEll8110NI That's true. 

13 OUESTIONI and n o t the federa I government --

,. HR. HElLBRONI That's true. 

15 UU EST I ON : o r any thing else. 

15 1111 • HE IL BRON I That ii true. 

17 CU EST l ON I Now, Wh)' Wh)' I s n • t that the e no 

1a of t he case t eca use surely Callfo r nla should be able to 

19 Interpret ths wo r d • p lace " as -- and constr u e that 

20 co ntract ? 

21 f'lll, HElLBRONI llhyt we think that's absolutely 

22 right, Your tionor. There's• there's Just no quest Ion 

23 

2• 

aDout It. I mean, when it -- whe n It coaes oown to It 

at the end, they s ay the rea s on why the cont ra ct , 

assu• l ng It raoe -- it 111eant what we have J US t 
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assu•lng It seant1 Is unenforceable Is because mayt>e we 

2 really didn't kn ow what we were doing. That was the 

3 

4 

5 

6 

ultimate proposition put on oral argument and really 

just t>eslde th• point. 

It Is the case that It's a Cal lfornla question 

the woro "place• •eans In a contract maoe between 

1 citizens of Cal lfornla. And It having 11ade the juag•ent 

e -- the court -- f lndlng without doubt that the contract 

9 word "place" meant the laws of the place Callfornla 

10 where the pr eject was lo ca tea. and they havl ng agree a 

11 that that agree111ent1 If we made it 1 Is okay, that's 

12 really all there Is to the case. 

13 CUESTlONI Of course, there remains a federal 

14 question, aou -- although you say It's one that ad111lts 

of a very easy answer -- whether that sort of an 

16 agree•ent In a contract can prevent the can result in 

11 the operat Ion of Callfornla arbitration law as opposed 

1e to federal arbl tratlon la11. 

19 HEILBRON I AbSolutelY• Your Honor. That 

20 Is a federal question. we grant that It ts. and the 

21 ans11er to It Is obviously yes. Certainly parties can 

agree to arbitrate In any 11ay In tne world they want to 22 

23 
agree to arbitrate or they can agree not to arbitrate at 

24 al 1. And If wnat they agree to oo Is to art>ltrate In 

accordance with Callfornla l a wo there's no federal 
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Interest that says they can 't do that. Indeed, the 

2 le oe ra I Interest Is to tile contrary. The federal 

I 
3 Intere st Is enforcing their agree11ent In accordance 1oltll 

• It s terms, and that ' s what tile cou rt helov did . 

5 UUESTJON: We llt t suppose t.here either has to 

6 b• an arbitration c lau s e In the contract or you don't 

7 have t o arbitrate. 

8 "R • HE IL8RON 1 That Is true• 

9 CUEST JON: And there v as an a rbitr ation c l ause 

10 In this contract . 

11 "R • HEILBRON: Tha t Is corr ect . 

12 QUESTION ! What If It just happeneo to turn 

13 ou t, a ltllouqh the l a wy ers shou Id have been pretty du•b 

1• If -- wha t It It turneo ou t that Ca llf ornl a had a l a v 

15 against any a r b itr ation at all? 

18 11R. HEJLtlRON: Wei I 

17 QUESTtON I And tnen but tnere was s tl 11 a 

1s -- a p r ov I s I en f or a r b It rat Ion • 

19 11R. HE1L8RONI Are ve assu•lng I n this 

20 Your Honor, that tllare Is an agree•entl 

21 QUESTION1 There's tilts -- they say that the 

22 - - this cont ract sha ll be constr ue d ano enfor ced In 

23 acco r dance v1tn the law of t ile p ie ce whe re It's •aoe. 

,.I!. HE JLtlRON: 

25 And tnen they an arbit rat i on 
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clause, too. 

2 " R • HEIL &RON: Okay, 

3 QUESTION: And It turns out that Callfornla 

• oocsn't al low any arbl tratlon. 

s 

6 

"R • HE ILb RON: And the quest Ion Is whethH the 

agree•ent would still mean what we say It •eant? 

7 OUESTIONi Well, the question Is must you 

s arbitrate? 

9 KR. HEILBRON! Well, the ans.er is that If tne 

10 part le s meant to Incorporate that prov is ion of 

11 Callfornla law that said there shall be no arbitration 

12 -- that's what they •eant - then that's what should 

13 happen because a court cannot enforce the part les to do 

14 so•,eth Ing they have not agreed to do. 

15 OUESTI ONI Wei It but the)'ve agreeo to 

16 a r b I tr ate. 

17 "R• HElLBROIO Sot If the court in constru Ing 

1s the clause has In •Ind the II logic of what Your Honor is 

19 pointing to and decloes as a matter of fact that tnese 

20 parties real IY could not have lntendtd that In the 

21 setting that Your Honor puts, then the court comes to 

22 the Judg•ent that's not what th• choice-of-law clause 

23 ••ans here. Aga 1n, a sta te law quest I on to De answereo 

2• by state l a w and perhaps differently fro• the •BY In 

25 which this state court answereo this state ouestlon. 
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A few words about what the agreement 

2 ll'eans. Now, they say that the reason why th Is Is a 

3 

4 

5 

6 

feoeral ouestlon here Is that federal law kind of 

l•s every place, a11d tnat if one ooesn't Interpret 

this contract In accoroance with that literal ll'eaning of 

th11 •ord "place,• you're going to sort of unoo the 

1 Clause. You wlll no longer be, l think it was 

8 said today, the flnal arbiter of questions of federal 

9 supremacy. that's a fear one can be disabused of. 

10 We bel leve I n the Sup re11acy Clause. We ad11lre It llke 

11 everybody else. We no seditious purpose In respect 

12 to It. Obvlously federal law Is supreae. 

It's also obviously the case that the 

14 Supre11acy Clause really doesn't have anything to do with 

15 the Issue at hano ano neither ooes the literal meaning 

1s of the words and neither does basic tenets of teoerallsm 

11 refer to many times In their t>rlef t>ecause the 

18 question I s just what the parties raeant here. The 

19 answer turns on intent not the Constitution. And the 

20 Supremacy Clause doesn't tell parties what they Intend, 

21 ano what they Intend doesn't effect the Supreaacy 

22 Clause. 

23 State la• ought to de termine what the part les 

24 meant here for tile saae common sense reasons It 

25 orolnarlly ooes, a s th ey e g r ee . The state Is close to 
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4 

5 

6 

7 

8 

wllat •5 gol ng on In tile state, . to tile contracts that are 

111aoe tile re, and to tile woros that people use there, 

QUESTION! We, we can ano do reach questions 

of state contract Interpretation and reexamine them here 

if tlley're a bar to the assertion of a federal rlgllt 

s1;ch as the right not to have your contrai:ts ltrpalreo. 

"R, HEILBRON! Yes. 

QUESTION! Indiana v. Brano, 

9 Could the -- could Volt make tile argument here 

10 -- I suppose It ooes 11ake the ar9u11ent here -- tllat 

11 there Is a federal policy In fc.vor of feoerally entorceo 

12 arbitration and that we're, therefore, entltleo to reach 

13 the state question In order to 111ake sure that that 

14 po 11 cy Is not th1oarteo? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"R' HEILbRONI Wei It I tlllnk tllat Volt could 

111ake the argu•ent, It they made It, that tile state 

court's Interpretation of the state law q1Jestlon was, 

for 11ant of a Detter word, klno of wlldt so unfounoeo In 

the words of tile Oe111orest and Enterprf le Irr lgatlon 

cases. so certai n ty unfounoed that what the court old 

111ay properly b• regarded as essentially arDltrary or a 

•ere device. you know, kind of a way to evade, 

111anlpulate arouno the aPPll catlon of a federal right• 

Ano If there were that going on here, I think the isnswer 

to Your Honor's question would bet yes, you coulo call a 
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halt t o It, Clo w a wh istle. But th•re's nothing Ilk , e 

2 that re"'otel) th a t went on here. 

3 

4 

5 

Rea lly all that happened was that against a 

backdrf'p of co11monly lookeo-to Ca l lfornla rule s o f how 

you in t,ero ret cont ra c ts, thP court lnttrpreteo a 

5 contract. And t he co•con r u le Is -- the very co••on 

1 sense rule -- t hat wor ds are t o b• Interpreted In 

s accordance with their popular 11eanlng not in their 

9 str I ct leqal sense, ano they a re suoposed to be 

10 lnterrrete o In accor dance wltn local usage. Obviously, 

11 tne way things ought t o be . I oean, there• s no 

12 sense ln t erp ret I ng wo r ds used one p lace the way they •re 

13 used so11e otter p lace. 

1• Ano s o , th• court against that backdrop sl11ply 

15 lnterprete o th• co••on sens• wor a "place• before It ana 

11 reache o t he Judg ee nt t ha t, you kno•t place where tne 

11 prc Ject Is l ocated 11eans Calltornlat tne place wnere t ne 

1s project Is l ocated , a satter which really ought not to 

19 have to occupy this Court. Real IY what the words• you 

20 know, see• naturally to say -- a long list of federal 

21 sta tutes that us• the• In essentially the sa•• way, ano 

22 th.it case, Garden Gr o ve. tnet I referred t o earl ler hao 

23 Interpreted the111 exactly t ne s anic way the year before. 

M Nowt when you come do wn t o ltt It seems to us 

25 a v e r y t e I I I ng o o I n t h er e , I t ha s to d o w I th who t I t I s 
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that they are asking you to do In respect to this kind 

2 of earthy llttle state law question . J •ean , ahat 

3 really are they asking you to oo here? To reinterpret 

• the choice-of-la• clause In this private contract, holo 

s that the wor ds mean what Volt says they mean fn this 

6 private contract, In all private contracts In Callfornla 

7 ano everywhere else, hold that because that's the 

8 orolnary •eanlng of the words In Cal lfornla or 

9 everywhere else, holo that whether that's the oral na ry 

10 •eanlng of the wor os In Cafl f ornla o r 2nywhere else? 

11 Ano It really voulo be unprlnc1oteo for the Court to 

12 unoertake to do that. 

13 lhey point to no rule. There obvious Is none 

14 th.it says that you're supposed to Interpret popular 

1s .. ords In an unpopular "llY• and there's nothing before 

1& the Court to suggest to It that people have ever usea 

11 the "oro s that were use<I here In the way tnat Vo It says 

1e they were used her• In the entire history of the State 

19 of Ca llfornla. 

20 So •uch tor "hat the the contract aeans. 

21 QUESTION! I suppose .,. coulo adopt a theory 

22 that whether In a partlcular contract part les have 

23 contracte<I oi.t ot teoeral la" 

24 MR. HEILBRON: Yes. 

25 QUESTICN: .. n1cn . oula be 
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• 
5 

6 

7 

aopl I cab le Is I tse If a quest Io n of federal 1 aw, I don't 

know any case th«t has ever held that, but, but 

HE JL BRONI Neither do they. 

OUESTICNI It's thlnkaole • 

HEILBRON I Neither do they, They have 

suggested that that might so, but cited no rule, 

That would be a rather odd thing, with great respect, 

a Justice Sc<illat to holo. 1 ••an, th• 11hole backdrop of 

9 contract I aw In the Unit ed States Is that pr lvate 

10 parties 111ake contracts with reference to state law for 

11 the very gooc re ason that there Is no general federal 

12 contract I a w. S11I ft and Tyson Is long deao. 

q Ano a•ong the things that states are 

1• orolnarl ly equipped to do and ao Is to Interpret 

1s choices-of-law clauses I n agreements. This agreement 

16 Ilk• any other -- there's nothing speclal about It. 

17 OUESTICNI Well, let's say -- let's say the 

18 lsaue In a state case Is wnetner -- state er lmlnal cases 

19 -- whether the defenaant walveo a particular federal 

20 constltutlonal r l ght that Is walvaole. loa would -- ,.. 

21 would ex&• In• that as a feoera I -- whether he 

22 vo lunt;ir 11 y gave a11aY that federal entitlement• We 

23 .. oulo cons Ider that a question of feoeral 1a ... Ano you 

2• cen say th I s Is the sa1<e tnlng here. Clo these pa rties 

25 voluntarlly cont ra ct out of their othe rwise applicable 
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3 

4 

5 

1 

8 

9 

10 

teoera I en ti tlen1ents? 

llR . HElLbRON: Wei It I tnlnk tnat tile -- that 

the app ltcable rule would be -- It you were worrying 

about •llet ner somebody lost 11 federal right because lie 

llao •e ssed up t n r espect to a state p r ocedura l r ule, I 

think the aopltcabl• r ul e wou l d be Is that stat• 

procedural rut• a souno r u le tha t' s generally f o llowed 

or Is It a 11 ecnan l s 11 t o l<lnd ot take a .. ay a feoera l 

ri gh t. 

OUEST I ONI I'• t a lkl ng about a sta te 

11 p r oc ed ural r u l e . !'11 talking about a , a state•ent that 

12 the ln o tvl dual Made saying I oon • t want an attor ney. 

13 llR, HE lLbRON1 on , I see what you're saying, 

14 QUESTION 1 So•etlllng like that, 

15 llR, HEILtlRON: Okay , 

18 QUESTI ON: What was t h • •eanlng o f that 

17 sta t e•ent? That's the Issue I n the case. O ld lie really 

1a sa y he didn ' t want an attorney o r aid It n1ean son1eth lng 

19 ti se? We've had so11• cases re ce nt ly tnat Involved thi s 

20 kind of question. We certain ty cons id er tnat a h oeral 

21 question even t hough It arises In a st at • proceealng. 

Z2 It's Just a eea n t ng - I n terp r etat i on o f language. 

23 11R, HEILBRON: Wei I --

24 OUESTJ ONI But since It af f ects teoeral 

25 ri ghts• we say It's a fe d era1 ouestlon . 

" 7 
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llR. HEJL8RON 1 I think It I s quite a diffe re nt 

2 th i ng to say that It ' s a fe der.JI oue st ion as to whether 

J a c;on fes s f on , t o r exa11ple, I s c;oer c;eo . s0 , You lo ok a t 

4 the fac;t s t o tl na ou t whet her they flt the federal 

5 rule. 1 thlflk that's qui te dlfftrtnt t r om the case 

a •here pa rties c;hoose a body of l a 11 to have their 

7 proble•s re so lved under. And •hen they choose It • they 

a certainty do not expect tha t the Jurlsofctlon 1those laws 

9 they have not chosen Is go ing to determine the meaning 

10 of the 11or ds they used under tne la11s o f the 

11 Ju ri sdict i on that they d i d c;hoose . 

12 QUESTI ON: It Isn't Just a •atter of 

13 choo sin g . It's a •atter o f c;ontractl ng out ot feder a l 

1• law. The preexisting state ot the 11orld I s that tne 

15 Feoeral Ar bit rati on Act gover ns. and the I ssu e I s 

1a •het her the pa rt les have contracted out o f the Federal 

11 ArDftratlon Act. I don 't think It's un t h i nkab le to hold 

18 t hat tne question of 11heth e r tney ha ve contracteo out o t 

19 the Feoera I Ar b f tr at lon Act Is • federal question. 

20 llR. HEJLllRON: Nellt It's thinkable In the 

21 se nse that I can certainty enter ta in th• thought , ano we 

22 nave as we tat" •I th one another, bu t unth 1nka b l • In --

23 In thl s se ns •• t nat you are st 111 oeallng •"th a state 

2• la • cont ra c t be t ween f oca l pa rties using local woros In 

25 a f ocal setti ng . Ana what thou woros .,ean In tnat 
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lo ca I sett Ing Is really a loca I quest I on . Ano t or this 

Cou rt, so t a r aw ay, If I may s a y so • from that local 

sett Ing to dt ter•lne whet those l oca lly sei d .. ords 111 eant 

• lo ca lly Is a diftl c u lt th i ng to oo . And It's t or that 

s re;,s on that Just as a •atter ot co1111on sen se state 

6 co ntra ct provisions are lnterpreteo In accoroance with 

1 sta te la1u this one as any other. 

8 J'a I Ike to spend a word o r i..o, If l •lght, 

9 In re spect to S e ct ions 3 and "ot the Act and "hether 

10 they reall y apply here, whether or not had we not hao 

11 any agree11ent a t a ll It wou l o aake really any 

12 difference, t he ques ti on t ha t Jus t ice Kennedy poseo when 

13 .,, began. And the ans .. er Is no . Three and " wo u l o not 

1• apply and neither woul d to. Co ne's plec e11eal 

1s II tl ga tl on apply In th Is state cou rt p roceed ing . 

16 Th Is Cou rt has never he l o ever that Se ct Ions 3 

11 ano " o t t he Act apply In a st ate cou rt proceeding, ano 

18 It ought not to ho ld t hat they do this tl111e a round for 

19 at least three reason• • 

on•• Sections 3 and " of the Ac t 11ake 

21 It per fe e t ly cl ear on the face -- on their face that 

they apply tQ United S tetes' courts, United States' 22 

Zl distri ct courts. no t stat• cou rt s . 

2• 
Ano se cond • the legi s lative history shows tha t 

25 Cot19ress 11n 1. t exactly what It sa l a . There's an 
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ar gu •e nt I n the brief that says, 11ell, you know, so 

2 1oh.it , You ought to app l y Sections 3 ano 'I in state 

J cour ts In or cer t o achieve the goa l s of the Act, but you 

• don ' t achieve the goals o f the Act by oo l ng the 

s o f what Cor.q res s said and •eant, 

6 Ano I t ree 11 y 11 ou ld be 111ost surp r Is Ing and 

7 Intrusive had Co11gress 111eant otheri.I se, that Is, had I t 

8 •e an t those pr ocedural rules o f th• Act to apply I n 

9 state court because It 's 11el I-known that federal I a 11 

10 genera 11 y takes state cour ts as It finds the• ano the 

11 reae o l es that a forum pr ovides ar e ordinarily the 

12 bust ness of the f o r u • that prov I d e s the11. That's JU St 

13 t h e way the syste111 11orks • 

14 QUESTION! IIna uo lblel as a foru• selectlon 

1s c l ause and -- bu t "Ith an arbitration clause• t he state 

16 cou rts • ust provi de for a r b itr a t ion . 

17 "R· HEJLBRONI That Is a true state•ent, but 

18 t he --

19 QUEST l CNI Right, right. All right , bu t --

20 but they can't prevent arbitration. They, th ey can't 

21 refuse In th• face of th• Federal Arbitration Act t o 

o r oer a rbitr a ti on , 

23 11R. HEILBRONt Under t he p ro cedural re111eoles 

24 that ttey 11ak• ava ll ab le In genera I· 

25 QUEST J CH 1 R loht• r l ght • 

50 
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HEILBRON: Absolutely ri ght . 

The p r oposition he r e Is slioply this. The 

pr ocedu ral remedy that this state court provided was a 

nrcer to compe l, but the court sa l o. I cok, we're not 

!10lns to Issue It 11here Its effect 11111 De to cause 

uup l lcatlve litigation, plece•eal lltlgatlon, eaybe 

7 Inconsistent Judg•ents , unfair results. The rule •akes 

a sense. It's solves the flesh and Dlood proble• that"' 

9 talked about at the beginning, and Its purpose I s oenlgn. 

10 Anc the FAA ooes not toroid It, and It would 

11 be as t on lshl ng It It d Id because vhy 11cu Id Consress In 

12 1qz5 or, for that •atter, ever vant to force state 

13 courts to Issue orders to co• Pel dup licative, plece•eal 

14 lltlgatlon effecting Inconsistent Juog"ents contrary to 

15 sens lb le state r1;les? And the ans11er Is t he re Is no 11ay 

1e that Coll gr esli 11oul o have eeant to do that, ano thl s 

11 Court ought not, bO years out, after tt.e fact and In the 

1e age of the liti gation explosion• hold that It c l d . 

But to end at th• beginning, the Court real ly 

20 olcn't -- needn't reach the question. We've got a state 

21 law contract her•• It 11as Interpreted properly In 

22 accordance vlth stat• lav prlllclples b) th• state 

23 court. Lo ca 1 words 11e re I ookeo .tt by a loca I court to 

fi nd out they meant• Th• court entorceo the 

25 parties' agreement I n accordance with It s ter•S• exactly 

!i l 
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what the court was suppose o to hav e done under ever y 

case thl s Cour t na s ev£r la lo oo wn In r espt:ct to tne 

FAA. And shout d tnls Cou rt ho ld tha t It ought not have 

oon e tn a t, It re a lly turn tne FAA up s l oe down . 

lhenk you very "uch. 

QUEST I ON: Thank you, IH. hell b r on . 

"r• you nave one •lnute re•alnlng. 

REBUTTAL ARGU"ENT OF JA"ES E. HARllIN<OTON 

1111. HARlllN<.TON: A one-sentence re sponse to 

tne last po l nt. A state statute wh l cn state s that an 

11 a r bi tratio n a gr ee•ent shall not be entorceo at a ll In 

12 certain cl r cv• stances Is not a p r oceoural p r ov ls Ion ; 

13 It's a sub st antive obstacle t o a rbitrati on o f precisely 

14 the sa•e k In d th a t was nelo preeapteo by tnls Court In 

1s Southlano ano Per r y. And tnat•s what state statu te 

1s sa ,s. Jt sa,s you can 't enforce arbitration at al I In 

11 certain cl rc1119stanc"s• 

18 Second point, Mr. He i l br on has made a uch of 

19 wh a t tne parties ag ree<! t o , but It's clear wnat the 

20 parties ag reed to In this con tent -- In this context In 

21 an y oralnary tayaan sense 1oas to agree to arbitrate 

t h eir d isputes wltn no exceptions, qualif icati ons, 

23 11natever. All disput es a re to be arDlt r able . 

The tn ls• this cl aus e 11 as custo•- orafted by 

St an f o r d w ltn wlt n a clear o f this very 
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situation Involving thlr<l-party o l sputes In mln<I an<I yet 

2 It was dratted In such a way tnat the outy to a r bl trate 

3 •oulo remain Intact In that situation though Stanforo 

• nao the oppo rtunity , which was taken by the parties In 

s the Ca rden Grove case Plr, t.ellbron referreo to, to 

s exempt the•selves fro111 arbitration If there were tnt r<I 

1 party olsputes. That "asn•t done, The parties 

a cell berate ly agree<I to arbitrate In that situation, 

g Stanfo rd now clalMs that they should be 

10 re 11 eveo o t that because t ney 

11 CHIEF JUSTICE REnNQUlST: t 1me nes 

12 explreo, Plr. Ha rring ton. 

13 The case Is submitted. 

14 1wnereupon, at 2148 o'clock p,m., the case In 

is th• above-entlt led •alter was sub11 itte o . l 

18 
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