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(1C-01 3.P.)

CHIEF JUSTICE REHNQLISTs We'll hear argument
first this morning in Numoer b7-1061* National Collegiate
Athletic Association v. Jerry Tarwanian.

Mr. Lee» you way proceed whenever you're ready,

ORAL ARGUMENT UF REX E. LEt
CN BEHALF OF THE PETITIONEK

MR. LEE; Mr. Cnief Justice» ana nay it please
the Court* the question in this case is whether the
National Collegiate Athietlc Association's enforcement of
its own standards» among its own members» is state action
fcr Fourteenth Amendment ana Section 19b3 purposes.

In the early 1970's, the NCAA began an
investigation of certain aliened practices at the
University cf Nevada at Las Vegas» some or which involved
Its basketball program. As is the case with all NCAA
Investigations* the primary responsibility tor the
Investigation rests with the University» and both the
University and the Association conducted their own
inves 11ga 11 ons .

The Association's counsel ultimately affirmed
some 38 of its Infractions Committee’'s findings of
violations* 10 of which Involved the Respondent* who had
become the head coach 3fter tne time that the Association

A
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first received complaints about UNLV.

As part of the prescribed remedy» UNLV was
directed to shew cause why three persons should not be
suspended from coaching and any involvement with
Intercollegiate athletic activities. Those three persons
were the former heaa coach* the Respondent* and an
assistant ccach. As for the former coach, the suspension
was to be permanent, ana as to the other two, the
suspension was to be for two years.

QUESTION; The suspension from what, Mr. Lee?

MR. LEE; From coaching, ana from ail
Involvement In booster activities and other
intercollegiate activities. It woula not have affected
his University appointment.

QUESTIONS Sc the NCAA saia In effect to UNLYV,
"You must suspend so-and-so for a certain period of timef'?

MR. LEE; Not quite. What it saia was — it
was an order to show cause why they shoula not do so.
And that is an iIimportant point, actually, Mr. Chief
Justice. Pursuant to that order to show cause, the
President of the University assigned a Vice President as
hearing officer, who held a hearing and then as a result
of that hearing identified for the President three
options that were available to the University, ana
according to the Hearing Officer's recommendation, those

5

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



20

21

22

23

24

25

three options were the followings

The first was that the university could impose
the recommended discipline* which would Involve the
two-year suspension.

A seccnd was to refuse to do so* ana according
to the Hearing Cffleer* this ran the risk that the NCAA
might Impose other sanctions* some of whi ch might tie more
severe.

And the third was to withdraw fro® NCAA
membershlp °

Faced with those choices* the University opted
to Impose the suspension®* which h«is never been carried
out* because of an injunction which was ultimately
affirmed by the Nevada Supreme Court* whose state action
holding Is row before this Court for review.

The Respondent aoes not contend -- nor could he
-- that the NCAA Itself Is a governmental entity.

Rather* his argument —

QUESTION; hr. Lee* did the injunction run
against he NCAA* as well as against UNLV?

MR. LEE; It ran against UNLV.

QUESTION; hell* then how did NCAA get in the
case?

MR. LEE. Initially™ they were not. lhe case
went up to the Nevada Supiemt Court a first time* and the

6
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Nevada Supreme Court held that the NCAA was an
Indispensable party -- so It was Pack* the NCAA was
joined™ and then it went up a second time.

QLESTIOhS Ana the Nevaaa Court made that at
the Insta nee of the Assoc lation?

MR. LEEi Appearing as amicus* that is —

QUESTION; who said that they were an
Indispensable cart.

MR. LEE; That is correct. But we were not
Jclnec* Initially. We contended that we should be* and
ultimately the Nevaaa Supreme Court acreea with us on
that issue* the first time.

QUESTION* but why cio you contend that NCAA
was indispensable* Mr. Lee?

MR. LEE; Well* because tne judgment that would
ultimately coulc out of the court would necessarily have
an important effect -- after all* it was our
determination that that was the appropriate remedy for
the violation of our rules.

OUESTION; well* it's a little strange to be
arguing In a way that NCAA was a necessary party to tne
action* and yet should not be considered in any way as
State actor. Is there any tension there?

MR. LEE; No* no* 1 think not* because of wnat
this Court said In 19d2 aoout what are the standards for

7
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determining state action» and tney are not the same
standards as for determining whether a party is
ind i spensab le.

And those two -- there are two requirements»
that this Court announced in Lugar v. Edmonson Oil.

The first Is that ycu look to the substantive
rule that Is being enforced In the particular case ana
Inquire Into whether that rule has its source in some
State author1ly.

The second is whether there is sufficient

interlinking» | ntermeshing» between them,

QUESTION; Do you think that Lugar was intended

to be the definitive statement of how we determine state
action In all cases™ even those of perhaps celegation or

Joint oar11clp a1l on?

MR. LEE; Well* of course» Justice O'Connor»

you know much about -- much more about what the Court had

Intended,

QLESTICN; Well» you're arguing that that is
now the definitive rule, I'm not sure that | can read
Lugar that way* and I'm not sure whether those tests
should be apolled in all situations of delegation,

MR, LEE; In our argument» is that they
should. Maybe not on Its face — It appears to say all
cases» and It announced two requirements» and it said

8
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that the difference between the two requirements are
demonstrated -- Is demonstrated by two of the Court's
landmark cases* Moose Lodge» which demonstrates tne rule
of decision» or the rule of conduct* requirement» and
Flagg Brothers* which demonstrates the State actor

requl reirent.

Ard bcth of those» cf course* reach far beyond
the context in Lugar» ana far beyona the context in this
case» and therefore in our view It is a general rule.

But you don't have to go that far -- excuse me.

QUESTION; well* what if NCAA saio* for
example* we want drug testing of ali participating
athletes c¢n a regular basis* and you either do that* or
you run the risk of the school being croppec out of the
NCAA.

New* is there any -- oo we nave exactly the
same kind of an issue that we have here?

MR. LEE. Not Quite. If* as | suggested®* the
first line of defense* Lugar applies across tne board for
all cases* then it would be the same.

But | -- in any event* those two tests™ and
particularly the first one* ought to apply in a case such
as this™ and here Is why.

Even if It is not tne principled* of the

two-part* across the board test In all cases that we
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take* at the very least* when the sole issue in the case
Is whether a particular rule of concuct has been
violated™ as it has in this case — the NCAA's standards
for eligibility and recruitment — then* at the very
least when that's the sole* ultimate issue in the case*
then one of the relative inquiries* on a case-by-case
approach — one of the most important inquiries — ouyht
to be whether the rule of ccnauct in that particular case
had a governmental source or a non-governmental source.

GLESTIOh; well* Mr. Lee* how did the rule
become applicable to Mr. Tarkanian? Sure* it's an NCAA
rule* but it also becomes a school rule --

MR. LEEI No —

QUESTION; —because they jcineu. Tney're a
member. Thev say* "we agree to abioe by the NCAA rules.™

MR. LEE; That's correct.

QUESTION; So this is now the rule tor the
Institution. Otherwise* now did Taikanian — how did he
get In trouble with the University? he violated one of
their rules.

MR. LEE; Yes. The NCAA is composed in part of
public universities and in part of State universities.
But it cannot be the rule* | submit* simply because you
have some State universities and some private
universities™ that it thereby becomes* that it thereby

10
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becomes

OLESTION; kell* then» you con't -- do you find
something erroneous in what 1 said» that it became a
University rule when the University joinea anc said "we
agree"?

PR. LEEi It really was not a University rule.
It rerained —

QUESTION; Well, if it wasn’t» how oid they
have the nerve to suspend Mr, Tarkanian?

MR. LEE; They have the nerve to suspend hr,
Tarkanian because they decldec on the basis of their
exercise cf their own judgment that of the three options
available tc them» that was tre one tnat was preferable
tc them.

It was not the hCAA that suspended Tarkanian.

QUESTION; It certainly wasn’'t It was the
Unl vers ity.

MR. LEE# That is correct.

QUESTION; For violating its rule.

MR. LEE; No» for violating — the University
suspended Tarkanian not for violating Its rule* but
rather because it determined that» of the three options
that were available to it» as a result of the order to
show cause* the one that was most in the University's
Interest was the option to impose the recommended» the

11
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recommended suspension»

QUESTION; Even If they did -- even If the
University suspended him tor violating a University rule”*
that might make the University a State actori but | don't
know why that makes NCAA a State actor.

QUESTION; What relief does the Nevada court
arant against the NCAA?

MR. LEE» The relief was against the University
and net agalnst the NCAA.

QUESTION; nell» what business has the NCAA got
here?

QUESTION; nelly there's an Injunction against
the NCAA for taking any action against the University.

MR. LEE; That is ccrrect.

OUESTION; welly theny there was relief granted.

MR. LEE; Welly excuse aiey in that sense there
was» That is correct.

QUESTION» The NCAA is prohibited from taking
any action against UNLV.

MR. LEE; That is correct.

QUESTION; And you also have to pay its fees™*
don't yout

MR. LEE; Ninety percent of theoiy SO percent of
the

QUESTION; Mr. Leey I'm a little confused about

12
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what was the basis for the firing here.

It seems to me if the man has an employment
contract with the University» the University can't say
we're firing you fcr treaKing somebody else's rules. He
must have vioiatec some rule that was imposed by virtue
of his employment with the University?

MR. LEE. The rules that he vioiatec were the
NCAA's rules of eligibility and recruitment.

QUESTION* well» how aid tney become applicable
to him? i assume they became applicable to him through
his employment contract with the University.

MR. LEE; They Decane applicable to him only
because the NCAA prescribed **e have determined that
these violations have occurrec.” And tne University was
ordered to show cause why as a result of tnose violations
he should net be suspended. But it was the University —

QUESTION; but he must nave had an obligation
to someone not to commit those violations. To whom did
he have that obligation?

MR. LEE; Yes» he had an obligation to his
University» in the sense that the University was jointly
responsible with the NCAA for seeing to It that they did
agree that they would enforce those rules.

But my point is this; that if you take
seriously what this Court saia in Lugar» about looking to

13
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the source of the substantive rules™ this is the classic
case in which» in which tnat requirement applies™

IT you look to all cf the factors that sight
enter Into whether there is or is not state action™ the
only issue in this case* at the end of the cay* tne only
substantive issue® is whether the rufes* some rules have
been violated.

Those rules are tne eligibility rules that have
been set by tne University™ that have been set Dy the
NCAA* and which have become the University's rules only
In the sense that the University is one of those members*
But the University die not have to oismiss him. There
were other options that were available to them — and
particularly™ particularly in a case where the only
issue™ the only substantive issue™ is the issue whether
or not particular rules have been violated™ then the
source of those rules ought to be relevant to the state
action Is sue.

QUESTIONS Take action against him*

HR. LEE* Excuse me3

QUESTIONS The University decided to suspend
him.

HR. LEES That is correct* but that was —

QUESTIONS And they decided* well* this is one
or our rules* that we're going to Insist he abide by*

1A
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MR. LEE; This case in that respect* justice
White* realty fellows a fortiori from this Court's
hcldino In Blum v. Yaretsky. In that Instance* what you

had was a decision to transfer patients from a

lesser-care facility — excuse ne* from a higher-care
facility to a lesser-care facility. And the decision was
made — the rule of conduct* or the rule of aecision in

that particular instance* if you will* was mace by
pr | vate | nd ividuals.

But once those private indivlauais™ the
doctors®* mace that decision®* it had an effect on
lirDortant Governmental interests. The Governmental
decision as to how to treat these individuals™* the
Medicaid program is a Governmental program* Put the
relevant decisions were in effect made oy the private
entities — including the amount of money that woulo oe
spent by Government.

Nevertheless™ what this Court sale was that all
the Government haa done was to respond to those private
decisions™ and that is exactly what W8 have in this
Instance.

You have the NCAA having set its rules* and its
members then resoonoing to the termination of those rules
violations™ and that we submit®* under Blum v. Yaretsky
and under Lugar* is not state action.

15
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QLEST10N; You nave a State arbitrator who says
that there are three choices» but that the only viaole
choice is to allow the University's delegation to the
NCAA of the power to act as ultimate arbiter of these
matters. And the President of the University adopts that
deter * Inaticn. These are State officials who announce
that the NCAA mist be the ultimate arbitrator.

Dc we net give some deference to that
conclusion ty the State officials as a matter of State
law?

MR, LtEi As a matter of State law» of course
ycu give oeference to them» Justice Kenneoy.

Put the issue here is whether the state action
rules» which are of course constitutional aeterniina tions»
and Interpretations of Section 1963 by this Court — ana
what the State die in that instance was simply to
determine» yes» we became members of the NCAA. when we
become members cf the NCAA» we aetermjne that we wi Il
abide by their rules.

Bet they also iaentified that tney had other
options.

QUESTION: ‘'were their conclusions correct? Was
the arbitrator correct in what ne laentifieo as
al1lernail ve two?

MR. LEE. Yes» | think ne was — yes» he was.

16
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Alternative two was that they could have said
no» and they could have — then other sanctions would
have had to be —

OLESTIONI He was correct that tne University's
only real option was to recognize NCAA as the ultimate
arbiter?

MR. LEE; Well» 1 don't Know that he identified
that as the only real option. It was his recommended
opt ion.

But the — 1 think this point snoulc oe made
very clear. UNLV ala not have to tire Tarwanlan. That
was their decision» their option» and they nraae it from a
choice cf those three.

Moreover» this first requirement that the Court
established In Lugar» in any event» is absent in this
case» and regardless of how far it extends» it should be
applicable in a case» in a case such as this.

I think that the key to decision is to draw a
careful decision — excuse me» draw a careful distinction
between what the NCAA did on the one hand* anc what UNLV
did on the ether hand.

QUESTIONS Mr. Lee?

MR. LEE; Yes?

QUESTION; Let me return fdr a moment to this
line cf Questioning — what does Mr. Tarkanian iose if

17
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you win?

MR. LEE. Well» that is — we believe that if
we winy this Court* pursuant to tne exercise of its
ecuity powers* does have the authority simply to dissolve
the Injunction.

QUESTIONS Even the Injunction against UNLV?

MR. LEE; Well* we celieve that is Daslcally
what happened Ir Moose Locge* and that this Court wouia
have the authority to do that.

But that is not a central part of our case* and
the Court -- in the event that the Court disagrees* then
that is basically UNLV's problem. Because this will bpe
the status cf the case in tne evenc that —

QUESTION; So what coes Mr. Tartarian lose* if
you win?

MR. LEE; At the present tine* ne has an
injunction against UNLV tnat —

QUESTION; Anc there's no reason that he won't
keep on having that* even if you win nere.

MR. LEE; And in that event — in the event
that that happens* then here will be the status of the
case. There is still outstancing an oroer to show cause
applicable to the University of Nevada. And at tnat
DcInt* there will still be three options availaole to the
University cf Nevada* except that the third one will have

18
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changed. And the third one Mill oe tc go bach to the
Nevada State Supreme Court» to go bac* to the Nevada
court» anc attempt to persuade them that the injunction
should be dissolved because it was based on a premise
which the Unitec States Supreme Court has new declared to
be fa city.

GIESTICN; if you win» it means that — you
represent the NCAA, | take it?

MR. LEEi Yes.

0 LES TIONJ You want the injunction against the
NCAA oissolved?

MR. LEE; That is correct.

QUESTION; «no if that's dissolvec» It means
you can take action against the University.

MR, LEE; That is correct.

QUESTION; And you may or may not?

MR. LEE; That is correct.

QUESTION; but the University Isn't a party
here. Only Mr. Tarkanian is a party.

MR. LEE; Tnat is right. The University is not
a party to the action before this Court. Ana as a
consequence» it will oe just as Justice White said. we
can then take action against the University.

QUESTION; Mr. Tarkanian» in Mr. Tarkanian's
suit* he got an injunction issued against the NCAA.

IS
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MR. LEE* That is correct And that» of
course» can be cissolvea.

And In the event that that happ?ns» then the
Unl vers ity —

QUESTION; was it at his request that that
court enjoined the NCAA from Going anything to UNLV» or
was It at UNLV's request?

QUESTION; well» they weren't a party.

ffR. LEE. Excuse me i

QUESTION; The University wasn't a party» was
1 t?

*R. LEE; Yes» the University was a party» Put
they cic not appeal tc the Nevaaa Supreme Court*

Rut there will still oe an cutstanoing oroer to
show cause pending — the NCAA's order to show cause»
pending against the Universityof Nevada. Ana they will
then st 11 | have the same three options» except that the
one option will now ba modified because they will either
have to go back ana attempt to persuaoe the Nevada courts
that the injunction was —

QLESTIDN; why isn't this case just moot* it
Mr, Tarkanlan can’'t win anything?

HR. LEE; well» It isn't moot for two reasons.

In the first place* we ao have the matter of

the attorneys®' fees.

2C
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QUESTION; but if the only outstanding question
is fees» does that keep a case alive? We've said costs
den't.

MR. LEES Welly 1 would hope that 52GO»uOG does.

And 1 would think that the fee certainly does.

But In addition» more importantly —

QUESTIONS But on tre fee point» hr. Lee» isn't
It true that the only justification for the fees was the
1S83 action, whicn in turn depends on tne state action?

MR. LEES Yes» ana that's --

QUESTION; Ana that's why nc matter what we do»
we have tc ceclde that.

Mfc. LEE. And tnat» of course» is more
Important» is even more important than the tees itself*
because you do have, you do have an outstanoing
deterinlna1icn by a State supreme court that tnis area of
Individual fre”*ooir» which is guaranteed by the Ilimitation
of the state action doctrine» as the Court said in Lugar»
has been withdrawn from the NCAA» and Its ability to
conduct Its Investigations in tnhe way that it sees as in
Its best interests has been severely curtailea.

Let me just say that there are» In addition to
the leaal reasons that neither one of the Luyar tests*

oint

1)

neither the rule of conduct issue nor the
participation issue has been satlsfieo in this case.

21
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There are gcod reasons why the state action rules should
not apply tc the NCAA's enforcement of its cun rules
airong Its own members.

This Court said four years ago that the NCAA
plays a critical role in the mainte nanee cf a revered
tradition of amateurism in college sports* anc there can
be no Question but that It needs ample Ilatitude to play
that role. This is the classic case that illustrates
both that critical role and why it needs ample Iatitude
In order to carry it out.

The proceoures that it folicws place principal
responsibility* or oivide the responsibility for
enforcement, as between the two. It is not a strictly
acversarlal kino of procedure. Wnat the NCAA has

concluded over the years is that it can best ce done by a

combination of cooperation anc adversar ia Iness.

And The accomplishment — that ample iatituoe
that this Court observea that the Association neeos to
carry out its critical role -- _ill be aided by leaving
this area of associat ional freedom continually avaiiaole
to the NCAA so that it can mane its own judgments as to

how best to carry It cut.

The key to decision, 1 submit, to this case* is
to distinguish rather carefully between what the NCAA
does on the one hand and what the University oia on the

22
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other. What the NCAA did was to set its own standards
for conduct. Because they were the NCAA®s standards ano
not the University’s standards, the first of the Lugar
requirements has not teen satisfied.

GIESTION; But ciian’t tne University make those
standards its Own by contracts

LEE; Well. 1 think not. ana 1 think that
tc say that» to characterize it in that way. Justice
O'Connor, really aoes violate the spirit of what 1 think
tc be not only Lugar. but also this Court's more recent
pronooncPnent ir the area, which is West v. Atkins, in
which those two recuirements were repeated.

As the Lugar cc ini or says, they really aren't
the same. They are two separate requirements. Ana
especially in a case «here the only substantive issue at
the end of the cay is whether rules have Deen violated,
ycu ought tc ask. "where oo those rules come from?"
Those are net UNLV's rules, they are the NCAA's rules.
They are LNLV's rules only in the sense tnat LNLV is a
member of the Association. But the Association Itself is
a private entity, and they are. the Association Is™ tne
source of the rules.

What the University did was. what the NCAA aid
net do. was to make tne decision, was to suspend
Tarkanlan. All the the NCAA aid in tnis respect was to

23
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determine that its standards of conduct had been
violated™ that its conditions of membership had been
violated™ and then it was the University that exercised
Its choice among three options available to It»

For two independent reasons™ therefore™ we
submit that the judgment of the Nevada court should be
reversed.

Nr. Chief Justice* lI'o like to save the rest of
my time for rebuttal.

QIESTIOhI Thank you* Mr. Lee.

We*|f hear now from you* Hr. Lionel»

ORAL ARGUMENT OF SAMUEL S. LIuNEL
CN BEHALF CF THE RESPONDENT

HR. LIONELS Hr. Chief Justice* ano may It
please the Court*™ I'm IcoKing at page three of our brief
here* and I'm reading from the NCaA enforcement program.

Among other things™ it says®™ "Tne enforcement
procedures are an essential part of the Iintercollegiate
athletic program of each member Institution.”

Thus* when the University became a member of
the Association™ its enforcement procedures became a part
of Its athletic program. Not only that* Dy becoming a
member* the University agreed to abide by the
Constitution™ the bylaws* the rules™ the interpretations
of those rules™ and the policies of the NCAA»
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QUESTION; There is a question that there was
state action in the case in the sense tnat the University
is a state actor* and it aid the suspending® But why Is
the NCAA a state actor? That's tne question*

NR. LIONEL; The NCAA is a state actor Pecause
the University delegated to the Association the right to
make the disciplinary standards ana determinations ana
have a rule of conduct* as it did here — ana that comes
clearly under the Lugar* the celegation — there's
delegation under the first prong* Mr* Justice.

QUESTION; So this is a sort of a joint action
case?

MR. LIONELS Absolute* in our view™ yes.

QLESTION:I Co you say the University ae legated
tc the NCAA* or the NCAA aelegatea to tne University?
Which?

MR. LIONEL; No* the University delegated to
the NCAA the right to set the standards, oisciplinary
standards* with respect to State employees involved in
the athletic program* and to make determinations as to
whether there were violations of those stanoards* and to
Impose penalties against State employees for their
claimed violations of these standards.

QUESTION: well* did the University delegate to
the NCAA the authority to make the final decision as to
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whether someone should be suspended or not?

MR. LIONEL; test it old* and that is exactly
what happened heret because the NCAA said that Coach
Tarkanlan would be* should be suspended for two years»
and the Hearing Officer» who held a hearing under the
procedures contained» under the NCAA enforcement
procedures adopted» said that this is what you are» we
are contractually compelled» to carry out that sanction
and recommended to the President of tne University that
It be done. Ana the President of the University within
two days wrote to Mr. Tarkanian ana saia» "ke have — |
have no alternative» we must — are contractually bound
tc follow the penalties of the NCAA» adjudged by the
NCAA» and you are therefore suspended for two years.™

QLESTIONJ Ahen you say contractually bound»
what — is there a term of years to a memoership in tne
NCAA?

MR. LIONEL; I'm not aware that there is.

QUESTION; Ano is tnere some liability» some
financial liability™ if you puli out?

MR. LIONEL; There is no direct financial
| iabl |1ty .

QUESTION# Then how can you say you are
contractually bound? The fact is» they could have

repudiated the contract at any tine.
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MR. LIONEL; But

QUESTION; And said* "We do our own hiring and
firing. We don't like this particular decision and*
therefore* we will no longer be part of tnhe NCAA"™

MR. LIONEL; But as the recora inoicates™ the
NCAA is the only game In town. If a university wants to
engage In major athletics™ it must be a memoer of the
NCAA. If It is not* it cannot engage in major athletics.

QUESTION; This was an adhesion contract? The
State of Nevada has been subjectea to an adhesion
contract* Is that It?

MR. LIONEL; Well* that's actually what happens
In this Instance here, but that is the oniy game in town.

Ard As a matter of fact* what happened here*
is Initially Coach Tarkanian sued only the University*
and obtained an injunction. The University was requested
by the NCAA to appeal that* which It Old, and then the
NCAA filed an amicus brief taking the position that It
was an indispensable party because the injunction against
the University ispaired the right of the NCAA to enforce
the penalties which it had judged under its program.

In that amicus brief* it said the following;
that the University was bound by contract to abide by the
NCAA pena it ies .

QUESTIONS Even If it wasn't bound* even if It
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could just have said* "Sorry* we're not going to suspend
Mr. Tarkanlan.”" Even If contractually they could nave
done It* they didn't. They said* tney old just the
reverse. They said* "We will abide by that rule.™

MR. LIONEL. Yes* they did. Ano in any* almost
every state action* there fs an option on the part of the
state actor and cn the part of the State.

When the state fires soraebocy* ana there may be
a constitutional violation involved -- the 1S63 case —
they could rot have fired that person. Tnere is always
ar op1ilcn.

QUESTION; Well* the record loons like the
University tasically agreed with Mr. larkanian here* ana
did not want to fire him* and didn't agree with the
NCAA's assessment of the tacts* and chose not to appeal
the State court decision that said the University
couldn't fire -- couldn’'t suspend him.

And it loaked very nuch like the Lniversity is
not acting jointly* In a sense* in that sense* with the
NCAA. It basically took Mr. Tarkanian's view of the
thing.

MR. LIONEL; I submit that that* justice
O'Connor* is not really wnat happened here.

Under the rules* the University was supposed to
cooperate when charges were filed — and they did. They
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investigated it as they were required and filed
everything that was filed? participated In the hearing*
There was nothing In the rules that say that the
University «rust lay down ana agree with everything the
NCAA die.

They filed charges? and they admitted some of
those charges? and in some cases they did not aumit those
charges. And the Committee on Infractions trace a
determination? and then tney said that Coach Tarkanian?
the University should suspend Tarnanian for two years.

And when it came Dack? the hearing Cfflcer said
that the basis for those findings and tne sanctions
appearec to be clearly in doubt? anc the aue process tnat
was fcllowec was somewhat suspect? but we are
contractually compelled? and therefore you should do it?

Mr. Preslcert.

Mr. President said? "we have no alternative.
We will dc it. We will say that there was joint
participation at all times."™ It is true that the
University did rdt agree with what happened.

QUESTIONS Mr. Lionel? are we bouna by the
-ruling of the Nevada court that the NCAA is a party and
has to be a party? Is there nothing we can do about that?

MR* LIONEL* Justice Marshall? it wculd appear
that is a -- may very well be law of this case?
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particularly when It cane into being at tne instigation
of the As soc lat ion.

This case was over* we thought* many years ago*
until they filed that petition to — the amicus brief*

QUESTION* The amicus brief determines what we shall

do? '

MR. LIONEL* I may nave to withdraw - x would
assume this Court can do what it wishes in this case nere.

[Lau ghter |

QUESTION. No* i don't mean not* no» | don't

mean that. I mean it seems to me that this is a crucial
point* anc | just want to Know am | bound to recognize it?
MR. LIONEL; It would seem to me that one could

very well say that the Association should not be
committed at this time to say that we claim that we were
indispensable* this case has gone on for years only
because the Court agreed that we naa rights to protect at
that time. Now we're saying we shouic not be a party.

1 think* arguably* it could be estopped from
taking that position. We have been troubiec oy that.

QIESTION; (inaudible) what you were saying —

QUESTION: hr. Lionel* in looking at our cases
— although they're not ail easy to reconcile — there
does appear to be one common theme. Ana that is* is that
the entity in question must be held to be a state actor”*
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or there is no relief — Mrs. Marsh and tne company town*
the Eagle ccffee shop®* the Lugar case.

Here* the State remains a party* it remains
responsible. It remained obligated to Tarkanian* not to
discharge him. Why is it necessary for the NCAA to be in
the suit for any meaningful relief to be given to your
client?

MR. LIONEL; If the NCAA is not enjoined from
proceeding against the University* anc to tahe steps
which might ultimately throw the University out of the
NCAA* the victory of Mr. Tarkanian is a hollow one*
because there will be no basketball program anymore. He
will have nothing to coach, he will nut be able to get a
job coaching college athletics oecause of what has
happened in this particular case. The rules say that
before any University hires someone as a coach* they
shoulc check to see what nis history iray have been wl tn
respect tc any claimea violations against the NCAA.

And | submit unoer these —

QUESTION; Well* did he claim a reputationai
interest in this case? His argument is that he wants to
keep his jot* and he won that argument. His argument is
he wants to keep Ms position* ana he won that argument.

The University is there* it's a responsible
entity. It"s subject to the jurisdiction of the Court
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for all of the relief that he sought* Anc so it seems to
me that under our cases™ there's no necessity for finoing

the NCAA to be a state actor™

NR. LIONEL* 1 moulléc say* | would say he* his
—— as | oointed out* he would have no victory™ ana not
only that* whether or not — certainly he has in our view

a 1983 cause of action™ because the NCAA is a joint
par ticl pant —

QIESTIONJ But you never asserted that in the
Nevada courts. You didn't sue the NCAA.

NR* LIONEL.: Meil* what happened was™* we
amended the complaint after the reversal anc remand* so
the NCAA could then become a party.

We amended it* and stated a 1983 claim against
the NCAA* So this present complaint is against both the
University and the NCAA* stating claims unoer 1983, and
the courts below found — the trial court found that
there was a 1983 case against both. Only tne NCAA oio
appeal to the State court* anc is here*

But there clearly is a claim* and our position
Is that there Is such a claim — that the NCAA is a joint
partlipant™ that the NCAA under West v* Atkins was
delegated these disciplinary rights over a State employee
—— an< we say we are a stronger case than West v* Atkins*

In West v* Atkins* you find a delegation®* and
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you f Ird a oeferral Dy the State™ In this case* there
is a delegation®™ There Is a ceferral by the State™ and
then the State afforded the NCAA significant assistance
In saying to Tarkanian™ "You are now suspencec™

Sc* this is a stronger case than that*

QUESTION* hay 1 ask a question about your
delegation thought?

Air I correct In believing that the rules that
the NCAA enforces are in effect minimums* that say you
can only pay a player so much? But the Nevaca University
could lirpcse stricter rules without violating its
obligations to the NCaAA* coulon't it?

hR. LIONEL* | 0 sure that's true.

QUESTION; So it hasn't really celegatea the
rulemaking power* It merely saic our rules will pe at
least as strict as those that you prescribe™

hk. LIONEL; But the celegation is oroauer than
rulemaking power ana stanaaras™ creating standard s. out
the NCAA* under the delegation™ was permittee to have
Investigations™ hearings™ and make ceterminat ions

QLESTION; That were not binding unless the
University agreed to abide by theui*

NR* LIONEL; The University did* and that's
exactly what the NCAA saia in its amicus brief* when it
sought intervention.
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And It said further --

QUESTIONS Well* let ne just be sure 1
understand you* For your delegation argument* you're not
really relying on the fact that tney ae legated ruiemaKing
newer* but rather that they delegated enforceaent power*
Is that It?

MR. LIONEL; Yes.

QUESTION; So who made the rules would really
net be critical to ycur case?

MR. LIONEL; That's correct* but in fact they
were their rules* and which became part —

QUESTION; Nevaua o id not maKe them any
stricter than they hac to?

MR. LIONEL; That'S correct.

QUESTION; but you're saying that the NCAA had
the authority to discharge or suspend the Nevada coacn?

MR. LIONEL; Yes. As a matter of fact* the
rules which are set forth in our appendix indicate —

QIESTIOh; They did not have an option to
withdraw from the NCAA?

MR. LIONEL; Not a realistic option In any way.

QUESTION; but they had a legal option* didn't
they?

MR. LIONEL; Just as the juege in Dennis V.
Sparks had a legal option not to accept the alleged --
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QUESTION* Ne Il * let me give you this example*

Supposing Unitea Airlines tells O'Hare Airport
In Chicago that we won't land here anymore* Decause we
think your airport manager is doing a sloppy job of
turning on the lights* or something like that* at night*

They just say* we won't do it* And O'Hare
says* well* we can't operate without United* so we’'ll
fire him* kou!c United become a state actor because tney
have enough economic power to insist on that kind of
result?

MR* LIONEL* The mere -- if you -—-

QUESTION; You want to try to say no.

[ Lau a hterl

MR. LIONEL; It"s a gray area. One can always
see a situation where someone can have enough economic
power to Co something.

QUESTION; That’s what you're saying this
association has. Ana | give you another example of tne
same degree of economic power* ana you seem hesitant to

say It's state action.

MR, LIONEL; If there Is sufficient economic
power to affect them* then | would say —

QUESTION; So* any time a private entity can*
as a condition of doing business with a public entity”*
Insist on something* why* that private entity Is a state
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actor?
MR. LIONEL. There's a cig gray area in there*
ard I'd like to --
QtESTIONI 1 don't Know ir it's ail that gray.
MR. LIONEL. 1 can see a situation where an

alurcnus of the University would come to the President and

say* "I'm the biggest — | give you* conate more money
than anybody else* ano | will give you an additional >10
or 515 million if you fire somebody there.” And | would

say that gets pretty close to saying that person could oe
a state actor* if that person is firec without due
process of law. I wculc say that person might De a joint
participant.

QUESTION; well* what aoout iIif* say* Chrysler
Motors has a plant in Wisconsin® ana isn't satisfied with
the way ft's working? So it wants to move that plant out
of Wisconsin* but it says* "Guay* we'll negotiate with
the legislature. If you'll revise certain laws* thus ana
so* and do thus and so* we won't move out.”

New* cces tnat make Chrysler a state actor in
Wisconsin?

MR. LIONEL. No. I would say no.

That is pressure* tnat one might get from a
newspaper or something of that nature. Tnat person has
no right to demand that the State give them overt*
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official significant help.

QUESTION. Kell» of course» your example» the
alumnus had no "right"” to dernanc anytning.

MR. LIONEL. Kell» it gets very close» in that
It puts them under the gun.

QUESTIONS Kell» what's the difference between
the two cases? It isn't a matter of right» because
neither one had any right.

MR. LIONEL; As | — | fino a great gray area*
and at some point if it puts someone arguably out of
business™ a university» it's very important that the
university must have this» otherwise it would not be able
tc operate* — this is in this case that the University
needs to be a member of the NCAA basketball program,
which Is an Important matter —

QUESTIONS Is there some written indication of
what membership in the NCAA means?

MR. LIONELS From the standpoint of what.
Justice?

QUESTIONS well, what do they understand? What
Is — does a member say "We wvill abide by the NCAA rules"?

MR. LIONEL! Yes, well, —

QUESTION. Is there something In writing to
that effect?

MR. LIONEL. We have not been able to find
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anything in writing®* except the rules of the NCAA* the
constitution anc the bylaws say that a member agrees to
abide by our constitution* the bylaws* our rules* and our
enforcement program.

QUESTION: So by becoming a member* you say the
member has agreed* In advance* in advance.

NR. LIONELS \yes.

QUESTION: This Isn't just an ao hoc situation?

"*R. LIONEL: Absolutely. He has agreed* ana
that was the exact position that the NCAA tcoK in its

amicus brief.

QUESTION: hr. Lionel* let ere ask you —

assuming | accept your theory of adhesion contract* which
is |1 think what we've been talking about — is it clear
that this Is an adhesion contract* | nean that there was

no other option? Aren't there a lot of universities that
don't belong to the NCAA? The worla comes to an en.
you can't belong to the NCAA? I thought probably more
don't belong than do belong* Isn’t that right?

NR. Li?**fcL: No* No university with any kina of
athletic program is not a member* is not a member.

QUESTION: No university with any kino of an
athletic progr am?

MR. LIONEL: Any kind of a — let's call it a

major athletic program.
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CUES T ION; It's that much the end of the world*
that there was ro realistic option except to Delong to
the NCAA?

MP. LIONEL; No realistic option.

QUESTION» 1 think a lot of educators would be
surprised to hear that.

QUESTION; well* they can shut co.n the
fcotball prcoram» basKetball.

QUESTION; bel 1" it's net in the record -- is
anything in the record about how many universities belong
or do not belong?

MR. LIONEL; Yes* | believe tnere are
abcroxirmrately 1»000 universities» at least half of which
are State universities. All the service academies are
members.

CLESTION; AllI?

MR. LIONEL; Yes» all the service academies.

QUESTION; And all the universities in this
country fcel eng ?

NR. LIONEL. No» no. But approximately 1*000
unl vers ities.

QUESTION: Well» ho. many universities are
there?

MR. LIONEL; I don't Know that. Justice
Marsha! 1.
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CLESTION. well» what gooa is the figure of
1»000 If | con *t wnow what to compare It with?

MR, LIONEL* well* it encompasses all
universities which nave major athletic prograas*

QUESTIONS 1 Know some who con't belong*

MR. LIONEL* There are*

QUESTION* The one 1 graduated from didn't.

QUESTION; I just can't help but interjecting
the fact that the University of Chicago survived without
an athletic program.

T Laughter |

MR. LIONEL. Ano That survived well.

With respect to the Lugar case» we thin* we
fall clearly unoer Lugar. The first prong of Lugar
Indicates two different types of situations®™ cne where
there Is a celecatlon — ano here there Is that
delegation to the NCAA* of the right to make those
disciplinary standards ana determination — ano numoer
two* that If there ist If the State Itcposes a rule of
conduct -- now* the rule of conduct here is the NCAA
saying that Jerry Tarkanian did this* which he shouldn't*
and there should be a two-year suspension. And the
University imposeo that.

That clearly comes under Lugar®* and there can
be no doubt that insofar as the Association Is concerned*

40

ALDERSON REPORTING COMPANY, INC.
20 F ST., N.W., WASHINGTON, D.C. 20001 (202) 628-9300



17

18

19

20

21

22

23

24

25

Its conduct Is attributable to the State.

QLESTION: Let me ask you a question. Let's
assume that we agree with you* that the NCAA is a state
actor Insofar as hr. Tarkanian is ccncernedf that he has
a remedy against tfve Lniversity-

But what— even if that's the case* what was
the basis for the Iinjunction against the NCAA from taKing
action against the University Itself?

MR. LIONEL; Because if it were permittee to
take action against the University» the injunction that
Coach Tarkanian received will not help him any.

QUESTION. why? Why?

MR. LIONEL: Because if the University no
longer belongs to the NCAA —

QLESTION; So?

MR. LIONEL; It won't have a major college
athletic prcgrait. He wilt have nothing there that he can
coach.

QLESTION; weil» cic he ask for an injunction
against —

MR. LIONEL. Yes* he dla.

QUESTION; Against the NCAA?

MR. LIONEL; Yes. we never sought —

QUESTION; Or was that the University?

MR. LIONELS Against both.

A1
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When we amended the complaint* after the
remand* tc make it so tne NCAA could become a party* we
amended It and also states a claim uncer 1983 against the
Assoc iati cn.

And we sought an Injunction — we never sought
damages °

OLESTIDNJ So you think that any time the NCAA
thinks cne cf its rules has been violated, it can be
forbidden tc throw the member out?

PR. LIONEL; No. It"s only If we can — the
NCAA —

CLESTICNJ I don't see what the basis -- even
If you win cn a state action thing, wrat's the basis for
telling the NCAA that it can't suspeno the iniversity, it
the University wants to keep hr. Tarkanian on, that's
fine. But it's not going to De a memoer.

PR. LIONEL: But the Iinjunction -- Coach
Tarkanian wculd then have obtainec just a Pyrrhic
victory. He has —

QLESTIGNJ Maybe that's all he's entitled to.

PR. LIONEL; But his constitutional rights have
been Infringed on. He's been denied due process in
connection with this, and he —

QLEST ION; well, | know, but the NCAA shouldn't
be required to keep a memoer on that isn't living up to
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its rules

f*Re LIONEL; The only rule that would oe
Involved here would be the non-suspension of Coach
Tarkanlan.

QUESTION; The Constitution forbids the
University from firing Coach Tarkanian without proper
process» but surely the Constitution coesn't require that
the University give him a major-league oasketcall team to
coach» does 1It?

NR. LIONEL* No» it doesn't.

QUESTION* So then what is the — maybe the
Chief Justice Is right» that all he is entitled to unoer
the Constitution is a Pyrrhic victory» that he can coach
whatever basketball team the University has!

HR. LIONEL; Well» it would seem to me that a
court of equity could do what the court below did here.

The court saic» "He has a right to have
vindicated his constitutional rights.* He is not
vindicated but if we are going to say he can't continue
to do what he did before» In which the court found he had
a property right. In effect» If there is no injunction
against the NCAA» he will have lost that property right
to be that basketball coach --

QUESTION; Property right* rot just to have a
Job with the University» not just to coach the
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University’s basketball team, but a property right to
coach an NCAA basketball team — that’s what the
Constitution guarantees him?

MB, LIONEL; Yes, and also, there were other
r lghts that flowed from that, as we pointed out.

He lost he had clinics, he had other

matters, ano raolc programs, all of which came from the
fact that he was the basketball coach at the University,
QIFSTICN; well, but your-position, as 1
understand It, is that if the NCAA is a state actor, it
has to follow constitutional procedures when it Imposes
sanctions on anybody. Ana you woula real ly require them
to remodel their whole procedural mechanisms tor oealing
with this kind of case ana maybe — you Know, if you're
right, it seems to me that they would have an obligation
to follow due process procedures, and not use private
Investigators, to rely on hearsay and that sort of thing.
So what really is at stake is what kind of
orocedures they can use when the member that's being
challenged is a public entity rather than a private one,
MB, LIONEL! That's correct.
And In fact, as a result of this case, as the
result of a Congressional oversight ccmolttee
Investigation which followed shortly thereafter, the NCAA

has changed many of their rules with respect to this type
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of investigation

QUESTIONS Neil» 1 thinK then tnat even if you
win» as Justice Stevens suggests» if the NCAA wanted to
take some action against a State university* even though
nc employee was involved» It would have to follow due

process procedures*

MR. LIONEL; Proceeding against the University?
I frankly dcn't know the answer* The University's under

injunction rot to suspend TarKanian.

CUESTION; kell» if tne University's become a
member cf this association» and it ce legatee — it manes
this big delegation» and so — aric the NCAA has some

rules that it must comport with cue process?

MR. LIONEL; Yes» it must.

QUESTIONS In moving against the University?

NR. LIONEL* No» that may be just private
activity.

QUESTION* keil» if it is» what is the basis
here for an Injunction against the NCAA from moving
against the University? Even if it can be called a state
actor by hr. Tarkanian?

MR. LIONEL; Because then Mr. Tarkanian has not
-- his property right has not been prcteciec. He's been
denied due process of Ilaw.

QUESTION; kel l» but you certainly are putting

45
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the NCAA in a strange oositlon in not being able to throw
out a member that refuses to abide by its rules. Just as
a matter of equity | would think that tne injunction is
very suspect against the NCAA.

MR. LIONEL. The NCAA was really the moving
party here. The NCAA is realty responsible for this
denial of due process to Coach Tarkanian.

QUESTION; well» he's haa his remeoy against
the University. He's no longer suspended.

PR. LIONELS I submit that would be a
meanlnaless remedy» and that the injunction against the
NCAA shou Ild be —

QUESTION; he's still going to ce paid nis
salary. what mere coes he want?

Radio programs. The Constitutional right to
radio pro grams °

PR. LIONEL; his oue process rights were
v io lated.

QUESTION; well» his due process rights were
violated were procedural» weren't they?

MR. LIONEL; Also substantive.

QUESTIONS What was the substantive violation?

MR. LIONELS Because there was no basis for the
findings» the court found that they had beer

substantively violated.
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QLESTION* ThanK you* Ms. Lionel*

Mr. Lee» you nave four minutes renaming.

REBUTTAL ARGUMENT BY REX t. LEE;

MR, LEE* Tnank you» Mr* Chief Justice.

In answer to Justice White's question» the
obligation that the UNLV is under tort appears on page b0
of the joint appendix. And wnat it is* of course, is an
agreement, tc » it's cn fundamental policy 2(b)* "shall be
obligated tc apply ano enforce this Ilegislation and the
enforcement program of the Association shall be applied
tc an Institution when it fails to FTulfill this
obi igat ion.”

What the UNLV agreea to do «as to abiae by the
NCAA's rules. what it aia not agree to do* and could not
have agreed to co, as a governmental entity, was to
delegate any kind of discipline of State employees or any
other Governmental function to the NCAA.

Ard the way It's tested is this; assume that
what President bepler had saic, back in 1S7?» was "No,
our answer to the order to show cause is we cannot ano
will not, because under our judgment, he just doesn't
deserve tc be suspended, and that is a function that is
ncn-de | egab le as a matter of Nevaaa State law."

What the NCAA would have done at that point is
to lock to ether sanctions. They woulo not have, ana

A7
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could not have required that he be dismissec.

QUESTION; So you say it looks like the
University is Icoxing around tor a set of rules to have
In Its university» ana it sudcenly runs across the NCAA
which has Dromulgatec a bunch of rules that it recomienos
for universities to aoopt* anc so the university says»
gee* here's a bunch of rules* we'll just aocpt them.

hk. LEE; No» as a condition of memcersnip*
they have agreec* as a condition of membership —

QUESTION; well» they just simply agreeo to
acopt this set cf rules?

flk. LEE; Tnat is correct. As a condition of
membership — and in the event that they oecice not to
fellow those rules* or not to follow the NCAA procecures*
they can either accept — it wasn't just a natter of NCAA
membership* though if it were* the legal rule would still
have teen the same:

They could have accented other* less severe
sanctions®* such as an extenceo period of probation* pure
scholarsh ips* etc.

QUESTION; Let's assune they're wrong on the
state actlor* that Tarkanian was entitled to a remedy
here.

What was the basis for the injunction against
the NCAA's taking action against the University?

4b
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MR. LEE; Because the State court judge said
that UNLV had acted wrongfully* and there was a
derivative™ there was a derivative right from the NCAA.

I do not defend that -- 1 oo not think that's
right — but that was the basis for the injunction. And
I want to stress that the only relief we're asking for is
the relief of* of the release of the injunction against
the NCAA.

QUESTION; And co ycu argue that even if it's
held to be a state actor* that injunction shouldn’t
stand? | don‘'t know —

MR. LEE; Nc* nc* nc.

QUESTION; I've never heard you say that.

MR. LEE; No* no* no. I'm rot saying that even
If we're held --

QUESTION; but that's tne argument. That's the
Question that | askec you. Even if you lose on state
action* why should you be forbidden to take action
against the University?

MR. LEE; I see. 1 think there are good
reasons why we shouldn't* but we also think we are not a
state actor* for reasons that have been stated.

What this whole argument this morning has
demonstrated is the mischief that you get into once you
open the door beyond those two Lugar requirements. There
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are good reasons for those two Lugar requirements* ana
also for the rule in Blum v. Yaretsky.

All that happened here was a response by a
governmental entity to a non-governmental entity. Blum
v. Yaretsky says that that is not sufficient. Ana once
you open that door* you get into problems like the United
Airlines hypothetical* ana line the numerous others that
are raised in our brief.

There are lots of accrediting agencies™ for
example* that set standards* private entities™ that set
standards forgGovernrental entities to abide by. Are
they bound by the full panoply of Fourteenth Amendment
and 1983 restrictions on their area of private activity™
and also subject to damage actions? we would hope not.

CHIEF JUSTICE RtHNCUISTi Thank you* Mr. Lee.

The case is submitted.

(Whereupon* at 10.56 o'clock a.m.* the case in

the above-titled matter was submitted.)
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